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E. &B. •• •. Ellis and Blackburn’s Beports, Queen’s Bench, 

8 vols., 1862—1858 

E. & Ellis and EUis's Beports, Queen’s Bench, 3 vols., 

1858—1861 

E. B. & E. • • • . Ellis, Blackburn, and Ellis’s Beports, Queen’s Benoh, 

1 vol., 1868—1860 

Eag. & Y. • •• •. Eagle and Younge’s 'lithe Coses, 4 vols., 1223 — 1825 

East •• .. East’s Beports, ling’s Bench, 16 vols., 1800 — 1812 

East, P. C. • • , . East’s Pleas of the Crown 

Ecc. & A.d. • . • • Spinks’ Ecclesiastical and Admiralty Beports, 2 vols., 

1853—1855 

'Eden .. •• .. Eden’s Bepoyts, Chancery, 2 vols., 1757 — 1766 

Edgar Edgar’s Decisions, Court of Session (Scotland), fol.. 

4724—1725 

Edw.^ •• •• ,, Edw^ds’ Beports, Admiralty, 1 vol,, 1808 — 1812 

Elchies . . , * . . Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733—1764 

Cm Boscoe’s English Prize Cases, 2 vols., 1745—1858 

Eq. Cas. Abr. Abridgment of Cases in Equity, foL, 2 vole., 1667— 

1744 

Bop. , . , , Equity Beports, 3 vols., 1853—1855 

• • • * • • Espinasse’s Beports, Nisi Prius, 6 vols., 1793—1810 

Exchequer Beports (Welsby, Ilurlstone, and Oor- 

• donb 11 vols., 1847—1856 

D. ,, ,, ,, Daw Beports, Exchequer Division, 5 vols., 1876-— 


.. , .. 

V. (Ok. ot S«8S.) 

Fao. CJoU. (with date) . . 


Foster an^ Finlaeon’e .Beports, Nisi Prias, 4 
1856—1867 

Fraser, Court of Session Oases (Scotland), 6th aeries. 

1898—1906 ' ’ 

Faculty of Advocatee, Collection of Decisions, Court 
oCSOTsion f^tlEnd), foL, Ist and 2nd aeties. 
21 role. 1762 — 1826 



Abbreviations. 
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Pfto. ColL (n. s.) (with S'aculty cl AdvocateSy Oolleotion oi DeoisioiiSy Court 
date) of Session (Scotland), Now Series, 16 vols.. 1826 — 

1841 

Fala .. •• •• Falconer’s Decisions, Court of Session (Scotland), 

2 vols., fol., 1744 — 1751 

Falo. & Fitz Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 

—1838 

Ferg. ,, .. Ferguson’s Consistorial Decisions (Scotland), 1 voh, 

1811—1817 

Fitz-G. .. ,, Fitz-Gibbons’ Beports, King’s Bench, fol., 1 vol., 

1728—1731 » fa » 

Fitz. Nat. Brev. • . Fitzherbert’s Natiira Brevium 

FI. & K. . , . , Flanagan and Kelly’s Koports, Bolls Court (Ireland), 

1 vol., 1840—1842 

Fonbl. .. Fonblanquo’s Reports, Bankruptcy, 2 parts, 1849 — 

1862 

For. . . . . . , Forrest’s Reports, Exchequer, 1 vol., 1800 — 1801 

Forb. • . . , , . Forbes* Decisions, Court of Session (Scotland), fol., 

1 vol., 1705—1713 

Fort. J>o Lau<l. . . Fortoeoue, De Laudibus Legum Anglias 

Fortes, Rep. .. .. Foi-tescue’s Reports, fol., 1 vol., 1692 — 1736 

Fost. . . . , . . Foster’s Crown Cases, 1 vol., 1743 — 1760 

Fount. . . . . . . Fountainhall’s Decisions, Court of Session (Scotland), 

-fol., 2 vols., 1678—1712 

Fox & S. Ir. . . . . M. C. Fox and T. B. C. Smith’s Reports, King’s 

Bench (Ireland), 2 vols., 1822 — 1826 

Fox & S. Beg. . • . . J. S. Fox and C. D. Smith’s Registration Cases, 

1 vol., 1886—1895 

Freem. (cn.) .. Freeman’s Repoi^ts, Chancery, 1 vol., 1660 — 1706 

Freem. (K. B.) .. «. Freeman’s Reports, King’s Beiich and Common 

Pleas, 1 vol., 1670 — 1704 

Qal. & Day. . . • . Gale and Davison’s Reports, Queen’s Benches vols., 

1841— 1843* 

Gale .. .. .. Gale’s Reports, Exch^uer, 2 vols., 1836 — 1836 

Gib. Cod. . . • . Gibson’s (3odex Juris Ecclesiastici Anglican! 

Giff. . . . . . . Oiffard’s Reports, Chancery, 6 vols., 1857 — 1865 

Gilb. .. .. .. Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 

1714 

Gilb. 0« P. . • • . Gilbert’s History and Practice of the Court of 

Common Pleas 

Gilb. (oH.) . • • . Gilbert’s Reports, Chancery and Exchequer, fol., 

1 vol., 1706—1726 

Gilm. & F. •• Gilmour and FalconeiPs Decisions, Court of Session 

(Scotland), 2 parts. Part I. (Gihnour) 1661 — 1666, 
Part II. (Falconer) 1681 — 1686 

Gl. & J. . • • • . . Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 

1819—1828 

Glanv. •• •• •• Olanville, De Legibus et Consuetudinibus Regni 

Anglias 

Glanv. El. Cas. . , . . Glonville’s Election Cas%s, 1 vol., 1623 — 1624 

Glascock Glhscock’s Bex>ort8 (Ireland), I vol., 1831 — 1832 

Godb. . . . • . .• Godbolt’s Reports, King’s Bench, Common Pleas, 

and Excdiequer, 1 vol., 1574 — 1637 * 

Gouldsb. . . • , . : Gouldsbprough’s Reports, Queen’s Bench and King’s 

Bench, 1 vol., 1686—1601 

Oqw . , • . , , . QoVs Reports, Nisi Prius, 1 vol., 1818 — 1820 

OwUl Owillim’s Tithe Cases, 4 volsb, 1224^-1824 


H. A 0« . . . • . . Hurlstone and Ooltman’s Reports, Exchequer, 4 vols., 

1862—1866 

H. A N Hurlstone and Norman’s B;eporte( Exchequer, 7 vols.^ 

1856—1862 



xxxviii Abbbsviations. 

H. &Tw, .. Hall and Twells’ Reports) Ohanoerj) 2 vols.) 1848 — 

^ 1850 

H. d; \y. . • . . Hurlstone and Walmsley's Reports, Exchequer, 

1 voln 1840—1841 

H. L. Caa. . . . . 01ai*k*s Imports, House ol Lords, 11 vola, 1847 — 1866 

Hag. Adin Haggard’s Reports^ Admiralty, 3 vols., 1822 — 1838 

Hag. Cou. .. .. Haggard’s Gonsistorial Reports, 2 vols., 1789 — 1821 

Hair. Ecc. . . . . Haggard's Ecclesiastical Reports, 4 vols., 1827 — 1833 

Hailes . . . . . . Hailos’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 

Hale, O. L. . . . . Hale’s Common Law 

Hale, P. 0. , • . , Hale’s Pleas of the Crown, 2 vols. 

Har. & Eulli. . . , , Harrison and Rutherf aid’s Reports, Common Pleas, 

. . 1 yoL, 1865—1866 

Har ifc W. .. .. Harrison and Wollaston’s Reports, Ring’s Bench 

and Bail Court, 2 vols., 1835 — 1836 

Hare. . . . . . , Harcarse’s Decisions, Court of Session (Scotland), 

foL, 1 voL, 1681—1691 

Hard Hardres’ Reports, Exchequer, fol.,1 vol., 1655 — 1669 

Hare .. .. .. Hare’s Reports, Chancoiy, 11 vols., 1841 — 1853 

ilawk. P. C. . , . . Hawkins’s Pleas of the Crown, 2 vols. 

Hayes Hays’s Reports, Exchequer (Ireland), 1 vol., 1830— 

1832 

Hayes & Jo. .* .. Hayes and Jones’s Reports, Exchequer (Ireland). 

1 vol., 1832—1834 

Hem. & M Hemming and Miller's Reporis, Chancery, 2 vols.. 

1862— 1865 

Het Hatley’s Reports, Common Pleas, fol., 1 vol., 1627 — 

1631 

Hob Hobart’s Reports, Common Pleas, fob, 1 vol., 1613 

—1625 

Hodg Hodges* Reports, Common Pleas, 3 vols., 1835 — 

• 1837 

Hogan’s R^orts, Rolls Court (Ireland), 2 vols., 1816 

„ —1834 

Holt (ADM.) . . , , W. Holt’s Rule of the Road Casos, Admiralty, 1 vol.. 

„ , , 1863—1867 

Holt (eq.) W, Holt’s Equity Reports, I vol., 1846 

Holt (K. B.) ,, Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 

1688 — 1710 

Home, Ct. ol ^oss, . . Home s Decisions, Court of Session (Scotland). 
„ , „ fol-i 1 vol., 1735—1744 

liop. t/ott Hofiwood and Coltman’s B^etintion Cases. 2 vols 

IT T TJi. 1S08—1878 ’ ’ 

Kegistration Cases, 1 vol., 

_ flL IT 1803 — 186 < 

^ Boports, Exchequer, 2 vols., 

„ Q - iooo — JLooU 

Hov. Suppl E^venden’s Supnlement to Vosey Jun.'s Deports. 

Hud &Ii ^haucery, 2 vols., 1763— 1817 ’ 

.p?®J^o;‘'*fieports, King’s Bench and 

Hume J^xoliequer (Ireland), 2 vola, 1827—1831 

_ , Ki!, ^ 

" “ •• ®®PO*WCommon Pleas, fol., 1 vol., 1617— 

Hy Bl. .. Eopgrts, Common Pleas, 2 vote,, 

l! i,' ** Cwnmon Eeports, 17 vols., 1849—1866 

. irisn i4iw Beporta, 13 vote., 1838 — 1851 



Abbreviations. 
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I. L. T. 

I. B. (preceded by date) 

I. B. O. L 

Z. B. B(i« . . , . 

Ir. Giro. Gas. 

It. Jur. . . 

Ir. li. Beo. lab ser. 

Ir. L. Bee. (n. s.) 

Irv. . • • • • • 


Irish Law Times, 1867 — (omTent)* 

Irish Beports, since 1893 («.5r*[1891] 1 T. B.) 

Irish Beports, Gommon Law, 11 vols., 1866 — 187'7 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Irish Gircuit Gasen, 1 voL, 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 
Law Recorder (Ireland) let series, 4 vols., 1827-- 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833 — 
1838 

Irvine’s Justiciary Reports (Scotland), 6 vols., 1862— 
1867 


J. Bridg. 

J. P. 

J. Shaw, Just. 
Jao. 

Jac. & W. 


Jebb, G. G. 


Jebb & B. 

Jebb & S. 

Jenk. 

Jo. & Car. 


Jo. & Lat. 


Jo. Ex. Ir. 
John. 

John. 4t H. 


Jur. 

Jur. (N. 8.) 
Just. Inst. 


Sir John Bridgman’s Reports, Common Ple^, fol., 
1 yol., 1613—1621 

Justice of the Peace, 1837 — (current) 

J. Shaw’s Justiciary Beports (Scotland), 1 vol., 1848 
—1852 

Jacob’s Reports, Ghancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Beports, Chancery, 2 vols., 1819 
—1821 

Jebb’ s Crown Oases Reserved (Ireland), 1 vol., 1822 
—1840 

fcbb and Bourke’a Beports, Queen’s Bench (Ireland), 

1 vol., 1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 1220—1623 
Jonos and Oaroy’s Beports, Exchequer (Ireland), 
1 vol., 1838-1839 

Jones and La Touche’s Beports, Chancery (Ireland), 

3 vols., 1844—1846 

T. Jones’ Reports, Exchequer (Ireland), 2 vejs., 1834 
—1838 • 

Johnson’s Beports, Ghancery, 1 voL, 1858 — 1860 
Johnson and llemming’s Reports, Ghancery, 2 vols., 
1860—1862 

Jurist Beports, 18 vols., 1837 — 1854 

Jurist Reports, Now Series, 12 vols., 1855 — 1867 

Justinian’s Institutes 


K. & Q. . . 

K. J 

K. B. (preceded by date) 
Karnes, Diet. Deo. 
Karnes, Rem. Doc. 
Karnes, Sel. Dec. 



Keen 

Keil. 

Kel. 


Keh W. . . 
Keny • • • 


Koano and Grant’s Registration Cases, 1 vol., 1864 — 
1862 

Kay and Johnson’s •Reports, Chancery, 4 vols., 
1853—1853 

Law Reports, King’s Bench Division, since 1900 
(s.y., [190i;|2K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), fol., 2 vols., 1540 — 1741 
Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1746 — 1762 
Karnes, Select Decisions. Court of Session (Scotland), 
1 vol., 1752—1768 ♦ 

Eav’s Reports, Chancery, 1 vol., 1853 — 1854 
Keblo’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Beports, Rolls Court, 2 vols., 1836 — 1838 
KoMwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 
. 1578 . , 

Sir John Kelyng’s Reports, Grown Gases, fol., 1 vol., 
1662—1707 

W- Kelynge’s Reports, fol., 1 vol., Chancery, 1730 — 
1732; King’s Bench, fol., 1731—1734 
Kenyon’s Notes of Gases, King’s' Bench, 2 vols., 
1763—1769 



ABBHIfiVlATlOMS. 


Xl 


Keny. (on,) 
Kilkerran 


Knapp 
Kn. & Omb. 


• Chancery Cases in Vol. II* of Kenyon*s Notes of 

• ;* Cases, 1753— 1754 

Kiikerran*8 I^ecisionsy Court of Session (Sootlandit 
foL, 1 vol.. 1738— 1762 

Knapp’s jEteports. Privy Council, 3 vole., 1829—1836 
Knapp and Om bier’s Kleotion Oases, 1 voL. 1834— 
1835 


li. • • * * - * ’ 

L. & G. temp. Flunk. . . 

L. & O. teinp. Sugd. 

li. <Sb l^elsba^ • • • . 

Xj, O. K. • • « • ■ • 

lj. J. . • « • • . 

L. J, { adm:.) 

Til J • a a a a 

Tj. J. (OIT.) a a a • 

L. J. (0. Pa) 

L. J. (KCCIi.) 

L. J. (ex.) 

L. J. (ex. eq.) .. 

L. J. (K. B. or Q. B.) a a 



li. Ja (O. S.) 

L. J. (p.).. 

La J. (P«& M.) 


L. J. (p. c.) 

L. J. (p. M. & A.) 

L. M. & P. 

L. il 

La 11. A. & E. . . 


L. K. C. 0. Hi 


L. R. 0. P. 
L. R. Eq. 

L. R. Exch. 
L. R. H. L. 


L. R. Ind. App. 

L. R. Ind. App. Supp. 
Vol. 

!-• R. Ir 

La R. P. C. 

L. R. P. &D. 

L. K.Q. B. 

L. R. Sc. dc L)iv. 


Xi. X. «IO« 

L. T. ('o. 8.) * 


Lord Advocate ^ 

Lloyd and Goold’s Reports Plunkett, Chancery 
(Lreland), 1 vol., 1834—1839 ^ 

Lloyd and Goold’s Reports Ump. Sugden, Chancery 
(Ireland), 1 vol., 1835 

Lloyd and Welsby’s Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
Local Government Reports, 1902 — (current) 

Law Journal, 1866 — (current) 

Tjaw Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 
Law Journal, Chancery, 1822 — (current) 

Law Journal, Common Pleas, 1822 — 1875 
Law Journal, Ecclesiastical Cases, 1866—1875 
Law Journal, Exchequer, 1830 — 1875 
Law Journal, Exchequer in Equity, 1835 — 1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822 — (current) . 

Law Journal, Magistrates* Cases, 1826 — 1896 
Law Journal, Notes of Cases, 1866 — 1892 (from 1893, 
see Jiaw Journal). 

Law Journal, Old Series, 10 vols., 1823 — 1831 
Law Journal, Probate. Divorce and Admiralty, 1875 
— (current) 

Law Journal, Probate and Matrimonial Cases, 1858 — 
1859, 1866—1875 

Law Journal, Privv Council, 1865— (current) 

Law Journal, Probate, Matrimonial and Admiralty, 
1860-1865 

Lowndes. MaxwoU, .and Pollock’s Reports, Bail 
Court and Practice, 2 vols., 1850 — 1851 
Law Reports 

Law Reports, Admiralty and Ecclesiastical Cases, 
4 vols., 1865 — 1875 

Law Reports, Crown Cases Reserved, 2 vols., 1865 — 
1875 

Ijaw Reports, Common Pleas, 10 vols., 1866 — 1875 
Law Reports, Equity Cases, 20 vols., 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865—1875 
Law Reports, English and Irish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1866 — 1875 
Law Reports, Indian Appeals, Privy Council, 1873— 
^current) 

IndiaiF Appeals, Privy Council, 
^Supplementary Volume, 1672—1873 
Tiaw Reports (Ireland), (]3iauoery and Common Law, 
32 vols., 1877— jJ[893 • 

Law Reports, Pnvy Council, 6 vols., 18p5 — 1875 
Law Reports, Probate%nd Divorce. 3^oIs.. 1865 — 
1875 0 • 

T^w Reports, Queen’s Bench, 10 vols., 1865—1875 
Law Reports, Scotch and Divorce Appeals. House 
of Lor&, 2 vols., 1866 — 1876 
Law Times Reports, 1859— (current) 

Law Times Newspaper. 1843 — (current) 

Law Timea Beporta. Old Series, 34 yols.. 1843—1660 



Abbreviations. xli 

£>ane Lane^a Beports, EaLcheq^uer, fol., 1 vol., 1605 — 1611 

Lat . . . . , / Laioih’s Berorte, King’s Bencl^ fol., 1 vol., 1625-^1628 

Lawa Beg. Gas. . . Lawson’s Begistration Oases, 1885 — (currenQ 
Ld. Bayzn. . • . . Jiord Baymond’s Beports, King’s Bench and Common 

Pleas, 3 vols., 1694 — 1732 

Leach •• .. .. Leach’s Grown Cases, 2 vols., 1730 — 1814 

Lee . . . , • • Sir Qt, Lee’s Ecclesiastic^ Judgments, 2 yols., 1752«— 

1758 

Lee temprn Sard. « • T. Lee’s Cases temp, Hardwicke, King’s Bench, 1 yoL, 

1733—1738 

Le. & Ga« • • • . liOigh and Cave’s Grown Cases Beseryed, 1 yoL, 1861 

—1865 

Leon. . • . • • . Leonard’s Beports, King’s Bench, Common Pleas 

and Exchequer, fql., 4 parts, 1552 — 1615 ^ 

Ley. •• .• •• Levine’s Beports, King’s J3ench and Co'himon Pleas, 

fol., 3 vols., 1660 — 1696 

Lew. 0.0. . . . . Lewin’s Grown Cases on the Northern Circuit, 

2 vols., 1822—1838 

Ley . , , , . , liov’e Beports, Kill’s Bench, fol., 1 vol., 1608 — 1629 

Lib. Ass. . . . . Liber Assisarum, Tear Books, 1 — 51 Edw. IlL 

Lilly . . . • . . Lilly’s Beports and Pleadings of Cases in Assize, fol., 

1 vol. 

Litt. , . , . . . Littleton’s Beports, Common Pleas, fol., 1 yol., 1627 

, —1631 

Lofft . . . . . . Lofft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 

Ijong. & T. . . . . Longiield and Townsend’s Beports, Exchequer (Ire- 

land), 1 vol., 1841—1842 

Lud. E. C. .. .. Ludere Election Cases, 3 vols., 1784 — 1787 

Lumley, P« L. 0. . . Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 

Lush. .. .. .. Lushington’s Beports, Admiralty, 1 vol., 1859 — 1662 

Lut. . . . . . . Sir E. Lutwyche’s Entries and Beports, Common 

Pleas, 2 vols., 1682—1704 

Lut. Beg. Cas. .. .. A. J. Lutwyohe’s Begistration Cases, 2 vols., 1843 — 

1853 . • 

Lynd. . • . . . . Lyndwood, Provinciate, fol., 1 voL 

M. & S. . . . . . . Maule and Selwyn’s Beports, King’s Bench, 6 vols., 

1813—1817 

M. & W. . .. . . Meeson and Welsby’s Reports, Exchequer, 16 vols., 

1836—1847 

Mac. & G. • • • • Macnaghten and Gordon’s Beports, Chancery, 3 vols., 

1849—1852 

Mac. 5b H. , . . . Macrae and Hertslet’s Insolvency Cases, 1 yol., 

1847—1852 . 

M*Cle. .. .. M‘CleIand’8 Be^rts, Exchequer, 1 yol., 1824 

M*Cle. & Yo. . . • . M'Cleland and Younge’s Beports, Exchequer, 1 voL, 

1824—1825 

Maofarlane • • • . Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838—1839 

Mad. & Bob. . . . . Maclean and Bobinson’s Scotch Appeals (House of 

Lords), 1 vol., 1839 

Maopb. (Ot. of SesB.) . , Ifacpherson, Court of Session (Scotland), 3rd series, 

11 vole., 1862— 1873% 

Macq. . . . . . . Macqueen’e Scotch Appeals. House of Lords, 4 voJb., 

. 1849—1865 

Maor. •• •• Macrory’s Patent Cases, 2 parts, 1847— 1856 

Madd. , ,, Mgddock’s Beports, Chancery, 6 vols., 1815 — 1821 

Madd. AG Maddook and Qeldart’s Beports, Chancery, 1 vol., 

• 1819— 1822 (Vol. VI. of W^d.) » 

Madox , , , . Madox’s Formulare Anglioanum 

Madox, Exdi Madox’s History and ^tiquities of the Exchequer, 

^ ^ 2 vols. 

Man. AG. • , , • Manning and Granger’s Beports, Common Pleas, 

7 vols., 1840—1846 



Abbreyiatiokb. 


Man. A By- («• ®-> 

Man. & By. (m. c.) 

Mans. 

Mar. L. O. 

March . • • • 

Mair. 

Mai’sh. 


ACoil* Rcj). ■ ■ 

M!ol. • • . • 

Mont. 

Mont. & A. 

Mont. & B. 

Mont. & Ch. 

Mont. D. & De G. 

Mont. 

Moo. P. 0. C. . . 
Moo. P. 0. 0. (N. 8.) 

Moo. Iiid. App. . . 

Moo. <& P. 

Moo. & S. 

Mood. & M. 

Mood. & IL 

Mood. 0.0. 

Moore (k. b.) 

Moore (o. P.) 

Mor. Diet. 

• 

Monr 

Mos 

Murp. & H. 


My. & Or. 
My.&K. 


Manning and Byland’s Beports, Sling’s Bench 
5 vola., 1827—1830 

Manning and Byland’s Magistrates’ Oases, 3 vols*, 
1827—1830 

Mauson’s Bankruptcy and Company Oases, 1893— 
(current) 

Maritime liaw Beports (Orockford), 3 yols., 1860— 
1S71 

March’s Beports, King’s Bench and Common Pleas, 
1 vol., 1639—1642 

Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Beports, Common Pleas, 2 vols., 1813 — 
1816 

Maynard’s Beports, Exchequer Memoranda of Edw. 
I. and Year Books of Edw. II., Year Books, Part 1., 
1273—1326 

Megone’s Companies Acts Oases, 2 vols., 1889 — 1891 
Meri vale’s Beports, Chancery, 3 vols., 1815 — 1817 
Milw^ard’sEccuesiastical Beports (Ireland), 1 vol., 1819 
—1843 

Modem Beports, 12 vols., 1669 — 1755 
Molloy’s Beports, Chancery (Ireland), 3 vols., 1808 — 
1831 

Montagu’s Beports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Beports, Bankruptcy, 3 vo1b«, 
1832—1838 

Montagu and Bligh’s Beports, Bankruptcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Beports, Bankruptcy, 1 voL, 
1838—1810 

Montagu, Deacon, and De Gex’s Beports, Bank- 
ruptcy, 3 vols., 1840 — 1844 
Montagu and Macarthur’s Beports, Bankruptcy, 
1 vol., 1826—1830 

Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Payne’s Beports, Common Pleas, 5 vols., 
1827—1831 

Moore and Scott’s Beports, Common Pleas, 4 vols., 
1831—1834 

Moody ^ud Malkin’s Beports, Nisi Prius, 1 vol., 1826 
—1830 

Moody and Bobinson’s Beports, Nisi Prius, 2 vols.. 

1830—1844 * 

Moody’s Crown Cases Beserved, 2 vols., 1824—1844 
Sir F. Moore’s Beports, King’s Bench, fol., I vol.. 
1485—1620 

J.^. Moore’s Beports, Common Pleas, 12 vols., 1817 
—1827 ^ 

Merison’s Dictionary of Dogjaions, Court of Session 
(Scotland), 43 vols., 1532—1808 
Mon-ell’s Beports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s BcTOrts* Chancery, fol., 1 vol., 1726 — 1730 
Murphy and Hurlstonqfs Beports, Exeb^uer, 1 vol., 
1837 

Murray’s Beports, Jury* Court (Scotland), 6 vols., 
1816—1830 

Mylne and Oraig's Bapozto, Chanoery, 5 vola., 1835 
— 1841 

Keen’s Beports, Chancery, 3 vols., 1833 
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Nel«. .. .. Neleou's Reports, Ohaucery, 1 toI.*, 1625 — 1692 

Nev. & M. (k. b.) . . Nevile and Manning’s Beporta^ King's Bench, 6 vols.. 

1832—1836 

Nev. & M. (m. 0.) . . Nevile and Manning’s Magistrates’ Cases, 3 vols., 

1832—1836 

Nev. & P. (k. b.) . . Nevile and Perry’s Reports, King’s Bench, 3 vols., 

1836—1838 • 

Nev. A P. (m. o.) . . Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 

1837 

New Mag. Oas. . . . . New Magistrates’ Cases (Bittleston, Wise and 

Parnell;, 2 vols., 1844—1848 

New Pract. Cas. . . New Practice Cases (Bittleston and Wise), 3 vols. 

1844—1848 

Now Rep. . . . . New Reports, 6 vols., 1862 — 1865 , • 

New Sees. Cas. . , Now Sessions Magistrates* Cases (Carrow, Hamer- 

ton, Allen, etc.), 4 vols., 1844 — 1851 
Nolan . . . . . . Nolan’s Magistrates’ Oases, 1 vol., 1791 — 1793 

Notes of Cases . . . . Notes of Cases in the Ecclesiastical and Mai-itime 

Courts, 7 vols., 1841 — 1850 

Noy .. .. .. Noy’s Reports, King’s Bench, fol., 1 vol., 1558—1649 

O. Bridg. . . . . Sir Orlando Bridgman’s Reports, Common Pleas, 

1 vol., 1660—1666 

O’M. & II. . . . . O’Malley and Hardcastle’s Election Cases, 1869 — 

(current) 

Owen . . • • . . Owen’s Reports, King’s Bench and Common Pleas, 

foL, 1 vol., 1557—1614 

P. (preceded by date) . . Law Reports, Probate, Divorce, and Admiralty Divi- 

sion, since 1890 (e.gr., [1891] P.) 

P. D. . . . . . . Law Reports, Probate, Divorce, and Admiralty Divi- 

sion, 15 vols., 1875* — 1890 

P, Wms. . . . , , , Peere Williams’ Reports, Chancery and» King’s 

Bench, 3 vdls., 1695 — 1735 

Palm. .. .. .. Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 

1629 

Park. .. Parker’s Reports, Exchequer, foL, 1 voL, 1743 — 

1766 

Pat. App. .. .. Paton’a Scotch Appeals, House of Lords, 6 vols., 

1720—1822 

Pater. App. . . . . Paterson’s Scotch Appeals, House of Lorils, 2 vols., 

1851—1873 

Peake . . . Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 

Peake, Add. Cas. Peake’s Additional Crises, Nisi Prius, 1 vol., 1795 — 

1812 

Peck. .. .. .. Peckwell’s Election Oases, 2 vols., 1803 — 1804 

Pen & Dav. . . . Perry and Davison’s Reports, Queen’s Bench, 4 vols., 

1838—1841 

Per. & Kn. . . . . Perry and Knapp’s Election Cases, 1 vol., 1883 

Ph. . . . . . . Philfips’ Reports, Chancery, 2 vols., 1841 — 1849 

Phil. El. Cas. .. .. Philipps’ Election Cases, 1 vol., 1780 

Phillim. .. .. .. Phil limore’s Ecclesiastical Reports, 3 vols., 1 754 — 

• 1821 • 

Phillim. Ecol. Jud. .. Sir R. PhilUmore’a Ecclesiastical Judgments, 1 vol., 

• 1867--1875 

Pig. A B. , . . . Pigott and Rodwell’s Registration Oases, 1 vol. , 1843 

• a-1845 

Pito. .. .. Pitcairn’s Criminal Trials (Scotland),,3 vols., 1488 — 

1624 

Plowd. . . . , , , Plowdon’s Reports, fol., 2 vals., 1660 — 1579 

Poll. •• ,, Pollexfen^s Reports, King’s Bench, fol., 1 vol., 1670 

—1682 

• • Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 
1627 


Poph. 


• • 
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Pitjc. Oil# . • • • • • 

Price •• 

Q. • • • • 

Q. B. (preceded by date) 

Q. B. P. . * • • 


Power, Bodwell, and Dew's Election Cases, 2 Tole.p 
1848— 1866 

Precedents in Chancery, fol., 1 voL, 1689 — 1722 

Price’s Reports, Exchequer, 13 vola,, 1814 — 1824 

Queen’s Bench Reports (Adolphus and Ellis, New 
^ries), 18 vols., 1841 — 1852 

Ijaw Reports, Queen’s Bench Division, 1891 — 1901 
(e.flr., [1891] 1 Q. B.) 

Law Itoports, Queen’s Bench Division, 25 vols., 
1875—1890 


T> .. .. The Rej)orts, 16 vols., 1693 — 1895 

R ret of Sess.] . . . . Rettie, Court of Session Cases (Scotland), 4th series, 

^ * • 25 vole,, 1873—1898 

R. P. 0. . . . . . - Reports of Patent Cases, 1884 — (current) 

r! B Revised Reports 

B. S. 0 Rules of the Supreme Court 

Bast RastoU’s Entries 

Barn. . . - • • • Raynor’s Tithe Cases, 3 vols., 1575 — 1782 

Beal Prop. Cas. . . . . Real I^operty Oases, 2 vols., 1843 — 1847 

Bep. Ch . , Reports in Cimneery, fol., 3 vols., 1615 — 1710 

Rick & M. . . • • Rickards and Michael's Locus Standi Reports, 1 vol., 

1885—1889 V 

Rick. & S. . . • . Rickards and Saunders’ Locus Standi Reports, 1 vol., 

1890—1894 

Rid^. temp. H Ridgeway’s Reports, temp. Hardwicke, 1 vol., Xing’s 

Bench, 1733—1736; Chancery, 1744—1746. 

Ridg. L. & S. . , . . Ridgeway, Lapp, and Schoales’ Reports (Ireland), 

1 vol., 1793—1795 

Ridg. Pari. Rep. . . Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 

1784—1796 

Rob. Ecd. . . . . Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1863 

Bob. L. & W. . . . . Roberts, Leeming, and Wallis’ New County Court 

Cases, 1 vol., 1849 — 1851 

Robert. App. . . . . Robertson’s Scotch Appeals, House of Lords, 1 vol., 

1709—1727 

Robin. App. . . . . Robinson’s Scotch Appeals, House of Lords, 2 vols., 

1840—1841 

Boll. Abr. . . . . Rolle’s Abridgment of the Common Law, fol., 2 vols. 

Boll. Rep. . . . . Rolle’s;Report8, Xing’s Bench, fol. , 2 vols. ,161 4 — 1 625 

Bom. • . . . . . Romilly’s Notes of Cases in Equity, 1 pai't, 1772 — 

1787 

Bose .. .. Rosa’s Reports, Bankruptcy, 2 vols., 1810 — 1816 

s, L. C. . • . . Ross’s Leading Cases in Commercial Law (England 

and Scotland), 3 vols. 

Rowe . • . • . . Rowe’s Reports (England and Ireland), 1 vol., 1798 — 

1823 

Rul. Cas. . . • . Campbell’s Ruling Cases, 25 vols. 

Rubs. . . . . Russell’s ReTOrts, Chancery, 5 vols., 1824 — 1829 

Russ. & M. • • • • Riissell and Mylne’s Reports, Chancery, 2 vols., 1829 
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Russ. & Ry. •• .. Rwssell and Ryan’s Crown* Cases Reserved, 1 vol., 

. 1800—1823 

Ry. & Gan. Cas. . . BaUway and Canal Oases, 7 vols., 1835 — 1854 

Ry. & Can. Tr. Cas. . . Railway and CaneCl Traffic Oases, 1855— >(ourrent) 

Ry. & M. . « . . Ryan and Mowly’s Reports, Nisi Priusi 1 vol., 1823 
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• • • 

8*0. . . . . Same Case 
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S'-Q** • .. Solioitor-General 
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Salk 

Sau. & Sc. 

Saund. 

Saund. & A. 

Saund. & B. 

Saund. 6b 0. 

Saund. 6b M. 

SaV. a • • • 

Sa^. . • • • 

Sc. Jut. . . 

Sc. L. R. 

Sch. & Lef . 

Sc. R. R 

Scott 

Scott (N. R.) 

Sea. & Sm. 

Sel. Oaa. Oh. . . 

Sees. Oas. (k. o.) 

Sb. 6b Mad. 

Sh. (Ot. of Seas.) 

8h. Dig 

Sh. Just. .. 

Sh. Sc. App. 

Sh. Teiud Ct. 

Shep. Touch. 
Show. 

Show. Pari. Cas. 
Sid. 

Sim. 

Sim. (N. 8.) 

Sim. 6b St. 

Skin. 

Sm. 6b Bat. , 

Sm. 6b G. . . 

Smith, K. B. 

Smith, L. 0. 
Bmith, Beg. Oas. 


. . Salkeld’s Reports, King^s Bench, ‘4 vols., 1689 — ^1712 
. . Sausse and Scully's Reports, ^lls Court (Ireland), 

1 voL, 1837— 1840 ' 

. . Saunders’s Reports, King’s Bench, 2 vols., 1666 — 1672 
. . Saunders and Austin’s Locus Standi Reports, 2 vols., 
1895—1904 

.• Saunders and Bidder’s Locus Standi Reports, 1905-v- 
(current) 

. • Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 
—1848 

. • Saunders and Macrae’s County Courts and Insolvency 
Cases (County Courts Cases and Appeals, Vols. II. 
and 111.), 2 vols., 1852 — 1858 
.. Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 
1591 • • 

.. Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 
1756 

. . Scottish Jurist, 46 vols., 1829 — 1873 
. . Scottish Law Reporter, 1 865— (current) 

. . Schoales and Lefroy’s Reports, Chancery (Ireland), 

2 vols., 1802—1806 

. Scots Revised Reports 

Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 
, ^ott's New Reports, Common Pleas, 8 vols., 1840 — 
1845 

. Searle and Smith’s Reports, Probato and Divorce, 

1 vol., 1859—1860 

. Select Cases in Chancery, fol., 1 vol., 1685 — 1698 
(Pt. III. of Oas. in Ch.) 

. . Sessions Settloment Oases, King’s Bench, 2 vols., 
1710—1747 

. . Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835—1838 

Shaw, Court «of Session Cases (Scotland), iSt series, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols., 1726 — 1868 
. . P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

. . P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

. . Sheppard’s Touche toi^e of Common Assurauces 
. . Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 
.. Shower’s Gases in Parliament, foL, 1 vol., 1694 — 
1699 

. Siderfin’s Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 2 vols., 16S7 — 1670 
. . Simons* Reports, Chancery, 17 vols., 1826 — 1852 
. Simons’ Reports, Chajicery, New Series, 2 vols.. 
1860—1852 

. . Simons and Stuart’s Reports, Chancery, 2 vols., 1822 
—1826 

• Skinner’s Reports, King’s Bench, fol., 1 vol., 1681 — 
• 1697» 

. • Smith and Batty’s Reports, King’s Bench (Ireland), 
L vol., 1824—1825 

. • Smale and Qiffard’s Reports, (Dhancory, 3 vols., 1852 
—1858 

,, J. P. Smith’s Rejiorts, King’s Bench, 3 vols., 1803— 
1806 

. • Smith’s Leading Cases, 2 vols. • . 

. • 0. L. Smith’s Registration Oases, 1895— (current) 
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Smy the . • • • 

• a 

Sol Jo 

• 

Si)ence . • 

• • 

Spinks . . 


gtair Hep- 

• * 

Stark. . . • • 

Stat. B. & 0. Eev. 

•• 

State Tr. . . 

State Tr. (N- »•) • • 

* • 

Story 


Stra.^ 

Stu. & P. . • 


Sty 

. . 

Sw. 


Sw. & Tr. 

• • 

Swan. . . 

Swin. 


Syme . . • • 

« • 

T. & M 

. . 

T. Jo 

• • 

T. h.R 


T. Baym. 

- 

Tanil. • . . 


Taunt. 

•• 

Tax Cas 

• • 

Term Hop. 

# « 

Toth 

• • 

Trist. 


Tudor, L. 0. Mere. Law 


Tudor, Ti. O. Beal Prop. . . 
Turn. & B. 

Tyr 

Tyr. & Gr. 


Sinythe’B Beporta* Common Pleas (Ireland), 1 vol., 
3839 — 1840 

SoUcitora’ Journal, 1866— (current) 

Spence's Equitable Jurisdiction of the Court of 
Chancery 

Spinks’ Prise Court Cases, 2 parts, 1864 — 1866 
Stair’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1661—1681 

Starlde’s Beports, Nisi Prius, 3 toIs., 1814 — 1828 
Sliitutory Bmea and Orders Bovised 
State Tnale, 34 vols., 1163—1820 
State Trials, New Series, 8 vols., 1820—1858 
Story’s Commentaries on Equity Jurisprudence 
Strange's Beports, 2 vols., 1716 — 1747 
Stuart, Milne, and Peddie’s Beports (Scotland), 
2 vols., 1851—1853 

Style’s Beports, King’s Bench, fol., 1 vol., 1646 — 1666 
Swabey’s Beports, Admiralty, 1 vol., 1866—1869 
S wabey and Tristram’s Beports, Probate and Divorce, 
4 vok, 1868—1865 

Swauston’s Beports, Chancery, 3 vols., 1818 — 1821 
Swiuton’s Justiciary Beports (Scotland), 2 vols., 1835 
—1841 

Synie’s Justiciary Beports (Scotland), 1 vol., 1826 — 
1829 

Temple and Mew’s Criminal Appeal Cases, 3 vol., 
1848—1861 

Sir T. Jones’s Beports, King’s Bench and Common 
Pleas, fol., 1 voL, 1669—1681 
The Times Law Beports, 1884 — (current.) 

Sir T. Bayraond’s lieports, King’s Bench, fol., 1 vol., 
1660—1683 

Tamlyu’s Beports, Bolls Court, 1 vol., 1829 — 3830 
Taunton’s Beports, Common Pleas, 8 vols., 1807 — 
1819 

Tax Cases, 1875 — (cuiTeiit) 

Term Beports (Durnford and East), fol., 8 vols., 1785 
—1800 

Tothill's Transactions in Chancery, 1 vol., 1569 — 1646 
Tristram’s Consistory Judgments, 1 voL, 1873 — 1892 
Tudor’s lioading Gases on Mercantile and Maritime 
Law 

Tutor’s Leading Cases on Beal Property 
Tumor and Bussoirs Bepoi-ts, Chancery, 1 vol., 1822 
—1826 

TyrwWtt’B Eepoits, Exchequer, 6 vols., 1830 — 1836 
Tyrwhitt and Granger’s Heports, Exchequer, 1 vol., 
1836 — 1836 


Vaugh, . . 

Vent. 

Yern. 

Vem. & Scr. 
Yes. 

Yes. & B. • . 

Yes. Sen. 

Yin. Abr. 

Yin. Supp. 


Vgughan’s BeiK)rts, Common Pleas, fol., 1 vol., 1666 
— 1673 • 

V^tris’ Beports (Vol. I., King’s Bench; Vol. II., 
Common Pleas), fol., 2 vols., 1668—1691 
Vernon’s ^ports, Chancory„2 vols., 1680—1719 
Vernon and Scri^n’s Beports. King’s Bench (Ire- 
land), 1 vol., 1786 — Ur88 • ' 

Vosey Jun.’s Beports, Ch^cery. 19 vols., 1789 1817 

'^*’*1814*’ Chancery, 3 vols., 1812 

Vesoy Sen.’s B^rts, 2 vols., 1747 — 1766 
Viner’s Abndpient of Law and Equity, fol., 22 vols. 

IqXre vJlst ^^"^Sment of Law and 
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W. Jo 

W . N. (preceded by date) 

W. R 

Wallis 

Web. Pat. Cas, . . 

Welsh, Reg. Oas. 

Went. Off. Ex 

West 

West temp. Hard. 

West. Tithe Cas. 

White 

White & Tud. L. 0. 

Wight 

Will. Woll. & Dav. . . 

Will. Woll. & H. 

Willcs 

Wilm 

Wils 

Wils. & S. . . • . 

Wils. (CH.) 

Wils. (ex.) 

Win 


Wm. Bl. . . 


Wm. Rob. 

Wins. Saund. 
Wolf. & B. 

Wolf. & T>. 

WoU. .. 

Wood . , 


Sir W. Jones’s Reports, Eing^s Bench and Common 
Pleas, fol., 1 vol., 1620—16^0 
Law Reports, Weekly Notes, 1866 — (current (s.o., 
[1866] W.N.) 

Weekly Reporter, 64 vols., 1862 — 1906 
Wallis’s Reports, Chancery (Ireland), 1 vol., 1766 — 
1791 

Webster’s Patent Cases, 2 vole., 1602 — 1856 
Welsh’s Registry Cases (Ireland), 1 voL, 1832—1840 
Wentworth’s Ofhce and Duty of Executors 
West’s Reports, House of Lords, 1 vol., 1839 — 1841 
West’s Reports temp. Hardwicke, Chancery, 1 vol., 
1736—1740 

Western’s London Tithe Cases, 1 vol., 1692 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 
—1893 

White and Tudor’s Leading Gases in Equity, 2 vols. 
Wie^htwick’s Reports, Exchequer, 1 vol., 1810 — 1811 
Willmore, Wollaston, and Davison’s Reports, Queen’s 
Bench and Bail Court, 1 vol., 1837 
Willmm’e, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Court, 2 vols., 1838 — 1839 
Willes* Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 
1757—1770 

Q-. Wilson’s Reports, King’s Bench and Common 
Pleas, fol., 3 vols., 1742—1774 
Wilson and Shaw’s Scotch Appeals, House of Lords, 
7 vols., 1825—1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818—1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 
1817 

Winch’s Reports, Common Pleas, fol., 1 vol.^ 1621 — 
1625 • 

William Blackstono’s Reports, King’s Bench and 
Common Pleas, fol., 2 vols., 1746 — 1779 
William Robinson’s Reports, Admiralty, 3 vols., 1838 
—1860 

Williams’ Notes to Saunders’ Reports, 2 vols. 
AVolferstan and Bristowe’s Election Cases, 1 vol., 
1859—1864 

Wolferstan and Dew’s Election Gases, 1 vol., 1857 — 
1868 

Wollaston’s Reports, Bail Court and Practice, 1 voL, 
1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


T. & 0. Ch. Cas. 
Y. & a (BX.) . 


Y. A J. • • 


Y. B. •• 
Yelv. .. 

You. * , 


, , Younge and Collyer’s Reports, Chancery Cases, 
2 vds., 1841—1843 

, , Younge and Collyor’s Reports, Exchequer in Equity, 
4 vols., 1834—1842 • 

Younge and Jervis’ Reports, Exchequer, 3 vols., 
• 1826—1830 • 

. . Year Books 

.% Yelverton’s Reports, Bang’s Bench, fol., 1 vol., 1602 

—16ft 

, . Y^nge’s Reports, Exchequer in Equity 1 vol., 1830 
. —1832 . 
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Part I. — Introductory. 

1. The word ‘‘execution*’ in its widest sense signifies the 
enforcement or effectuation of the judgments or orders of courts of 
justice (a). In R narrower sense it means the enforcement of sucli 
judgments or orders by a public officer under the writs of fieri 
faciagf capiasfi elegitf sequestration, attachment, possession, delivery^ 
fieri facias de bonis ecclesiastieis etc. (&). 


(a) ** Execution signifioth iu law the obtaining of aotuall poseession of any- 
thing acquired by judgement of law or by a fine executory levied whether it 
be by the Sherife er by the entry of the party ” (Co. Litt. 154 a). See also the 
d^jlmtlons in the Hew Englmh Dictionary (Murray) and Sweet’s Law 
Ihotionaiy. 

{h} In the B. S. O.t writ of eamcution ” indudes writs oiJUriforiaa, capias. 


Definition 

execution. 
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PAST I. BesidsB these writs, there are certain analogous methods of 
Introdnc* enforcing judgments or orders, namely, attachment of debts oi 
toiy. garnishee proceedings (c), charging orders on stock and shares (d), 
notice in lieu of distringaa and stop orders (e), and appointments of 
receivers by way of equitable execution (/). 

Methods ot 2- Before the Judicature Acts, generally speaking, the method of 
execution execution in the courts of common law was by writ directed to the 
sheriff or to an officer having equivalent powers, and in the courts 
Aoti of equity by orders working out their own decrees, by orders 
committing the delinquent to prison, or by writ of sequestration ; 
and in addition to these usual modes of execution, there were other 
methods of reaching property to answer money claims which were 
common both to courts of law and equity. But now, as regards 
judgments or orders for the payment of money, any of the former 
methods of execution which are appropriate may be used in any 
Division of the High Court of Justice (g). 


When 
execQtion 
may issue. 


Part II. — Matters Common to all Modes 

of Execution. 

Sect. 1, — In respect of what Judgments or Orders Execution 
may be issued. 

3. Only such judgments are enforceable by execution (h) as 
adjudge that (1) one party do recover against another party 

tlegitf sequestration, and attachment and all subsequent writs that may issue for 
giving effect thereto. And the term ** issuing execution against any party" 
moans the issuing of any such process against nis person or property as, under 
the preceding rules of Ord. 42, is applic^le to the case (Ord. 42, r. 8;. For the 
writ of attachment, which is not treated of i n thi s article, see title Contempt or 
CouET, Attachment and Committal, Vol. VIL, pp. 279 et aej. For the execu- 
tion of sentence in criminal cases, see titles Ceiminal Law* and Peoceduee, 
Vol. IX., p. 409 ; Pbibons ; Sueeiffs and Bailiffs. As to imprisonment for 
debt, see title Bankruptcy and Insolvency, Vol. II., pp. 337 et teq. 

(c) See p. 90, poaf.* “It is doubtful whether this ” ^attachment of debts) 
•• can be accurately described as an execution ” {Re Smith, Ex parte Brawn (1888), 

aJocSx Fry, L.J., at p. 329, and see Fellows v. Thornton 

(1884), 14 H* If. 335). 

(d) ^p.l 01 ,pos«; Re Hidchineon, Ex parte Hutchinson nm), 16a.B.D.6l5. 

{e) See pp.llO, 113, post. 

relief, and is not execution in ite 

t!j «V >ftA‘ ^ «»'<»■. L1893J I th iJ. 648. U A., per 

T.’ 5* ^oriarn, [1894] 1 Q. B. 448). For tite pur- 

????? Judgments Extension Act, 1868 (81 & S2 Viet o. 84^ the annnnt. 




other than " oniorcement of iudgm 


and <nd«n for 
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a sum certain of money, a chattel, or the possession of land; 
or that (2) one party do pay to another party a snip certain of 
money (i), or perform some other act, such as deliver possession 
of a chattel, or transfer land, or pull down a wall, or pay money 
into court ; or be restrained from doing some act, such as polluting 
a stream (&). 

Every order of the court or a judge in any cause or matter may 
be enforced against all persons bound thereby in the same manner 
as a judgment to the same effect (Q. 


Sjmt. 1. 

In respect 
of what 
Judgments 
Execution* 
maybe 
issued. 


Sbot. 2. — Time when, and Conditions under which, Execution 

may be issued. 

4 . As a rule, the entry of the judgment or order is a condition Entry of 
precedent to any execution issuing upon it (m). 

5. Where the judgment or order is for the payment of money when 

or costs, or for the recovery of land, execution may issue imme- execution 
diately (n), unless a stay of execution has been ordered by the 
court (o), or a special period for payment has been fixed by the 
judgment or order (p). In other cases, unless otherwise ordered, it 
may issue in fourteen days (q). 

6 . Where the judgment or order is for the payment of any Demand 
money, or for the delivery or transfer of any property, real or unnecessary. 


inquu-ies or to refer to arbitration are examples of other judgments or orders. 
The award on a submission may, by leave of the court, and even though 
tho time for moving to set it aside has not expired, be enforced as a judgment 
(Arbitration Act, 1889 (62 & 63 Viet, a 49), s. 12; E. S. 0., Ord. 42, r. 31 a;* 
jle A lianhrvptci/ Petition, Ex parte Caucasian Trading CvrpvraJtim, [1896] 1 
Q. B. 369, 0. A.) ; or the report of an official or special referee may be adopted 
by the court, and if so adopted may be enforced as a judgment or order to the 
same effect (Arbitration Act, 1889 (62 & 63 Viet. c. 49), s. 13 (2) ). The referee, 
where the whole matter is sent to him to be tried, may order judgment to be 
entered (ibid., s. 14) ; see title Abbixration, Vol. L, p. 473. 

(t) As to the distinction between a judgment that the plaintiff do recover a 
sum of money against the defendant and an order that the defendant do pay 
money into court, see title CoNTBMvr ov Counx, Attachment and Comhittai., 
Vol. VIL, p. 298, and cases there cited. , 

(k) See title Judoments and Oedebs. 

(l) B. S. 0., Ord. 42, r. 24 ; and see title Judoments and Okdebs. As to 

enforcing an undertaking, see D. y. A. A Co., [1900] 1 Ch. 484 ; Carter v. 
Roberts, [1903] 2 Oh. 312. Orders made under the Lunacy Acts, 1890 and 1891 
(63 ft 64 Yict. c. 6 ; 64 ft 66 Viet, c, 66), are enforceable by execution 
issued out of the Central Office of the Supreme Court (Buies in Lunacy, 1892, 
r. 125). , , 

(m) B. 8. 0., Ord. 42, r. 11 ; and see p. 16, post. But see lloUby v. Hodgson 
(1889), 24 Q. B. D. 103. As to entry or judgment, see Old. 41, rr. 1 — 10, and 
see title Judoments and Oedebs. 

(n) Smith y. Smith (1874), L. E. 9 Bioh. 121 ; Gruickshank v. Moss (1863), 8 
L. T. 439. 

I 'o) As to stay of execution, see p. 27, post. 

») R. S. 0., Ord. 42, r. 17. 

I iji Ibid^t r. 19* This rale is pradtioally' obsolete^ since a time for p^rioim* 
ance mustp in order that an order to do an act may be enforced by execution, be 
fixed by the judgment or order (E. S. 0., Ord. 41, r. 6 ; and see p. 6, po$t). It 
should be noted, however, that certain orders made in the Chancery Division 
ipust, to render them enforceable by execution, be followed by a*** four day’* 
c^er, and execution cannot issue until after sucb order. 
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Ban. i. 
TMe wbeu 
. ideation 
• may be 
issaed. 


Limitation. 


may iasae withoafe any 
rvioe of the judgment 

7. Where the judgment or order is conditional, the conditions 
must first be strictly complied with (t). 

8. No execution may issue upon a judgment or order for the 
recovery or payment of money after twelve years from its date 
(whether it affects land or not (o) ), unless in the meantime there 
has been a promise to pay, express or implied (6). Judgments and 
orders are specialties, and except to the extent to which they are for 
the recovery or payment of monOT are enforceable for twenty years 
after the date when they are made (c). 


nfirsonal.*bv one person to another, execution 
Semand bmng fi^t made(r), and without st 
or order upon the judgment debtor (s). 


OnHgments 9. No execution will issue upon a judgment or order requiring 
ororden an act to be done(d), unless such judgment or order states the 
time(c), or the time after service, within which the act is to be 
to done, and unless a copy of such judgment or order, duly indorsed (/), 

is served (g) upon the person required to obey it (h). If such 


(r) E. S. 0., Ord. 42, r. 1. There are certain exceptions, which will be found 
noted in their places. 

(g) He (a Micit<yr) ^884), 33 W. B. 131 ; Land Credit Co- of Ireland v. 

Fermoy {Lord), Kx parte Munster (1870), 5 Ch. App. 323; Hopton BoberUon 
(1884), 23 a B. D. 128, n. 

S As to conditional judgments and orders, see p. 7, poet. 

I Jay V. Joh7i8tfme, [181^3] 1 Q* B. 189, 0. A., following Watson r. Birch 
(1847), 15 Sim. 523, and Hebblethwuite v. Peever, [1892] 1 Q. 13. 124. 

• (6) Beal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), s. 8; and see, 
generally, title LiifiTATioN of Actions. Leave is necessary after six years ; 
see p. 7, post. B, S. 0., Ord, 64, r. 13, requiring a month’s notice after a delay 
of one year from last proceeding ha(i, does not apply to any proceeding after 
judgment (Iloulston v. WttodaU (1884), 78 L. T. Jo. 113, 0. A. ; Taylor v. Bos 
(1893), 62 L. d. (oh.) 391). Prior to stat. (1852) 15 & 10 Viot. c. 86, now 
repealed, if execution was not issued within a year and a day from the judg- 
ment, a writ of scire faciae was necessary in order to obtain the benefit of the 
judgment (Co. Litt. 290 b ; notes to Underhill v. D&vereux (1670), 2 Wins. Saund. 
68). Execution issued without a scire facias was. however, not a nullity, but 
voidable only {Blanch^ay v. Burt (1843), 4 (J. B. 707; Be Spooner and Payne 
(1847), 11 a B. 136). 

(c) Civil Procedure Act, 1833 (3 & 4 Will. 4, o. 42), s. 3. 

(<0 This does not apply to a negative or pnihibitive order (Selous v. Croydon 
Rural Sanitary Authority (1885), 53 L. T. 209; Hudson v. IFottcr (1894), 64 
Ii« J. (iJH*) 204), unless the oraer, though negative in form, is positive in 
effect (Mansell v. Jones, [1906] W. N. 168, C. A,). 

(e) An order -‘fortJ[iwith ” is enough (X^omas v. Nokes (1868), L. B. dlBq. 
621 ; Halford y. Hardy (189^, 81 L. T. 721). The time cannot be fixed merely 
by implication {Toun^M v. Townend (1905), 93 L. T. 680, C. A.). 

(/) ^®^ni®ite formal indorsement is a memorandum in the" words Or to 
effe^ following, nmely ; “If you the within-named A. B. neglect to obey 
tbiB judgment [or order] by the time therein limited you will oe liable to 
process of execution for tha nS mam obey the imme 


pr^sfl of execution for the purpose of compelling you to 


merel: 


^884)f2’7 66^ 0^ require indorsement (Tn 

^ perfonnance iainmniilar, and 

’.1 and *ee Hidford v. awda. smm. On sbfi 

•object, generally, see title JimowBiPM siraHOBDXBS. If mdat atetee m 
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judgmont or order oxnita to fix ft timo, it is not ioeffeetual, but 
the court will make a supplemental order (usually a* “ four day 
order ’0 fixing the time for performance (i). 

10. Where judgment has been entered by the authority 
of a consent order which has not been registered under the 
Debtors Act, 1869 (X;), execution on that judgment is void against 
creditors of the judgment debtor, but not against the debtor 
himself (1). 

11. A writ of execution may not be executed on Sunday (m). 


Sms. s. 
Time vfiien 
Execution 
map be . 
issued. 

Consent 
order not 
registered 
under the 
Debtors 
Act, 1869. 

Sunday. 


Sect. 3. — Leave to issue Execution^ 

12. In the following cases the leave of the court must be 
obtained before execution is issued (n) : — 

(1) Where the judgment or order is subject to a condition or Conditional 
contingency. In this case the condition or contingency must first judgment 
be fulfilled and demand must be made upon the judgment debtor 

and leave to issue obtained (o). 

(2) If six years have elapsed since the date of the judgment or Lapse of 
order (p). 

(8) If any change has taken place by death or otherwise in the Change of 
parties entitled or liable to execution (g). parties. 


time for performance, it is not sufficient if the time ia subsequently fixed and 
merely indorsed on the original order {Toumend v. Toumem 93 L. T. 

680, C. A.). . 

(*) Needham v. Needhavi (1842), 1 Hare, 633 ; Qilhert v. Endean 0878), 9 
Ch. D. 269, 0. A., per Jessel, M.B., at p. 266; and see Morley y. Clavering 
(1861), 30 Beav. 108, 

(A:) 32 & 33 Viet. o. 62, s. 27 ; and see title JuDaHEETS and Orders. A 
consent order made at the trial of an action is not within the section {Re Lennox, 
Ex parU Lennox (1886), 16 Q. B. D. 316, C. A.). 

(A Oowan y. Wright (1886), 18 Q. B. D. 201, 0. A.; and see Ee Smith, 
Ex parte Br&um (1888), 20 Q. B. D. 321, 0. A.). 

(to) Sunday Observance Act, 1677 (29 Oar. 2, o. 7), s. 6. 

(n) In the cases of attachment and sequestration the application must be to a 
juage in chambers by summons, or, in the Chancery Division, to a fudge upon 
motion. In all other oases it must be to a master in chambers, ana is usually 
made ett parte in the first instance. In dear cases the order may be made on 
an ex parte application, but in all others the master directs a summons to issue. 
The application must be supported by an affidavit setting out aU the facts 
which entitle the applicant to the rehef sought ; see Yearly Practice of the 
Supreme Court, 1911, notes to Ord. 42, r. 23. • 

(d R. 8. 0., Ord. 42, r, 9. For instances of judgments coming within this 
rule, see Morgan y. Brisco (1885), 31 Oh. D. 216, ana B^P y. Denver (1886), 64 
L. T. 729; and oomp^o Robinson^ v. Oalland (1889), 37 W. B. 396. For the 
rights of other parties if the condition is not fulnlled, see p. 10, post, 
ip) B. 8. 0.. Ord. 42, r. 23 (a). ^ ^ ^ ^ ^ 

la) Ibid.; and see Eatd End Benefit Soekty y. Slack (1891), 60 L. J. (Q. B.) 
359, and Jwees y. Jaggar (1886), <{4 L. T. 731. In the case of the death of 
the judgment creditor his executors may obtain leave ex parte {Mtrcer y. 
Lawrence W. B. 506), but they must prove that probate has been 

granted {Vogd y. Thompson (1847), 1 Bxoh. 60). For the other effects of a 
change of parties, see p. 9, post, and Yearly Practice of the Supreme Court 
>9U, p. 577. As io execution against the property at a gonvidr, see p. Id, 
post. 
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Execution. 


Bbot. 8. 
Leave to 
• iBsne 
Execntion. 

On n judg- 
ment foir or 
against n 
wife. 

^ Assets 
infuturo 

Goods in 
hands of 
receWer. 

Partner. 

Actions 
between a 
firm and its 
members. 

Company. 


Railway 

company. 


Unpaid 

capital. 


Sequestra- 
tion and 
other writs. 


(4) Where a husband is entitled or liable to execution upon a 
judgment oi order for or against his wife (r). 

(5) Where a party is entitled to execution upon a judgment of 
assets in futuro {$). 

(6) Where the judgment or order itself imposes the necessity 
for leave (f)- 

(7) Where the goods to be seized are in the hands of a receiver (a) 
or a sequestrator (6). 

(8) Where the judgment or order is against a firm, and it is 
sought to issue execution against an alleged partner who has either 

(a) not appeared in his own name to the writ of summons, or 

(b) failed to appear after being served with the writ, or (c) not 
admitted on the pleadings that he is a partner, or (d) not been 
adjudged to be a partner (c). 

(9) In actions between a firm and one or more of its members, 
or between firms having one or more members in common (d). 

(10) Where a party is entitled to execution against the share- 
holders of a joint stock company upon a judgment recorded against 
such company, or against a public officer or other person represent- 
ing such company (c). 

(11) Where the judgment or order is against a railway company 
which is unable to meet its engagements and has filed a scheme of 
arrangement (/). 

(12) In proceedings under the Companies Glauses Consolidation 
Act, 1846, against the shareholders of a company in respect of 
their capital not paid up (g). 

% (13) In the case of the following writs: Sequestration against 


(r) E. S. 0., Ord. 42, r. 23 (b). For a husband's rights over his wife's 
proper^ and liability for her debts, see title Husband and Wife. 

(«) liid.f r. 23 (c). The case referred to is an action against an executor 
or administrator, who pleads plene administravit^ and judgment is given against 
assets quando acciderint, as to which see title Executobs and Adminis- 
THATOllS, p, 331, post. 

(t) See, for instance, Hodges v. Fincham (1876), 1 Oh. D. 9, C. A. 

(а) Russell v. East Anglian Bail. Co. (1860), 3 Mac. & Q. 104 ; Whitehead v. 
Lynes (1866), 34 L. J. (cn.) 201 ; Bowen v. Brecon Rail, Co.^ Ex parte Howell 
(1867), L. E. 3 Eq. 6#1 ; Kewrmj y. Attrill (1886), 34 Oh. D. 346. But goo^ 
may be seized after the order for a receiver is made, and before it is perfected 
{Edwards y. Edwards (1876), 2 Oh. D. 291, 0. A.}. The application should be 
made in the proceeding in which the receiver is appointed, and is known as an 
application pro interesse suo (Bussell y. East Anglian Rail. Co., sv^ra; Hawkins 
v. Gathercole (1862), 1 Drew. 12). As to execution against a convict’s property, 
see p. 16, post, 

(б) Angel v. 8mfY/^(1804), 9 Ves. 336, per Lord Eldon, L.O. 

(e) E. S. 0., Ord. 48 a, r. 8; and see p. 10, post. Where liability is not 
disputed, the order diay be made forthwith; otherwise, the issue as to paiiner* 
ship will be ordered to be tried first (Worcester Banking Co. v. Trotter (i887), 3 
T. L. E. 708 ; and see Davis v. Hyman d: Co., [1903] 1 K B. 864, 0. A.). See 
also title PABTIfERSHIP. 

(d) E. S. 0., Ord. 4dA| r. 10; and see 10, post. 

le) B. S. 0., Ord. 42, r. 23 ; %nd see p. 12» post. 

, w) Eailway Companies Act, 1867 (30 & 31 Yict. o. 127), s. 9. As to execu- 
tion against a railway company, see also p. 13, post, and title Eailwats and 
Canals. 

(^) Oomp/inies dauses OonsoUdation Act, 1846 (8 & 9 Yict. c^ 16), s. 36. The 
appheation must be by motion in open court upon notice (ibid.) ; and see title 
Oomfanibs^YoL Y., p. 696 ; and^p. 12, post. 
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the property of a corporation or its officers (A) ; sequestration for 
costs (i); attachment (/c) ; assistance (f), and delivery 
The granting of leave is a matter of discretion (w), and the court 
may refuse leave, or postpone it, or impose terms (o), or direct 
any necessary question to be tried first (p). 


Sect. 4. — By and against whom Execution may be issued. 

Sub-Seot. 1.— /n General . 

13. The person (called the judgment creditor) who is named 
or ascertained in a judgment or order as entitled to the benefit 
thereof may issue execution against the person (called the 
judgment debtor) who is subject to the obligation imposed on him 
thereby, even if either of such persons is not a party to the cause 
or matter in which such judgment or order was made {q). 

14. The rights and liabilities of the judgment creditor or judg- 
ment debtor (except a merely personal liability) may, by reason of 
alienation, bankruptcy, or death, devolve upon some other person (r), 
who may then issue, or be the subject of, a process of execution ; 
but the trustee in bankruptcy of a judgment creditor must be made 
a party before execution can issue (s), and in certain cases of equit- 
able execution fresh proceedings may have to be commenced (a) 
and the heir-at-law or personal representative of a deceased 
judgment debtor brought before the court (6). 


{h) B. S. 0., Ord. 42, r. 31 ; and see p. 

(i) R. S. G., Old. 43, r. 7 ; and see p. 80, poet. It is not necessary to show 
that there is any particular property which is ayailable for payment of the costs 
{Uulhert v. Caihcari, [1896] A. 0. 470). 

(A;) R. S. 0., Ord. 44, r. 2 ; see title Contempt op Couet, Attachment and 
OoMMilTAL, Vol. Vn., pp. 309 et seq., and R. S. 0., Ord. 46, r. 1. 

(V) R. S. 0., Ord. 48, r. 1 ; and see p. 75, post. 

(m) Ibid. ; and see p- 74, post. 

(w) Jmea v. Jaggar (1886), 64 L. T. 731 ; Cocks v. Great Western Rail. Co. 
(1886), 3 T. L. R. 92, 0. A., per Cotton, L.J., at p. 93 Bryant v. Torkington 
(1897), 13 T. L. R. 315, C. A. ; Re Clements, Ex parte Clements, [1901] 1 B. 
260, 263 ; Hulhert v. Cathcart, supra ; Shrimpton v. Sidmouth Rail. Co. 
(1867), L. R. 3 C. F. 80. The discretion must be exercised judicially (Lee 
V. Rude and Torrington Junction Rail. Co. (1871), L, R. 6 C. P. 576). 

(o) Bell V. Denver (1886), 54 L. T. 729. 

(p) is expressly provided by the R. S. C., in cases 1, 2, 3, 4, 5, 8, 
9, 10, and it is submitted that the court has the same pow3r in the other cases ; 
see R. S. C., Ord. 33, r. 2, and Taylor v. Mostyn (1886), 33 Ch. D. 226, C. A. 

R. S. C., Ord. 42, r. 26. After the writ of executioi! has been issued the 

debtor are iisually called the execution 


judgment creditor and 
creditor and execution debtor. 

(r) But in that case execution can only be issued by leave of the court (seo 
p. 7, ante). ^ 

(«) Seo Re Clements, Ex parte Clements, suprf. For the general effect on 
execution of the bankruptcy of the judgment debtor, see title Bankbuftot 
AND Insolvency, Vol. HT, pp. 271 et seq. 

(o) See Norbum v. Norbum, [1894] 1 Q. B. 448 ; Stewart v. Rhoiles, [1900] 1 
Ch. 386, C. A. ; and p. 122, post. 

*{b) Re Shephard, Atkins v. Shephard (1889), 43 Ch. D. 131, G. A. ; and see 
Thompson v. Gill, [1903] 1 K. B. 760, C. A. 


Sect. 8. 
Leave to 
Issue 

Execution.. 


Judgment 
creditor and 
debtor. 


Represen- 
tatives of 
creditor and 
debtor. 
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Euoutiok. 


sk».4. 16. If a jadgment ia given in favour of several partners (e) or 

Vr and co-executors (d), and one dies* the survivors may issue execution. 
■CBhtst Xf the judgment creditor or debtor dies after a writ of execution 
. whom jg issued it does not, as a rule, abate, but the rights and liabilities 

Exeoo^n jievolve upon the executors (e). 

issued. 16. A person who has obtained a conditional judgment or 
nnnjuZI.i order, and has not complied with the condition within a reasonable 
Judgmmt* time, is considered to have abandoned the benefit of the judgment 
or order ; and any other person interested in the matter may take 
any proceedings which are either warranted by the judgment or 
order, or which might have been taken if the judgment or order 
had not been made (/). 

Ford^ 17. No execution can be issued against a foreign sovereign, or 

mvmign and jijq ambassador or other public minister of a foreign power (g). 

ft m DftSSftdol** 

Judgment 18. Where the judgment or order is against persons jointly, 
against eiecution may issue against their joint property, or may be levied 
upon the property of any one or more of them (h), 

Sub-Sbot. 2.— Partners arid Partnerahip Property, 

Judgment 19. Where a judgment or order is against a firm, execution 
^insta xnay issue; (1) Against any partnership property within the 
^ jurisdiction (i); (2) against any person who has appeared in his 

own name, or who has admitted on the pleadings that he is a 
partner, or who has been adjudged to be a partner ; (8) against any 
eperson who has been individually served, as a partner, with the 
writ of summons, and who has failed to appear (/;). A judgment 
creditor claiming to be entitled to issue execution against any 


[c) Davie <fc Son v. Andrewe, [1884] W. N. 94. 

[a) Baird v. Thompeon (1884), 14 L. B. Ir. 497. In this case no leave ia 


necessary {tbtdX 

(e) Ellie v. Griffith (1846), 16 M, & W. 106 ; and see Cleve v. Vere (1636), 
Cro. Oar. 460 ; ihoroughgood'e CtLse (1598), Noy, 73 ; Clerk v. Withere (1704), 
2 Ld. Baym. 1072 ; Wharam v. Broughton (1748), 1 Yes. Sen. 180. The excep- 
tions are mentioned poet, in the sections dealing with the different writs. For 
the effect of death upon writs of execution alrmdy isstied, see p. 16, poet, 

{f) B. S. 0., Ord. 42, r. 2. For an illustration of the application of this rule, 
see Talbot v. Blindell, [1908] 2 K. B. 114, which shows that where judgment 
or relief has been given on a condition, the judgment creditor cannot be com- 
pelled to perform the condition, but cannot get execution if he does not do ao^ 

(g) Diplomatio PiiViloges Act, 1708 (7 Ann. o. 12). For the details of this 
immunity and the pfirsons entitled to it, see titles Action, YoL 1 ., pp, 18 et eeg. ; 
Constitutional Law, Yol. YL, pp, 428 et eeq. 

(h) The writ of execution must w joint to accord with the judgment {Clarke 
V. Clement and Englieh (1796), 6 Term Bep. 626). Execution under it may, 
however, be levied on the property of either of the joint debtors (Abbot v. Smith 
(1774), 2 Wm. Bl. 947 ; Merriee v. Jamison (1794), 6 Term Bep. 65^. 

(t) Sven though one of the .partners is^an inmnt (Lovell and ChHetrnae v. 
Beawhamp, [1894] A. 0. 607) or is dead {Ellie v. Wadeem, [1899] 1 Q. B. 714, 
718. 0* A.]. 

(A) If toe partner is an infant, no execution can issue against his private 
property {LpveU and Chrietmae v. Beauchamp, eupra ) ; if a married woman, it is 
limited to her swarate estate (fie uandffoTdXFrancee) dt Oc,, Me parte Handfcfd 
(i?VancM),[1899jlQ.B. .668,a A,). » w 
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Part 11. — Matters Cohhow to AIx Modus of ExEcrmoK, 

other person as being a member of the firm must obtain an skot.a. 
order establishing his liability (Q ; and if such other person has to Sy and 
the knowledge of the judgment creditor left the firm before the action Midlist , 

was brought, he must be served with the writ (m). If snob liability . 

be disputed, an order may be made that the liability of such person 
be tried and detemined in any manner in which any issqe or SSa/ 
question in an action may be tried or determined. But except as 
against any property of the partnership, a judgment against a firm 
does not render liable, release, or otherwise affect any member 
thereof who was out of the jurisdiction when the writ was issued, 
unless he has been made a party to the action, or has been served 
with the writ within the jurisdiction before judgment (n). The 
judgment creditor may also bring an action on the judgment 
against the partners individually (o). . 

20. Where the judgment or order is against a partner or Judgment 
partners individually, no writ of execution can issue against any • 

of the partnership property (p ) ; but the judgment creditor may ^Tidnaliy. 
obtain an order (q) charging that partner’s interest (r) in the 
partnership property, or appointing a receiver of his share of 'the 
profits («) ; and the same rule applies in the case of a cost-book 
company (a). 

The effect of the order is that the interest of the debtor is equitably 
charged to the creditor, but it does not give the execution creditor 
a right to an account during the continuance of the partnership (b). 

In the case of a partnership other than a cost-book company, the 
summons and all orders made thereon must be served on the judg> 
ment debtor, and on bis partners within* the jurisdiction, or in the 
case of a cost-book company on the judgment debtor and the purser 
of the company, and such service is good service on all the partners, 
or on the cost-book company, as the case may be (c). 




Ezeoution, 


la 


Seot.4. 
Byand 
» against 
. whom 
Execution 
may«be 
issued. 

. Incorporated 
•bodies 
generally. 

Companies 
registered 
under Com- 
panies Act, 
1908. 


Companies 

incorporated 

under 

Companies 

Clauses 

Consolidation 

Act, 1815 


•Stjb-Sbot. 3. — OompanieB and oihtr Iw^orporated Bodies, 

21. Speaking generally, }adgments and orders for the recovery or 
payment of money or for the recovery of land against incorporated 
bodies, whether public or private, are executed in the same manner 
as against individuals (d) ; and their property, rral or personal, ma^ 
be taken in execution (e) even though, in certain circumstances, it 
is held in trust for public purposes (/). 

22. As regards companies registered under the Companies 
(Consolidation) Act, 1908 (gt), execution may issue against the 
property of the company, but no execution can be issued against the 
property of any individual member of the company, the judgment 
creditor’s only remedy against the shareholders being a windmg-up 
petition {h ) ; and no execution can in any circumstances be issued 
against a member under a judgment or order against the com* 
pany (i). If the company’s assets are not sufficient to satisfy a 
judgment debt, the judgment creditor may bring a winding-up 
petition (A;), and as soon as the petition has been presented all 
executions may be stayed by the court. If the company is being 
wound up by or under the supervision of the court, all executions 
put in force against it after the commencement of the winding-up 
are void (/). 

23. In the case of companies incorporated for public purposes 
under the Companies Glauses Consolidation Act, 1845 (m), if 
execution has issued against the property and effects of the com- 
pany, and there cannot be found sufficient whereon to levy such 
'execution, then execution, can be issued against any of the share- 
holders to the extent of their shares respectively in the capital of 
the company not paid up (n). Execution against shareholders will 


[d) Because the word person” in the B. S. 0., includes a body corporate 
or politic (B. S. 0., Ord. 71, r. 1). In some cases mandamus lies to a body 
to levy a rate to satisfy a judgment ; see Oallaworihy v. Selby Dam Drainage 
C<ymmieei oners, [1892] 1 Q. B. 348, 0. A. ; Wohtanton United Urban District 
Council V. Tunstull Urban Council, [1910] 2 Oh. 347 ; and title OliowN Pbaotige, 
Vol. X.. p. 87. 

(e) Worral Wateriv<^*Jc8 Co, v. Lloyd (1866), L. B. 1 C. P. 719. 

(/) Ibid,; and eee Ai'nold y. Gravesend Corporation (185^, 25 L. J. (oH.) 


_ . , ,, compare Jersey (Earl) 

Uxbridge Rural Sanitary Authority, [1891] 3 Ch. 183. As to sequestration 
against a corporation which has wilfully disobeyed a judgment or order, 1^ee 
p. 81, B. S. Ord. 42, r. 31 ; and titles Compaities, Vol. V., pp. 325. 
326 ; OoHPOEATiONS. Vol. Vin., p. 396. 

f 8 Edw. 7, 0 . 69, 

Ibid., B. 262, 

Because there is no privity between the judgment creditor and the 
idual shareholder. See Linmey on Companies, 6th ed., p. 390. 

{h) Companies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), ss. 129, 130. 
For tl^ whole subject of wiq^ing up, see title Companies, Vol. V., pp. 390 
d seq. 

(1) This subject is fully dealt with in title CIompanies, Vol. V., pp. 533 
etseq, 

(m) 8 & ^ Viet. 0. 16. 

(n) Ihid.f s. 36> As to the necessity for obtaining the leave of the court, see 
p. 8, onfe. . 
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be granted only after proof of total (o) or partial (p) failure of 
execution against the company, and only against persons who were 
shareholders at the time of the failure of the execution against the 
company, whether they were so at the date of the judgment or 
not ( 9 ). The register of shareholders, which the execution creditor 
has the right to inspect (r), is primd facie evidence that any particu- 
lar person is or is not a shareholder, but is not conclusive (s) ; 
and a shareholder who is registered may show that as between 
himself and the company he is not liable upon the shares held by 
him (i). 

Execution may be issued in somewhat similar circumstances 
against shareholders or public officers of joint stock companies which 
were registered under the Companies Act, 1844 (a), or the Country 
Bankers Act, 1827 {b), and have not been re-registered under the 
Companies (Consolidation) Act, 1908 (c). 

24. Execution may be issued by leave against members of Commniea 
companies regulated by the Chartered Companies Act, 1887 (d) ; regutoted by 
the question as to what members are thus liable, and the extent of 

their liability, depends upon the particular charter (e). Act, 1837. 

25. Formerly, before execution could be issued against a share- Writ of 
holder upon a judgment or order against the company, a writ of 

scire facias^ had to be sued out, to which the shareholder could plead 
any matter of defence (/), but the simpler procedure of obtaining 
leave to issue the execution under B. S. C., Ord. 42, r. 23 (//), has 
made this writ practically obsolete. 

26. As to railway companies, none of their rolling stock or^Ranyray 
plant can be taken in execution (A), though other property, such as companies. 


Bbot. 4. 

By and 
against 
whom 
Execution 
may he 
issued. 


( 0 ) A mere etatement by a solicitor’s clerk that abortive writs otfi. fa. have 
issued against the company is insufficient (Ilitchins v. Kilkenny Bail. Go. 
(1850), 10 0. B. 160). Returns of nulla bona to writs of fi. fa, coupled with an 
unanswered affidavit of no effects have been held suffioient evidence {Rastrkh 
V. Derbyshire, Staffordshire and IVorcesterehire Junction Bail, Co. (1863), 9 
Exoh. 149 ; Bidgway v. Seiurity Assurance Society (1856), 18 0. B. 686). Tho 
return of nulla bona need not have been filed before the a]^lication is made 
(Ilfracombe Bail. Co. v. Devon and Somerset Bail. Go. (186R), L. R. 2 0. F. 15). 

(p) Bigby v. Dublin Trunk Bail. Co. (1867), L. R. 2 C. P. 586 ; Ilfracombe Bail. 
Co. V. PotHmore (1868), L. R. 3 0. P. 288. Failure of execution may be proved 
even if an elegit (which is in law ' ‘ satisfaction ”) has been issued (B. v. Derbyshire, 
Staffordshire and Worceslerehire Junction Bail. Co. (1854), 3 E. & B. 784). 

f Nixon V. Green (1856), ll ^ExA. 660. 

Oompanies Olauses Oonsolidation Act, 1845 (8 & 9 Viet. 0 . 16), s. 36. 
Bastrick v. Derbyshire, Staffordshire and Worceeterehiit Junction Bail. Co., 
supra; Edvmrds v. Kilkenny and Great Southern and fVesUm Bail. Co. (1863), 
14 0. B. (w, 8.) 626 ; Portal v. Emmens (1876), 1 0. P. D, 20 f, 664, 0. A. ; Kipling 
T, Todd (1878), 3 0. P. D. 350, 0, A. 

(t) Guest V. Worcester etc. Bail, Co. (1868), L. R. 4 0. P. 9. 

I 7 & 8 Yiot. 0 . no. 

> 7 Geo. 4, 0 . 46. * 

8 Edw. 7, o. 69. ' , ^ 

I 7 Will. 4 & 1 Viet, a 73. 


See also title Oomvahibb, YoL Y., p. 766. 

) See Healey v. Chichester and Midhurst Bail, Co. (1870), L. R. 9 Bq. 148, 
g) See p. 7, ante. . 

.A) Railway CompanieB Act, 1867 (30 & 81 Yiot. 0 . 127), s. 4 ; see tiUa 
Bailwats aus Oanals. 
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C ' 

flurplus^lands, may be (i) ; but a judgment creditor may obtain the 
appointment of a receiver, and if necessary a manager, of the 
company’s undertaking (ft)* If a railway company has filed a scheme 
of arrangement with its creditors, of which notice has been given 
in the London Gazette^ no execution may be issued without the leave 
of the court until after the scheme has been enrolled or rejected 
by the court (2). 

27 . The property of literary and scientific institutions ^aav be 
taken in execution, but not that of the commissioners of such an 
institution (m), and, in like manner, commissioners acting under 
the Oommissioners Glauses Act, 1847, are protected (n). 

A judgment for recovery of money against a trade union can 
only be enforced against the property of the union (o). 

Sub-Seot. 4. — Married Women. 

28 . Speaking generally, judgments and orders against a married 
woman can only be enforced against so much of her separate 
property as is unrestrained from anticipation (p). To this rule 
there are two exceptions, namely : (1) the costs of any proceedings 
instituted by her may be ordered to be paid out of property which 
is subject to a restraint on anticipation (g) ; and (2) the income of 
such property which has accrued due at the date of the judgment 
or order and is still unpaid may be taken in execution (r), but not 
income which accrued afterwards, even though it is in hand and 
payable to the married woman at the date of the attempted execu- 
tion ( 9 ). If the judgment creditor delays entering judgment in 
order that more income may accrue before the date of the judgment, 
the court may refuse to allow execution to issue (0- 

Where the separate property, although not restrained from 
anticipation, is hold by trustees in trust for the married woman, it 
cannot, as a rule, be taken under the ordinary writs of execution (a), 


(t) He Mull, Barnsley and West Riding Junction Rail, Co, (1888), 40 Oh. D. 
119 0. A. • 

(k) Bail way Companies Act, 1887 (30 & 31 Yict* 0 . 127), b. 4. 
h) Ibid,, B. 9, 

(m) Literary and Scientific Institations Act, 1854 (17 & 18 Yict. 0 . 112), s. 23 ; 
Bee title Litebary Aim Soientieio Institutions. 

(n) Oommissioners Clauses Act, 1847 (10 & 11 Yict. c. 16), b. 62. 

(o) Taf Pale Railway v. Ama^omated Rodeiy of ^Uway BervanU, flOOl] 
A. 0. 426, 445 ; anfi see title Tbajdb and Traps Unions. 

( p) Married Women’s Property Acts, 1882 (45 & 46 Yict. 0 . 75), ss. 1 (2), 19, 
and 1893 if56 & 67 Yict. 0 . 63), a 1. But in certain drcumBtanoes sne can 
be attachea for contempt of court ; see Re Turnbull, TumJbvM y. Nicholas, [1900] 
1 Oh. 180. For the whole subject of the liability of a married woman’s 
property to satisfy her debts, see title Husband and Wife. 

iiarried Women’s Property Act, 1893 (56 & 57 Yict. 0 . 63), s. 2. 
lood Barrs v. Heriot, [13961 A. 0. 174. 

J 3oliiho iSk Co,, Ltd, v, QiaUy, [1905] A. 0. 98, approving WhU^fiy y. 

ds, [1896] 2 Q. B. 48, 0. A. On this subject see, further, title Husain 
AND Wife. 

ff) Colly fif y. Isaouis (1807), 77 ^L. T. 108, 0. A. 

(a) The cases where e^ulMle interests ean be taken in execution are poftd, 
poet, in tba sections dealing with the different writs. 
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and the jadgment creditor’s' remedy, if any, is by the appointment 
of a receiver (b). . 

Svb-Seoi. 6. — Exeeuton and Administraton. 

29. If the judgment debtor dies after a writ has been delivered .^ecution 

to the sheriff for execution, the sheriff must proceed with &e y 

execution and seize such property as belonged to the testator at 

the time of delivery of the Writ (c). Where, however, the death pwu> of 
takes place after the judgment or order and before delivery of the jiebtSTfter 
writ of execution to the sheriff, at common law the proceedings wrifr^ivend 
had to be revived against the executor or administrator by the writ for exooutioii. 
of $cire facias before execution could issue, but now, by the rules of 
court, a writ may issue, by leave of the court, against the personal 
representative, and the testator’s properly be seized without any 
other intermediate proceeding (d). 

30. Execution against a personal representative under a judg- Execntion 
ment or order against his testator can, in the first instance, only be 

de bonis testatoris or de bonis inteatati («), but if the sheriff on levy* 
ing execution finds the assets insufficient, and finds that the personal tatwe. 
representative has misapplied or appropriated them, he may make 
a return of devastavit (/), and thereupon the judgment creditor can 
obtain a fresh writ de bonis propriis Q). But in practice this is not 
done, and if the assets are insufficient the judgment creditor may 
bring an action against the executor or administrator on the judg- 
ment, suggesting a devastavit, and if the devastavit be proved 
judgment may be given and execution issued de bonis propriis,. 

Unless a devastavit can be proved, execution can only issue against* 
the assets of the testator (fi). 

Sub-Sect. 6. — Convicts. 

31. When a' person has been sentenced to death or to penal CoDvicts. 
servitude upon a charge bf treason or felony, all judgments or 
orders against him for the payment of money may be executed 
against his property in the ordinary way, whether such property is 

in the hands of an administrator or interim curator appointed 
under the Forfeiture Act, 1870 (t), or in the hands of any person 
who has taken upon himself the possession or management 
thereof without legal authority O'). 


Sanr. 4.' 
By and 
agaiiut 
whom 


l) See Re Peace and Waller (1883), 24 Oh. D. 405, 0. A. 


, , Wright 7. Mills (1859), 4 H. & N. 488 ; Thoroughgood’s Case (1598), Noy, 
73 ; Farrer v. Brooks (1674), 1 Mod. Bep. 188 ; see p. 26, post; compare Johnson 
T. Piekaing, [1908] 1 E. B. 1, 0. A. 

(d) Bee pp. 7, 43, anU. • 

(e) That is, only the testator’s (or intestate’s) goods can he seized, not the 
executor’s own. 

(/) That is, that the personal representatiTe has wasted the assets. 

That is, against the personal ropresentative’s own goods; see Bode v. 
Leighton (1700), 2 Salk. 310. 

(A) For a foller treatment of tins subject, see title Exeoutobs Aim AnhiNis- 
TOATOBS. 

(0 33 & 34 Viet. 0. 23, s. 27 i see also tide OBUoirAL Law and PaoCEDuitB, 
V<A IX., p. 429. 

U) Where the property of a oonvlot is vested in an administrator, it is 
possible that a juogment creditor can issue execution by leave under £. S. C., 
Old. 42, r. 28 : see p. 7, ante. 
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Snoci 6 . — ProeeedingB on ligiie of Writs of Execution. 

32. Writs of execution are issued out of the Writ, Appearance, 
and judgment Department of the Central Office, unless the action 
i| proceeding in a District Registry, in which case the writ is 
illned there. Before issue the following conditions must be 
complied with. The judgment or order upon which execution 
is to issue, or an office copy thereof showing the^ date of entry, 
must be produced, and the officer must be satisfied that the 
proper time has elapsed to entitle the judgment creditor to 
execution (k); the judgment creditor or his solicitor' must sign 
and file a pradpe in the prescribed form (1) ; and the order giving 
leave to issue the writ, and an affidavit of service (m) when either 
of these are necessary, and the appropriate form of writ, must be 
produced. 

33. Every writ of execution must bear the date of the day on 
which it is issued, and must be indorsed with the name and place of 
abode or office of business of the solicitor actually suing out the 
same; and when the solicitor actually suing out the writ sues 
out the same as agent for another solicitor, the name and place of 
abode of such other solicitor must also be indorsed on the 
writ ; and in case no solicitor is employed to issue the writ, 
then it must be indorsed with a memorandum expressing that 
the same has been sued out by the plaintiff or defendant in 
person, as the case may be, mentioning the city, town or parish, 
and also the name of the hamlet, street, and number of the 

*hou3e of such plaintifiTa or defendant’s residence, if any such 
there be (n). 

-34. The writ when issued is delivered to the deputy or agent in 
London of the sheriff of the county in which the writ is to be 
executed, or sent to the under-sheriff i^hich in both cases is the 
same as delivering it to the sheriff himself (o)), for execution. If 
the writ is to be executed in a county palatine, it must first be 
delivered to the public officer charged with the execution of writs 
within the county,* who will transmit it to the sheriff with his man- 
date. A receipt for the writ, stating the date of its delivery, must 
be given by the sheriff on request {p). 

fXs) B. 8. 0. Old. 42, r. 11. 

(J) Ibid., r. 12. Khe aolioitor issiuDg the execution ni^d not be the same 
as the solicitor on the record {Tipping v. Johnton (1801), 2 Bos. & P. 3S7). The 
praew must oontafh the title of the action, the reference to the record, 
the date of the judgment and of the order, if any, directing the execution 
to be issued, and the names of the parties or of the firm «gnini4 whose 
goods the execution is to be issued. For the prescribed form, see B. S. 0., 
Appendix G, • 

p. 6, ante. , 

(n) A 8. 0., Otd. 42, r. 13. As to the indorsement and its effect, the 
consequences of indorsing a wrong address, see p. 20, pod. 

(o) Ilwrrie v. Loyd (1839), 6 M. & W. 432 ; Woodland v. Fuller (1840), 11 

Ad. & El, 859. To deliver the writ to the shorifTs officer is irrecrular (Trifninaer 
V. ifeeBS, [1882] W. N. 106, a A.). a \ s 

(j>) 8heiifts Act, 1887 (30 & 61 Yiot. a 66), s. 10 (1). 
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Sbot. 6 . — The Form of Write of Execution.^ 

35- All Merits of execution, except writs of sequestration and 
writs de bonie ecclesicutieis, are directed from the King to the sheriff 
If, however, the sheriff is an interested party, or the office javacajut, 
the writ is directed to the other sheriff if there are two(q), tfra 
otherwise to the coroner or elisors as the sheriff’s deputies (r). The 
sheriff is the proper officer of the court, and, except in the cases 
mentioned above, a writ directed to any other person is bad(s). 


Baox. 6 
ThelFonii 
ofWiltKrt 
Exeootlon, 

Bireotloii 

toaherifl. 


36. Every writ recites the judgment or order under which it Beoiui, ofdei 
is issued, and then commands the sheriff what he is to do, in terms 
varying according to the particular kind o! writ(t); and the 
wording of the command must carefully follow that of the judg- 
ment (a). Except in the case of a writ of sequestration (fc), the 
writ gives an additional command to make a return in the 
words, ^‘and in what manner you shall have executed this Our 
f'Writ make appear to Us in Our said Court immediately after the 
execution thereof, and have you there then this writ.” The writ 
is tested in the name of the Lord Chancellor, or if that office is 
vacant, in the name of the Lord Chief Justice of England (c). 


37. The form of a writ must follow that prescribed by the Form, 
rules of court, with such variations as the circumstances may 
require (d). 


38. Every writ must be dated with the day on which it is issued. Date and 
and must be indorsed with the required pq,rticulars (e). Moreover, V^ticulam. 
a writ for recovery of money must also be indorsed with a 
direction to the sheriff to levy the money sought to be recovered 
under the judgment or order, stating the amount, and also (if 
desired) to levy interest t|j|j^reon at the rate of £4 per cent, per 
annum from the date of the judgment or order ; but where there is 
an agreement between the parties that more than £4 per cent, 
interest shall be secured by the judgment or order, then the writ 
may be indorsed accordingly (/). Every judgment debt carries 


(9) LtUom V. Bickley (1816), 5 M. & S. 144 

(r) See title Gobonbrs, Yoi. YHI., p. 248. 

(s) Grant v. Ba^ge (1802), 3 East, 128; Bowring v. Pritchard (1811), 14 East, 
289 ; see p. 18, pout. 

S For form of eaqb writ see B. S. 0., App. H. « 

) OohhM V. GhWver (1842), 4 Man. & C. 62 ; PhUlipa v. Birch (1842), 2 
Dowl. (n. b.) 97. As to the consequences of irregularity, see p. 28, post 
{h) Soe p. 9, post 
W E. S. 0., Ord. 2, r. 8. 

(^ Ihid,^ Ord. 42, r. 12. For instance, upon the discontinuance of an 
action a writ may be issued for costs, although no order has been made ; and the 
recitals in the writ must accord with the facts (Bolton v. Bolton (1876), 8 Gh. D. 
276). • • 

(e) See p. 16, ante, 

(/) B. S, 0., Ord, 42, r. 16 ; and see Pyman <fc Co, v. Barf, [1884] W. N. 100; 
BoeweB v. Ooako (1887), 57 L. J. (OH.) 101, 0. A. The indoraement is in the 
foi^, << Levy £ and £ ^ for costs of execution etc., also interest on £ 
at £4 per cent, per annum from the day of , 19 , until payment 
besides sheriff's poundage, officer’s fees, and costs of levying, and all legal 

H.I1.— XIV. D 





Siw^*. 


liBsae 
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Jointly. 


$!^^nov. 

interest ib £i per cent, on both debt a,nd costa from ontiy of judg- 
ment unless* otherwise ordered ( p )» until the same w satisfied, and 
such interest can be levied under a writ of execution (ft). _On a 
judgment by consent for payment by instalments, interest is not 
r^verable (>). 

89. Where the judgment or order is against two_ or more 
persons jointly the writ must issue against them jointly, and 
separate writs i^re irregular (ft). 


Sboi. 7. — By whom Writs of Execution are executed. 

40. Although the sheriff, or other ofQcer to whom the writ is 
adiessed, is (with the exceptions mentioned below) responsible for 
its enforcement, it is actually executed by officers called bailiffs, 
whose authority is a warrant addressed to them by name by the 
sheriff or under-sheriff (1). The form of the warrant usually 
follows that of the writ ; but a variance between the writ and the 
warrant is immaterial, since the sheriff, in any proceedings against 
him, would and could only justify under the writ (m). 

The warrant is usually addressed to the “ bound bailiffs," who have 
made a declaration under the Sheriffs Act, 1887 (n), and are bound 
to the sheriff in an obligation with sureties for the due execution of 
their ofQce, and are his regular officers ; but, at the request of the 
judgment creditor, the warrant may be addressed to any other 
person, who will then be called a “ special bailiff,” and for whose 
,acts and defaults the judgment creditor, and not the sheriff, will bo 
liable (o). • 

If the writ is addressed to the coroner, and the warrant addressed 
to ^ the sheriff’s bound bailiff, the latter is the coroner’s officer, 
and not the sheriff’s (p). 

rranehtges 41. If within the territory of the sheriff’s jurisdiction there is 
■md iibertieB. a franchise or liberty, that is, a district within which some person 
or body corporate has a right to the return and execution of writs, 
the warrant is usi^lly issued by the under-sheriff to the bailiff of 
the liberty, who is solely responsible for its due execution (q), and 


expenses.” The blanks must be filled in when the writ is delirered to the 
Bherifi. 

(a) Judementa Act, 1838 (1 & 2 Viet. o. 110), s. 17; R S. 0., Ord. 42, r. 16. 

(A) A htdm ® 

Caudery y. Finnerty (1892), 66 L. T. 684. 

(k) Monevpenny f De Massy (1861), 1 I. Ch. E. 697 ; and see Bayner v. 
t/bwa (1841), 6 Jur, 133. 

For the whole subject of the appointment, juriediotion, rights, and liabilities 
of the sheriff and his officers, see title Sheriffs ato Bailiffs ; and for those 
acting as the AerifPs deputy, see title Oobonkrs 
V ol. Yin., p. 248. , . 

(«i) Boss y. Tomhlinson (1834), 3 Dowl. 49. 
tol 60 & 61 Viet. c. 66, s. 26. 

(o) But the bailiff himself,' whether bound or special, may be peasonally 
lesponabl^for any irregularity (Fukher y. Hinder (1868), 3 H. & N. 767). 

(p) 8as^ntY.C<nmn(im)rl(^:&H.m. ' . 

iq) Sheriffs Act, 1887 (60 & 61 Viet. c. 66), s. 34. 
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3Paiit II. — Mattebs Common to all Modes of Exeodo^on. 

a rstarn of mcmdavi haUivo (r) by the sheriff to the writ is a good 
return.^ But the writ must in all oases be directed tcF the sheriff, 
and is invalid, if directed to the bailiff of the liberty («). 

The execution can be enforced within the liberfy by the officers 
of the sheriff, and it will be good even if the writ have not, a 
non omittag clause (t), but the sheriff will be answerable to the 
owner of the liberty whose rights have been infringed (o), though 
the party suing out the writ will not (i). The bailiff may waive 
bis privilege and act as sheriff’s officer (c). If the writ contain a 
non omittaa clause the sheriff’s officer puts the execution in force (d). 

Sect. 8. — How Writs oj Execution are executed («). 

42. The writ of execution is delivered to the under-sheriff, 
who retains it, and indorses the date on which he receives it (/), 
and issues his warrant to the bailiff, authorising him to enforce the 
execution by the means appropriate to the particular writ («).- The 
writ is the sheriff’s justiflcation for the acts done under it, and he 
is not bound to execute it unless it is in proper form and properly 
indorsed ; but if the writ is regular, he is bound to execute it without 
question, and it gives him an absolute justification for all acts done 
under it (.9), even though the judgment is afterwards set aside (ft). 
He should carry out the lawful directions of the execution creditor, 
and if ha disregards them in executing the writ may become a mere 
trespasser (t). 

43. The judgment creditor, or his solicitor, is liable if the 

writ has been wrongfully issued (k). , * 

Thus, where the writ of execution is set aside as illegally issued (1), 
or is issued and put in force after the debt has been paid, the client 


(r) That is. that the sherifE has deliverod the writ to the bailiH of the franchise 
for execution. For returns to writs, see p. 22, post, 

(«) G'ranf v. Bagge (1802), 3 East, 128; Bowring v. Pritchard (1811), 14 East, 
289. 

(f) A non omitias clause is a direction to the sherifE in the writ ** that you 
omit not by reason of any franchise or liberty.^’ « 

(a) Fitzpatrick v. (1781), cited 3 Term Eep. 740 ; Sparks v. Spink (1817), 
7 Taunt. 311, per Pars, J. 

(5) Carrett v. Smallpage (1808), 9 East, 330. 

(c) Jackson v. Eill (1839), 10 Ad. & El. 477. 

\d) SherifFs Act, 1887 (50 & 51 Viet. c. 55), s. 34 (f). 

(e) For the special methods of enforcing each particular writ, see the section 

devoted to it, post. ^ 

(f) Statute of Frauds (29 Car. 2, o. 3), s. 15. 

fo) Barker v. 8t. Quintin (1844), 12 M. & W. 441 ; and^ see Hunt v. Hooper 
(1844), 12 M. & W. 664; and compare Withers y, Parker (185d), 4 H. & N. 524. 
For the whole subject of the sheriff’s liability in damages for wrongful or 
negligent execution, see title Sheriffs and BAizjffs. 

lA) Butland*s (Countess) Case (1604), 6 Co. Eep. 52 b; Parsons v. Loyd 
(1772), 3 Wile. 341. , 

(i) ives V. Lucas (1823), 1 0. & P. 7. A writ elf exeoutioh cannot be executed 
within a royal palace while inhabited or capable of being immediately inhabited 
by royalty (Winier v. MUes (1809), 10 East, 578; A.-C. v. Dakin (1870), L. E. 

4 H. Ii. 338). The Palace of Westminster is not ^ ^ 

a royal residence (Combe v. De la Bere (1882), 22 i 
(Ai) Barker v. Braham (1773), 2 Wm. Bl. 866. 

(Q Perkins v. Plympton (1831), 5 Moo. & P. 731, 


i, having ceased to be 
il6, 0. A.).* 
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and Bolicftor are liable (m); bnt neither of them is liable if it is 
left to the sheriff to do Arhot is right (n). 

44. The writ is usually indorsed by the person issuing it : — The 
defendant [or, person against whom it is issued] is a [ ] 

and resides at [ 1 in your bailiwick.*’ This indorsement is not 

prescribed by aaj rule, and forms no part of the writ (o). The 
sheriff cannot insist on its being made (o). The judgment creditor’s 
solicitor has an implied authority to make it(p), but not to give any 
other direction to the sheriff as to what goods he is to seize (j). 
The question whether this indorsement amounts to a direction to 
seize any particular goods is in each case one of fact for the jury (r). 
It the indorsement is made and is erroneous, and the sheriff is 
thereby^ misled into seizing goods which are not liable to seizure, 
the solicitor who made the indorsement (s) and his client (t) are 
liable in trespass. But neither the solicitor nor the client are liable 
if the indorsement is correct, so that the sWiff, although he seized 
the wrong goods, was not misled by it (a). The indorsement, 
being no part of the writ, affords no protection to the sheriff. 
If the indorsement be to levy on the goods of A. in the house of 
B., wd the sheriff seizes the goods of B., the judgment creditor is 
not liable to B. (6). Apart from the indorsement, if the judgment 
creditor ratifies the trespass he is liable for it (c) ; but where the 
sheriff seizes the goods of the wrong person without any direction 
from the judgment creditor, a subsequent ratification or approval 
by the latter does not necessarily render him liable for trespass. 
.Contesting an interpleader issue is not a ratification (d). If the 
judgment creditor is present when the bailiff seizes wrong goods 
he, as well as the sheriff, is liable in trover (c). If the judgment 
creditor, although himself innocent of wrong (and therefore not 


(m) Withen v. Ilenly (1618), 3 Bulst. 96; BaUt v. Pilling (1826), 6 B. & 0. 

38 ; jfcrfeer v. St. Qaintin (1844), 12 M. & W. 441 ; ClisxM r. OrateMey, [19101 
2 K. B. 244, 0. A. »» u j 

(n) /one* v. Smith (1867), 16 L. T. 609. 

?• 0. A.; Blackbume r. 

StraWon (18M), 11 L 0. L. E., Appendix, xu. ; compare E. S. 0., Ord. 42, r. 13, 
and Appendix H, No, 1. , , , 

frt ^orri* V. S^g, *«pro, at p. 617 ; Lane v. Sfome (1862), 10 W. E. 665,' 
M Bowlee v. Aeiftir (1846), 8 Q. B. 677 ; Zee y. Rumilly, eupra. If tho 
roUcito e»re ^7 d^te tte ehenfl to seize paxtionlax goods he is liable 
(^o^v.J%**’V(re70),4LE.O.L.404). ** ® 

(<) <«P«» ; Mbrrie v. Ssfterjr, supra. So far as ChOdere y. 

JToMer (1689), 2 ^ A E. 287, is mconsistrat with Jarmain y. Hooper, eupra, it 
IS overruled by Morrie v. Soiberg, eupra, ^ ^ ' 

▼. (Lhapman 

* iZciOT^^v. I^ter$ and Fondg Ltd.^ tupra. 

Vi Chapmaug §upra. 

W V. Tummon (1W3), 6 Man. & Ga 236* 

'A Meuham y. Ednm^ ^799), 1 Bos. ft P. 369; Meredith y. Fkmmm 


(1831), 8 0. ft P.99. 
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liable in .trover), receives the proceeds of a wrongful sale, he is 
directly liable to account therefor to the person injured (/), and is 
also liable to the sheriff if the latter has had to pay damages (g). 
Further, if the sheriff is misled by the indorsement, and damages 
for a consequent trespass are recovered against him, he can maintain 
an action for an indemnity against the judgment creditor (h). 

45. The sheriff’s duties under the writ are threefold: (l)to the 
judgment creditor, to obey the writ and any lawful instructions that 
have been given him ; (2) to the judgment debtor, not to do any 
act not authorised by the writ (i) ; and (8) to the court, to make a 
return to the writ, if required so to do (k). 

As to his duty to the judgment creditor, he must carry out the 
execution as soon as opportunity arises (Z), and must in the case 
of a writ of fieii facias levy the whole debt if the goods are 
BuflScient (m). He is bound to disregard a fraudulent or merely 
colourable transfer of property made to prevent execution (ti), but 
is not bound to seize property already in custodia legisip). Ho 
must hand the proceeds of the execution to the judgment creditor, 
and if he does not do so he or his executors may be sued for money 
had and received (p), or a peremptory order for payment may be 
made against him by the court {q). He must keep the goods safely, 
and not allow them to be seized by a wrongdoer (r), but if they are 
seized by a mob, without negligence on his part, he is not liable (s). 


(/) ltiA8h V. Baker (1734), Buller, Nisi Prius, 40 ; Whitmore v. Oreme (1844), 
13 M. & W. 104, per Pollock, O.B., at p. 111. 

(^) Standiah y. Bose (1849), 3 Ezch. 527. • 

\h) Hvmphrya y. Pratt (1831), 5 Bli. (n. s.) 154, IE. L. ; and see Sheffield Cor^ 
poration y. Barclay, [1905] A. U. 392. 

(0 As to this, see p. 28, post ; and title Sheriffs and Bailiffs. 

(A;} As to this, see p. 22, post; and title Sheriffs and Bailiffs. 

u) Dennis v. Whetliam (1874), L. E. 9 Q. B. 345; and see Brovm v. Jarvis 
(1836), 1 M. & W. 704. 

(m) See Slade y. Hawley (1845), 13 M. & W. 757. 

(«) Bristol {Earl) y. Wilsmore (1823), 2 Dow. & By. (k. b.) 755; Warmoll v. 
Young (1826), 8 Dow. & By. (k. b.) 442 ; WiUies y. Farley (1828), 3 0. & P. 
395; Scarfs Y. Hallifax (1840), 7 M. & W. 288; Imray^v. Magnay (1843), 11 
M. & W. 267. And a sale alleged to be fraudulent under stai (1571) 13 
Eliz. 0. 5 may be challenged under an execution {Wood y. Diode (1845), 7 Q. B. 
892 ; Hale v. Saloon. Omnibus Co, (1859), 4 Drew. 492). The question whether 
a dealing with the goods was fraudulent is, in on action brought against the 
sheriff, one for ^e fury {Tower Finance and Furnishing Co, y. Brown (1890), 6 
T. L. R. 692). See also title Fraudulent and Voidable Conveyances. 

(o) For example, in the possession of a receiver appointed by the court, e,g,^ 
the Court of Lunacy {Re Winkle, [1894] 2 Ch. 519, C. A.) ; but the receiver 
must actually have oeen appointed {De/ries v. Creed (1865), 12 L. T. 262 ; see 
Levasseur v. Mason and Barry, Ltd, (1891), 60 L. J, (Q. B.) 659, 0. A.). The 
sheriff will be liable for contempt if he does seize in such circumstances {Lane 
V. Steme (1862), 10 W. B. 555). The execution creditor should bo served with 
the notice of motion to attach {Russ^^, East Anglian Rail, Co, (1850), 14 Jur. 
967). 

(p) Perkinson y. GR/ord (1639), Cro. Car. 539. • The action lies immediately the 
money is receiyed (Morland y. Pellatt (1828), 8 B. & C. 722). 

(j) BoUen y. Tomlinson (1847), 16 L. J. (o. P.) 138. 

hr) Keene y. Dilke (1846), 4 Exch. 388. 

JilS) WiUie^ Wir^ <6 Co. y. Combe (1884), Cab. A EL 353. 


Soot. 8. 
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Shot. 9 . — Remediet for Interference with the Sheri^. 

46. If the sheriff is resisted in the execution of a writ, he 
may arrest the resistors and commit them to prison, and every 
such resister is guilty of a misdemeanour (f). 

It is a contempt of court either to interfere with the sheriff’s 
officer while he is executing the writ, or to take goods out of his 
custody, or to rescue a prisoner from him (u). _ 

When goods have been actually seized, the sheriff has a special 
property in them, and can maintain an action of trover against any 
person who removes them (v). 


Shot. 10. — The Return to Writs of Execution. 

47. Most writs of execution contain a direction to the sheriff, 
after he has executed the writ, to inform the court of what has 
been done under it. This information is given by a document in 
writing called the “ return,” which is signed by the sheriff or under- 
sheriff and (except in the case of the return mandavi ballivo (w) ) is 
indorsed on the writ, or attached to it ; and it is the duty of the 
sheriff, if required by notice to make a return (x), to file the writ 
and return in the Central Office (a). In practice, the documents 
are often handed to the judgment creditor’s solicitor for filing, but 
this course is irregular (b). 

By the strict terms of the direction, the return ought not to be 
made until the writ has been completely executed, but as a matter 
of fact a return of partial execution is commonly made, and such a 
Return is no bar to a subefiquent complete execution under the same 
writ(c). The return is not necessary to the validity of the execu- 
tion, and therefore, where a receiving order is made against the 
judgment debtor after seizure and before the return, the execution 
is good against the receiver (d), 

48. The return must answer the command of the writ in such 
a manner as, if true, would afford an answer to any action founded 
upon it (e), but a reasonable degree of certainty is all that is neces- 
sary (/). If the ifiturn does not answer the command, or is bad 


{t) Sheriffs Act, 1887 (60 & 61 Yict. c. 66), s. 8 (2). His statutory duty is 
to raise the poue eonUtatm, and do execution in person (ibid.), Por the sheriff’s 
remedies, see also title Sheriffs and Baiufps. 

(u) See title Contempt of Court, Attaoituent and .Committal, Vol. VTJ„ 
p. 290, and authoritiss there cited. 

(e) Wilhrahnm v. Svow (1670), 2 Wms. Saund. 47 a; Clerk y. Withers (1704), 
6 Mod. Rop. 290; Me Davies, Ex parts Williams (1872), 7 Ch. App. s' ' 
Mellisu, L.J., at p. 317. 


114, per 


. . See p. 19, ante, and p. 23, post. 

(«1 E. S. 0. Ord. 62, r. 11. 

(a) The return may be amended even after it is filed (B. y. Monmouth (Sheriff) 
(1814), 1 Marsh. 344). 

(b) ffohns y. Pink, [1900] 1 C3i. 296. 

(e) Lewis y. Holmes (1847), 10 Q. B. 896 ; Jordan v. Binekes (1849), 13 Q. B. 
767. 

(d) Re Hobson (18S6), 33 Oh. D. 493 ; and see Fvdwooffs Case (1691). 4 
Co. Rep. 64»b, 67 a ; and HoffsOase (1600), 6 Co. Rep, 89 a. 

(e) Levi y, Abbott (1849), 4 ^oh. 688, per PabXx, B., at p. . 

If) Itepnolds y, Barfora (1844), 2 Dow. & L. 827. 


. 689. 
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on thp fflipe of it, it may be set aside on summons (j/), or lihe court 
may direct it to be quashed or amended Qi). If the return is false, 
the person injured by it has an action for misfeasance against the 
sheriff, even without proof of malice (t), provided he can shew actual 
damage (j). The return is i^imd facie evidence of the facts stated 
in it, as between the parties (fc) ; and its truth cannot as a rule be 
investigated upon affidavit, the only remedy being by action (i). 

49, Where a writ not containing a non omittas clause (m) has to 
be executed in a liberty, and the sheriff has delivered it to the haib’ff 
of the liberty, the sheriff simply returns mandavi ballivo (re), and 
the real return is made by the bailiff direct (o), but if the bailiff does 
not make-a return, the sheriff will be ordered to execute the writ (p). 

60. In actual practice, except in the case of writs of elegit(q), 
in the great majority of cases no formal return to the writ is ever 
made ; but such a return is sometimes necessary in order to found 
proceedings against the sheriff (r). 

61. If a return is required, the sheriff must be formally called 
upon by notice to make it ; and if he does not comply, proceedings 
may be taken for his committal (s). Such proceedings are by 
motion on notice (t). Proceedings to compel a return may be 
taken by the judgment debtor, as well as the jirdgment creditor («). 

An order will be refused where the judgment creditor acts as his 
own bailiff, or appoints a special bailiff, or accepts satisfaction (a), 
or is guilty of negligence in consequence of which the writ has 
not been executed (b). If the writ is lost the sheriff will not be 




• 

{g) E. S. 0., Ord. 70, r. 1 ; and see p. 30, poet. The application must be 
made within a reasonablo timo (ibid.t r. 2). 

{h) Cavenagh v. Collett (1821), 4 B, & Aid. 279; Baker v. Davenport (1826), 8 
Dow. & By. (K. 35.) 606 ; and see p. 26, post, 

(0 Brasyer v. Maclean (1876), L. B. 6 0. P. 398, and cases there cited; and 
see title Sheriffs aed Bailiffs. 

(;) Wylw V. Diver (1843), 4 Q. B. 553 ; Stirmon v. Famham (1872), L. R, 
7 Q. B. i75 ; Dennis v. Whetham (1874), L. E. 9 Q. B. 346, 347. 

(k) Gyfford v. Woodgate (1809), 11 East, 297; Avril v, Warwick {Sheriff) 
(1834), 3 Nev. & M. (k. b.) 871 ; Stubbs v. Laimon (1836), 2 Chile, 122 ; and 
see Braayer v. Maclean^ supra, 

(Q QoubeA V. De Crouy (1833), 1 Or. & M. 772. 

(m) See note (i), p. 19, avde, 

(w) See note (r), p. 19, arde, 

(o) Sheriffs Act, 1887 (50 & 51 Viet. c. 65), s. 34; and see Platel v. Dowss 
(1838), 4 Bing. (N. c.) 204. 

(p) Sheriffs Act, 1887 (50 & 51 Viet. o. 55), s. 34 (f). t 
{q) See p. 65, post, 

(r) Skeather v. Holt (1722), 1 Stra. 531 ; Shaw v. Kirby \1888), 52 J. P. 182; 
and see title Sheriffs and Bailiffs. 


{s) B. S. 0., Ord. 52, r. 11. ^ 

(fl R. S, 0., Ord. 44, r. 2 ; Jupp v. Cooper (1879), 5 0. P. D. 26. For the 
procedure, see title Contempt of Court, ArrAonMBNT and Committal, 
Vol. VII., pp. 309 et seq, , • 

{^) Edmunds v. WaUm (1816) J Taunt. 6 ; France j, Clarkson U834), 2 Dowl. 
632; IRK0m«v. ffe» (1843), 2 DowL (n. s.) 904 ; Btehardtony. Trundle (1860), 

(17^3), 6 Tom Eep. 470; ffqneorth r. Sandenon (1831), 8 
Bing. 19 ; Hedges v. Jordan (1836), 6 Dowl. 6. * 

(Q Hart V. iVeatherley (1831!^), 4 Dowl. 171. 
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Exxoution. 


8mt. to. 
Tha Batnm 
to Writs of 
Ezscotlon. 


Expixation 
lot uisrilFs 
office. 


Renewal 
of writ. 


compelled to return it» but he must state what he has done under 
it (c)« If the*6heriff does not make a return, it is no excuse that the 
writ, though regular on its face, was invalid (d), or that a second 
writ delivered to him may operate as a supersedeas of the first (e) ; 
but pending an interpleader he is not bound to make a 
return (/). 

If the sheriffs year of office has expired, he may nevertheless be 
called upon to make a return if he has failed to transfer the writ 
for execution to the new sheriff; but not after the expiration of six 
lunar {g) months from the date at which he has ceased to hold his 
office (/i). The new sheriff cannot be called upon to make the 
return it the execution has not been transferred (i). 


Sbot. 11 . — Renewal of Writs of Execution^ 

52. A writ of execution if unexecuted wholly or in part 
remains in force for one year only from its issue, unless it is 
renewed ; but such writ may at any time before its expiration, by 
leave of the court or a judge, be renewed by the party issuing it for 
one year from the date of such renewal, and so on from time to 
time during the continuance of the renewed writ, either by being 
marked with a seal of the court bearing the date of the day, month, 
and year of such renewal, or by such party giving a written notice 
of renewal to the sheriff signed by the party or his solicitor and 
bearing the like seal of the court; and a writ of execution so 
renewed has effect and is entitled to priority according to the time 
pf the original delivery thereof (j). 

The production of a writ of execution, or of the notice renewing 
the same, purporting to be marked with the seal of the court 
shg^wing the same to have been renewed is sufficient evidence of its 


(c) B, V. Kent {Sheriff) fl814\ 1 Marsli. 289. 

{a) Jones y. WilliamB (l841}, 8 M. & W. 349. Nor was it an excuse that 
under the old practice the money in his hands was stopped by an injunction 
of the Court of Chancery {Wilson y. Aldridge (1724), 8 Mod. £ep. 315). 

(e) &miih y. Johnsonf{\SZS)^ 2 Cr. M. & B. 350. It is appai*ently no excuse 
to the sheriff for not returning that a wiit of extent has been issued by the 
Crown (B. y. Devon {SlwHff) (1819), 1 Chit. 643). 

(/) AnM y. Baddeley (1877), 3 fix. D. 49, 0. A. ; B, y. Hert/ordahire (BJieriff) 
(1836), 6 Dowl. 144. ^d after an interpleader order was discharged he was 
ulow^ a reasonable time to make his return, eyen though the writs were 
returnable on a day certain {iMd,), 

(p) B. y. Adderley (VISO), 2 Dow. ( k . b .) 463. 

(A) Yrcdh V. Hophns (1835), 2 Ur. M. & E. 250 ; Wallwr y. Davia (1858), 3 
H. & N. 374 ; B. y. Qomwdll {Late Sheriff) (1839), 7 Dowl. 600; Sheriffs Act, 
1887 (50 & 51 Viet. c. 55), s. 28 (3). 
ft) Hohnes y. Elnitta (1842), 6 Jur. 994. 

(j) B. S. C., OrdL 42, r. 20. The apjdication for a renewal is made eaa parte, 
and supported by an affidayit of the ciroum^nces. Unless it is adyisaMe to 
preserye the priority of the writ according to its date this rule is not in praofioe 
acted dpon, but a new writ is^issued upon the certifl<»te of a solicitor that 
nothing has been levied under the first writ. If the writ has been executed in 
part, a return of it should be obtained and a new writ issued for the amodnt 
unleyied. If the return cannot be obtained by reason of the sheriff lei^d 
haying been out of office for six months, the new writ will be issued on the 
certificate of a solicitor. If th7 first writ has issued out of a District Begistfy 
the application is made there (B. S. 0., Ord. 35, r. 6). 
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having been m renewed (A). During the year of its cnrrenoy the Bxot. ii. 
writ remains in force until it is completely executed (f). Bmewal 

Sect. 12. — Several or Successive Writs. ueotttton. 

53. As a rule a judgment creditor cannot split up his judgment Sncc^^ 
and issue separate writs for separate parts of it (m). If, however, 

the judgment or order is for the recovery or payment of money, 

and at the same time for the recovery of property other than * 

money, the appropriate writs for the enforcement of the two 

parts of the judgment or order may issue simultaneously or 

successively ; and if it is for the recovery or payment of money 

and costs two separate writs may issue, but the second may only 

be for costs, and must be issued within eight days after the first (n). 

If the judgment or order is for the payment of money or costa, any 
number of writs of fieri facias, or elegU, addressed to the sheriffs of 
the different counties or places in which the judgment debtor’s 
assets are may be issued simultaneously (o), and a writ of fieri 
facias and a writ of elegit may be simultaneously issued in the same 
county. A writ issued in a county other than that in which the 
venue of the action is laid is called a testatum writ, and formerly it 
was necessary to issue an original writ in the county of the venue in 
order to justify the others (p), but the omission of the testatum clause 
from the prescribed form of writ has made this practice obsolete. 

54. If the judgment creditor has issued more than one writ in lasneoftwo 
the same county he may use which he pleases, but if a seizure be or more wriu 
made under one, a seizure cannot be made under the others without 
obtaining a return of the first (j). If,*however, the goods seized 

under the first writ are not the goods of the jud^ent debtor, a 
seizure may take place under the second writ without a return 
to the first (r), the test being whether anything has been done 
under the first writ which renders its existence necessary for the 
justification of the sheriff (a). 

Where two of more writs of the same kind have been 
simultaneously issued in different counties, they may all be 
executed, but care must be taken that too much* is not levied (6). 

55. Where a writ of execution has been issued and returned AJUu writ, 
and the judgment or order is still unsatisfied, another of the same 

kind may be issued into the same county. This is called an alias 


(k) B. S. 0., Old. 42, r. 21. 

(Q Jordan v. Bineket (1849), 13 Q. B. 767. 

(m) Farrier v. Baker, [1910] 2 K. B. 636, 642. 

.M ^ J- VJ. 


For this reason assignees of 


part of a jtldgment debt cannot issue execution {iUd,), • 

(n) B. S. (5., Ord. 42, r. 18. ^ ^ a 

to) 1 bid., r. 17 ; and see Lee v. Dangar, Grant & Co., [1892] 2 Q. B. 337, 0. A. 

See, for instance, Brand v. Meare y.789), 3 Term Bep. 388 ; and 
Comperthwaite v. Owen (1790), 3 Terze Bep. 667. 

(o) MUUt V. Famdl (1816), 6 Taunt. 370; HodgMnaon^e Whalley (\m), 

2 Or. & J. 86; Chapman v. Bowlby (1841),* 8 M. & W. 249; Andrews y. 
Sawndetem (1867), 1 H. & N. 726 ; Be Ford, Ex parte Ford (1886), 18 Q. B. D. 
369 ; ito A Ex parte Bnnith, [1902] 2 B. 260, 0. A. 

fr) Me A Debtor, Exports Smith, supra. ^ « a 

4 (a) Andrews y. Saundereon, supra, per POLZiOOK O.B., approved in as A 

Bebhr, ^ parte Smith, .suprUg at pp. 267, 268. 

(6) Lee y. Dangar, Grant db Co., supra. 
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writ, and aftisr it has been returned another can be issued cllled a 
pluriet writ(c). 

Sbox. 18 . — Priorify of Writ$. 

56- If sevetal writs of the same description are delivered to 
the sherifT by different judgment creditors for execution against the 
same judgment debtor, he must execute them in order, according 
to the day and hour at which each was delivered to him (d) ; but a 
renewed writ ranks according to the time of the delivery of the 
original («). Delivery to the sheriff’s deputy in London is equiva- 
lent to delivery to the sheriff himself (/). If the first judgment 
creditor orders the sheriff to suspend execution, he will lose his 
priority if another trrit is delivered during the suspension (ji). 

If several writs are handed to the sheriff at the same moment by 
one solicitor acting for several judgment creditors, there is no 
priority ; the sheriff must execute them simultaneously, and make 
a return to that effect, and he cannot call upon the solicitor to say 
which is to be executed first (h). 

57. If the sheriff executes a writ which ought to have been 
postponed to another, and the goods are actually sold, the 
purchaser gets a good title, and the money must be handed to the 
creditor whose writ was executed (t), unless he had notice of 
the prior writ (A;); but the creditor whose writ was entitled to 
priority has an action against the sheriff (Z). 

, 58. If several writs have to be executed against the same judg- 
ment debtor, the sheriff need not make separate seizures, but one 
seizure enures for the benefit of all in order of priority (m). 

Shot. 14. — Amendment of Writ(n), 

59. If there is a defect or error in any writ, indorsement, or 
return, the court may allow it to be amended upon such terms as 
may be just (o) ; and, as a general rule, an amendment should be 
allowed, if it can b^ made without injustice (p). 

(e) writs only differ from &e ordinary writ in a reoital as before we 
have commanded you ” or “ as often we hare commanded you.” 

(d) Sale of Goods Act, 1893 (06 & 07 Yiot. o. 71), s. 26 (1), re enacting the 
Statute of frauds (29 Car. 2, o. 3), s. 10 ; and see Hutchinton v. JohnaUm (1787), 
1 Term Bep. 729 ; Hunt y. Hooper (1814), 12 M. & W. 664 ; 'Ouett v. Oowhridgt 
BaU. Co. (1868), L. B. 6 Eq. 619. 

(e) B. S. C,^ Otd. ti, r. 20. 

(/) WooSlandY. Fuller (1840), 11 Ad. & H. 809, per PATiBSOir, if., at p. 867. 

g) Hurd v. Hooper^ iuprae 

Auhumth V. Uxbridge (Earl) (1842), 12 L. J. (q. b.) 39. 

(i) Sfmllcomb v. Buckingham (1697), 6 Mod, Bep. 370; Byloi ▼. Pe(^tiam 
(1778), cited 1 Term Bep. 731, n. ; Fa^^e Drewe (1804}, 4 Baet, 523. 

E Hutchineorl v. tfokneton, s\fpra. . • 

SrhaUcomh v. Buckingham^ fifpra; Fdyne y. Drewe^ supra* 

) Jones V. Atherton (1816), 7 Tauiit. 66; Be Henderson, Ex pdrte Shdie, 
[1884] W. N. 60. 0. A. } Be HilU indid Bumtf Co. (No. i), [1897] W. Ni 26. 
(n) See also p. 30, post* 
lo) B. S. 0., Ord. 28, r. l2;-Ord. 70, r. 1. 

(p) For the general prtnciplea Upon ^hich aniehdineBta of ptooeedinM hire 
allowed, see title PniioTiOB and FBOcaiDDBB. 
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Leave will be given to aij!ian4 the writ even after levy where it Bbot. m. 
has been issued for too small or too large a sum (j), afso where the Amendment 
date in the writ does not correspond with the date of the judg- of Wilt * 
ment (r).^ The indorsement will be amended when the wrong 
amount is inserted (s), or interest is omitted either on judgment 
debt or costs (a). 


Bbot. 16. — Stay of Execution. » 

60 . Where a judgment or order is for the payment of a sum stajof 
of money or costs, the court may stay execution until such time as eiecntioo. 
it thinks fit (b) ; and it has an inherent jurisdiction over all 
judgments^ or orders which it has made, under which it can stay 
execution in all cases (c). A stay may be granted even upon facts 
which have arisen too late to be pleaded in the action (d). 

The application for a sta^ should, if possible, be made at the 
hearing, but there is jurisdiction to grant it afterwards (b). It must be 
made to the court or division which made the judgment or order (e). 

When a stay is sought pending an appeal, the application must be 
made to the court of first instance, and, if it is refused, a further 
application may be made to the Court of Appeal (/) ; but if the 
action has been dismissed, the court of first instance has no juris- 
diction to stay execution (except for costs (g ) ), and the application 
must be made to the Court of Appeal direct (h). An appeal does not 
operate as a stay unless the court of first instance, or the Court of 
Appeal, so directs (t). As a rule, a stay of execution as to costs pend- 
ing an appeal is only granted upon the terms that the respondent’ev 
solicitor undertakes to repay the costs piid to him in the event of 
the appeal being successful, but this practice is not invariable {k). 

The court has an absolute and unfettered discretion as to the 
granting or refusing a stay, and as to the terms upon which it 
will grant it (i), and will as a rule only grant it if th^e are special 


(g) Laroche v. Waehrough (1788), 2 Term Kep. 737 ; Hunt v. Patmore (1833), 
2 Dowl. 414, where the application was for a now writ (this is not now the 
practice); Amell v. (1833), 1 Cr. M. & R. 831. 

(r) Be Cobbett (1861), 10 W. R. 40. 

(*) Evans y. Manero (1841), 7 M. & W. 463. 

Ta) Be London Wharjing and Warehousing Co, (1886), 64 L. J. (cn.) 1137. 

16 ) R. S. a, Ord. 42, r. 17. _ _ 

c) PoUni y. Cray, Siurla y. Freccia (1879), 12 Oh. D. 438, 0. A, 

(d) R. 8. 0., Ord. 42, r. 27. . 

‘ ITrMAt y. Bedgrave (1879), 11 Oh. D. 24. When made after the hearing 


I on Bummoiu before a master m the Ifing’s Bhnch Division, or on 

summons or motion in the Chancery Division. 

(/) R. 8. 0., Qrd. 68, r. 17. 


0th y. (1881), 18 Ob. IX 39L 


WBton v. dkureh (1879), 11 Ch#D. 676, 0. A. 
li)' R. 8. 0., Ord. 68, r. 16. . . j 

(4 A.-ff. y. Eynerton (1889), 24 Q. B. D. 66, 0. A, ; see dw ^r<xn« v. 
Banque Franco-Egypiienne (1878), 8 0. P. D. 202, 0. A, ; Mem n. NickaUs (18 <3), 
8 Oh. App. 205 ; Cooper y. (koper (1876), 2 Oh- P. 49^ 0. A. ; Morgan r.JHoiA 
(1878), 4 Oh. D, 862, 888, 0. A. ; Brewer r. Yfrkf. Jotie v, ,P8«3), ^ 
ffli. D. 669, 0. A. ; Be Faleonar^e Trusts, Bradford y. Toung (1884j> » 
Oh. P. 18. 

(i) .4.-0^. Y. EmKTBon^ suprao 
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circamstano^y which must be deposed to on affidavit unless the 
application is made at the hearing (m). 

61 . lilTft ftntion may he stayed in some circnmstances mthoat ap 
drder to stay having been made(n). When one writ of fieri faeiae 
has been executed by seizure, another between the same parties 
cannot be issued regularly until the return of the first (o), and an 
order for an interpleader issue has also the effect of a stay (p). 
When a garnishee order absolute has been made against a judg- 
ment debW attaching the judgment debt, it operates as a stay of 
execution as against the judgment creditor (q). 

Where a creditor who has obtained a judgment in the High 
Court takes an order for payment by instalments in the county 
court, he cannot afterwards issue execution in the High Court (r). 

Sect. 16. — Wrongful and Irregular ExecuUon. 

62 . An execution is wrongful where it is neither authorised 
nor justified by the writ of execution or by the judgment under 
which it is issued ; or where the writ is issued maliciously and 
without reasonable or probable cause (a) ; or where unfair means, 
such as the procuring of a search warrant, are used to enable the 
bailiff to enter into the premises of the execution debtor (b). Thus, 
where a plaintiff maliciously and without reasonable or probable 


(m) Barker v. Lavery (188d), 14 Q. B, D. 769, 0. A. ; The Annot Lyle (1886), 
€1 P. D. 114, 0. A ; see, however, McCarthy v. Cork Steam Packet Co, (1886), 
16 L. It* Ir. 194. The applicaflon should be made promptly {^wk v. Southern 
Counties Deposit Bank (1889), 42 Oh. D. 471, 0. A. ; Automatic Weighing Machine 
Co. V. Combined Weighing and Advertising Machine Co.y ri889] W. N. 180, 0. A). 
Ex&mples'of special circumstances are: that an appeal would be nugatory if 
stay was refused, by reason of the poverty of the respondent ( Wilson v. Churchy 
(1879), 11 Oh. D. 676, 0. A.) ; two years’ absence from England without address 
of a party to w&om money in cou^ was ordered to be paid out {Ue Falconar^s 
TruatSt Bradford v. Youny (1884), 28 Oh. D. 18, 0. A) ; that an administration 
order has been made against the estate of a debtor dead since judgment and 
before execution issued {Rankenr, Harwood (1846), 10 Jur. 794). An allegation 
on an appeal that thei% has been misdirection at the trial is not sufficient (ATon/f 
T. Bartram, [16911 1 Q. B. 846, 0. A.) ; nor is the fact that the respondents to 
an apmal are a Scotch company (Be Queensland Mercantile Agency Co. (1891), 
61 L. <r. (OH.) 48) ; nor that the party wishes to consider the advisabilij^ of 
appealing (lre66erv.£<mdon, Brightont and South Coast Bail, Co, (1881), 16 L. J. 
(Q. B.) 164, 0. A); nor that me witnesses have been indicts for perjury 
(Warwick v. Bruce (1816), 4 M. & 8. 140). 

(n) As to the effecf of a receiving order in bankruptcy, see title BAi^EiiiTPTcnr 
iUn> Insolvibkoy, ^1, H., p. 271 ; and of a winding-up order against a 
company, title Companies, Yol. Y., pp. 634 et seg,, 638, oBd, 

(o) Miller y. Pamdl (1816), 6 Taunt. 370 ; Chapmom v. ,Bowlby (1841)^ 8 

M. & W. 249; Be A Debtor, Ess parte Smith, [19021 2 B. 260, 0. A. 

(p) Angdl y. Baddeley (1877), 3 Ex. D. 49, C. A ; Ea Ford, Eos parte Ford 
(188(3), 18 Q* B. D. 369 ; see Be Follows, Ex parte Follows, ^69b^ 2Q,B, 621* 

(q) Be Cannon, Ex parte U888)| 20 B. D, 690, 0, A, An order nisi 
IB not a stay (Be H. B., [1904] 1 ±L B. 94, 0. A). 

(r) Jones y. Jenner (1866), 26 L. J* (EX.) 319, per Pollook, O.B. ; Montgomery 
k Co. y* De Buhnes, [1898] 2 Q. B. 420, 0. A. 

(a) Cash p. WeBs (1830). 1 B. ^ Ad* 376; Pinches y* Harvey (1841), 1 Q. B. 
868 ; CHttett v. Aston (1842), 12rTi* J. (q* b.) 6 ; Parry y* (Heat Ship Co, (16(38), 
4 B. db S* 666 ; BariUtt y. Siinton (1866), L. B. 1 0. P. 483* 

(J) Anon, (1768), 2 Keny. 372. 



Fabt 1L— Matibrs Common to au. Modes or Exeouijon. 

caoee indorses on the writ a larger amoant than is due(c) ; or 
maliciously issues a second writ of fieri fousiat whillt the sheriff 
reta^ unsold in his hands goods seized under the first (d); or 
maliciously and without reasonable or probable cause issues a writ 
of extent (e), the executions are wrongful, and on proof of malice 
the person at whose instance they are levied will be liable in 
damages in an action on the case (/). Also on proof of malice an 
execution will be treated as wrongful where the execution creditor 
after he has become bound by composition proceedings (p), or a 
scheme of arrangement under the Bankruptcy Acts (h) neglects to 
withdraw the sheriff, or where he levies for a debt provable in bank- 
ruptcy on the goods of a bankrupt who has obtained his discharge (t). 
So, too, an execution is wrongful where the indorsement on a writ 
directs the sheriff to levy at a wrong address or on the goods of a 
person other than the execution debtor (j) ; or where the goods 
are seized under a writ of fieri facias issued after payment of the 
whole of the judgment debt (k ) ; and in such case an action for 
trespass lies at the instance of the person aggrieved without proof 
of malice (1): for where a judgment debt has been paid, the 
judgment is no longer of any force or effect whatsoever, and an 
execution issued under it is void ab initio. Executions are wrongful 
also when levied after a stay has been ordered by the court or a 
judge (m), or agreed upon between the parties (n); or where the 
warrant issued by the sheriff to the person issuing the writ or his 
attorney is wilfully altered and a wrongful use made thereof (o ) ; 


(c) Qilding v. Eyre (1861), 10 0. B. (h. S.) 604 ; Wot^ley v. Morgan (1887), 4 
T. L. B. 211 ; Wentworth v. BvMtn (1829), 9 B. & 0. 840; De Medina v. Qrove 
(1846), 10 ^ B. 152 ; ChurehiU v. Siggere (1854), 3 B. & B. 929 ; MtUin v. Fedley 
(1879), 68 L. T. Jo. 134. If the judgment is for the amoant indorsed, no action 
will he until it is sot aside {Huffer v. AUm (1866), L. B. 2 Exch. 15). 

(d) WaUrer v. Freeman (1617), Hob. 205 ; explained in Wren y. Weild (1869), 
L. B. 4 ^ B. 730, 736 ; Holmee v. Newlande (1843), 13 L. J. (o. B.) 82. 

(e) Oraia v. HoeeU (1843), 4 a B. 481. 

(/) It, however, the executions strictly follow the judgment they will be 
allowed’to stand, but the injured party will have his action on the case against 
the judgment creditor for the special damage caused. , 

(c) FhiUipe v. Oenered Omnibue Co. (1880), 50 L. J. (q. b.) 113. 

(a) Seaton v. Deerhwrst (£ord), [1895] 1 Q. B. 853, 0. A. 

i«) Davie v. Shaphy (1830), 1 B. & Ad. 54. 

( ilfom* v. Salberg (1889), 22 Q. B. D. 614, 0. A. ; Jdrmain v. Hooper (1843), 
7 Scott (n. B.), 663 ; see also Smith v. Oritchfield (1885), 14 Q. B. D. 878, 0. A. ; 
De OoppeU v. Barnett (1901), 17 T. L. B. 273, 0. A., aiSiard v. Haneon (1882), 
21 Oh. D. 69, 0. A. ; and Sedherg v. Morris (1887), 4 T. 1^. B. 47. 

(%) Clieeold v. Oraichley, [1910] 2 H. B. 244, 0. A. 

(Q Ibi^ It is imporwt to notice the distinotaon between an action for 
trespass, such as CUeeoid v. Oratehley, supra, and an action on the case, such as 
Seheibel v. Fairhain (1799), 1 Bos. & P. 388 (no action on the case without proof of 
malioe where the execution creditor, before payment, sued out a writ of emfiae, 
and failed to countermand it before payment) ; and Oibeon v, Ohatere (1800), 
2 Bos. & P. 120 (writ of cdiat capiat sued out after debt paid). See also De Medina 
V. drove, supra, where an action against the execution creditor and Mt solicitor 
for levying for the whole amount, after part payment to the knowledge of both, 
failed for want of proof of malice and the want of reasonable and probable cause# 

E Winter v. LigMbound (1720), 1 Stra. 301 ; and see p. 27, ante. 

Veed v.ram«r(1669). 1 Mod. Eep. 20; ^ T.rsni(1880), I'B. & Ad. 876; 
T. Beeiton (1860), 29 L. J. Qpc.) 121 ; Outiy*s Axohitold, 14th ed., p. 789 
(o) Beds V. OaeUeman (1746), 1 wm. BL 2. 
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or whero {he writ is executed on a Sunday (p), ov after notice from 
the execution creditor not to proceed and to wiid^draw from 
poBsesBion of the goodB ts^en under it (g) ; or where isBued against 
the goods of any ambasaador or other public minister of ray foreign 
Prince or State, authorised and received as such by His Majesty, 
his heirs or successors, or the domestic servrat of any such 
ambassador or other public minister, for which the execution 
creditor renders himself liable to statutory penalties (r). 

63. Wrongful executions are, however, not necessarily all 
void ab initio ; thus, where a sheriff does what he has no authority 
to do, e.g., breaks into an execution debtor’s premises, be will be 
liable for the trespass, but the execution remains good (s). And an 
execution issued for the amount of the judgment, although that 
amount be more than is actually due at the time, is not wrongful so 
long as the judgment stands, and unless the judgment is first set 
aside no action will lie for issuing execution for that amount, even 
though it be alleged that the judgment was signed and the execution 
issuM maliciously and without reasonable and probable cause (a). 

64. An execution is irregular where any of the requirements 
of the rules of court, or of the practice for the time being, have not 
been complied with, and the proceedings will be set aside or 
amended or otherwise dealt with in such manner and upon such 
terms as the court shall think fit (6). 

If the writ of execution be irregular or ought not to have 
issued (c), the master in chambers will, in general, set it aside, and, 
if goods or money have Ijeen levied under it, order them to be 
restored, or if the party be in custody under it, order him to be 
discharged (d).^ And where an execution has been irregularly 
executed, he will, as a rule, order such restoration or discharge (e). 

Where an execution is set aside for mere irregularity, in the 
absence of malice or bad faith, or actual damage, the court will 
generally make it a term of the order that no action shall be 
brought at the instance of the person aggrieved. 


(p) Sunday ObBeryailb® Act, 1677 (29 Car. 2, c. 7), a. 6. 

(}) IFottw V. Hunter (im), 2 0. B. 324. But the sheriff will not be liable 
•w n “ ““ offlcere done after he has countomanded the execution of the 
wnt {Brown v. (kmlm (1844), 2 Dow. & L. 332). 

(r) Diplomatic PriTdegee Act, 1708 (7 Ann. o. 12), b. 4 
(«) ^oy«e’« Com (1604), 6 Op. 91 j 1 Smith, L.O., 11th cd., 104 ; see also 
the op^n of Bbxuwbll, B., in fiooper v. Lane (1857), 6 H. L. Caa. 443 

(0) ^wfl868), L, B. 2 £x^. 15, where, however, dhurehiU v 

^ the amount indorsed on a 

» payment on account after action, wd the 
fie S’ «md issues aei^ntion for 

indorseflient without giving credit for such 

? fi8941?^n'^i£*V®a *? iud^enf set aside 

1 667, 0. A. ; ualels le^ve {o amend bad been aiven 

^ B%^b A vXS 

(1) iS.b,;0ri70,r.l. 

V. JftBor, ftvaihon v, 

{dl ^ pnwy’e Anpsisld, Wfe'bd.. P. 830. 

{•) Bhodet V. Hull (1867), 26 Ii. 
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65. Ah execution is itreghlar where it is levie*d by an 
nnauthorised officer (/), or where the writ does nftt follow the 
judgment precisely in the names of the parties {g), or the terms of 
the judgment (A), or where a several execution is issued bn a joint 
judgment (i), or where there is an error in the amount ordered to 
be recovered or paid (A), or in the case of a writ for the recovery of 
possession of land a misdescription of the land, not explained on 
the face of the writ. In all these cases the executions will be set 
aside unless the irregularity is waived by the execution debtor (f), 
or set right by amendment, which will generally be done (to), 
unless bankruptcy on the part of the execution debtor intervenes, 
in which case the execution will be set aside (n). But although 
the writ be irregular (o), yet, the party at whose suit it is issued 
and his solicitor may justify under it(p), unless it has been set 
aside for irregularity (p), in which case the execution creditor and 
his solicitor are liable in trespass for an arrest or seizure made 
under it (g). Whore an ' execution is irregular, whether it be set 
aside or not, the sheriff and his officer, and all persons acting 
under the sheriff, are, in general, protected by the writ, provided 
it be not void on the face of it, or did not issue from a court 
without jurisdiction, and provided that he or they do not join in 
the same plea with the party (r). 

66. The title of a hand fide purchaser from the sheriff will be 
good though the execution be irregular, unless it was altogether 
void, or the goods were the goods of a stranger and not of the 
party against whom the execution issued (s), in which latter cade 


(/) Rhoda V. IIM (1857), 26 L. J. (kx.) 265. 

(a) Fisher v. Magnay (1843), 6 Scott (N. K.), 688. 

(a) Phillips V. JBtrc^ (1842), 4 Man. & G. 403. 

(t) Moneypenny y. Be Massy (1851), 1 1. Oh. B. 597, 

(ft) Webher v. Hutchins (1841), 8 & W. 319 ; Cohhold v. Chilver (1842), 1 

Dowl. (n. 8.) 726 ; King v. Birch (1842), 3 Q. B. 425. 

(0 Letvis V. Ocmpertz (1837), 1 Jnr. 984 (request for time). 

(m) Amendment of variance between writ and jna^ent was allowed in 
Arndl v. Weath&by (1835), 3 Dowl. 464; M^Ccrmach y. Meiion (1834), 1 
Ad. & EL 331. 


(n) Hunt v. PamaH (1815), 4 M. ft 8; 329 ; Webher v. Hutchins, eupm. 

(o) Where there is no writ, or only a void writ, trespass lies {Cameron v. 
Lighi/oot (1778), 2 Wm. Bl. 1190 ; Parsons v. Loyd (1772), 3 Wils. 341). 

\ Philips V. Bircn (1722), 1 Stra. 609 ; Oodrijigion v. Lloyd 0$9), 8 


Axu. & 449; Blanchena^ v. Burt (1843), 4 Q. B. 707; Joiies v.WUkums 

(1841)t 8 M. ft W. 349 ; Prefeftce v. Harrison (1843), 4 ^B. 852 ; Rankin v. l)e 
Medina (1846), 1 C. B. 183;. Collett v. Foster (1857), 2 H. ft N. 366; WilliaiM 
V. SmrtA(^1863), 14 0. B. (n. 8.) 596; Smith y. Sydney L. B. 5 Q. B. 

203. if the writ be only erroneous, a party may justify under it aftgr it hAs 
been set frajd** for ati act done under it before it was set Aside {ibid* ; Wilton y. 
Turnmon (1843), 6 Scott (». E.), 894 jl ^ 

(g) OodrinMon t. LlOydi ewpTar Barker y. Brahdm (1773), 8 Wils. 388; Baties 
y. (182ft), 6 B, ft 0. 88. ^ ^ , 

' ‘ I y. Birim, eupra; Bates v. Pilling, ; Kingy. Hatriem (1812), 

“■ ‘ 7); 10 Q. B. 548, Ex. Ch. 

es. Sen. 195 ; Bdt d. Batten y. Jtturlest (Iftl'I), 

1,1 M. ft 8.425; ifnon,(16M),8 

tisp. 89 b. 


i5 JBaat» 612 j Hooper y. Lane ^ 

, {e) Jeanee y. Wmins (1749), 1 
6 M. ft 8. lid ; Doe d, Mnvm v. Thoim (ijsi 
Dyer, 363 a, ph 24: Hoe'e Cast (iftOO), 6 do. 
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the owner may recover even against a b(md Ade purchaser for 
value (a). • 

67. The setting aside of a writ on the ground of irregularity 
does not prevent the plaintiff issuing and executing another writ'(6). 
An application to set aside should be made ^ early as possible 
by summons (c), but in the Chancery Division it may be by motion 
upon notice. The objections intended to be taken must be stated 
in the summons or notice of motion (d). 

Sect. 17. — Restitution. 

68 . Where a wrongful or irregular execution has been set aside, 
or where a judgment or order has been reversed after execution 
thereon has taken place, restitution will be made to the 
successful party (e). The order setting aside the execution or 
reversing the judgment or order should provide for this ; and if it 
does, execution may issue upon it in the ordinary course (/). If 
the order does not so provide, another order may be made, or a writ 
called a writ of restitution be issued, commanding the judgment 
creditor to restore the property or pay over the proceeds of sale (g). 


Part III. — Co^8 and Expenses of Execution. 

69. The sheriff and hi9 officers are entitled to certain statutory 
fees and charges for enforcing writs of execution (A), and in every 


(а) Farrant v. Thompson (1822), 2 Dow. & By. (k. B.) 1 ; Tancred v. Allgood 

(1869), 4 H. AN. 438, ■ 

(б) lurComish y. Melton (1834), 3 DowL 216; MoMe y. Warren (1828), 5 
Bing. 176. 

(c) Awtin y. Dawy (1844), 8 Jur, 1138 ; Broohe y. Hodson (1844), 2 Dow. A L. 
266 ; Jones y. Davie (1847), 1 Saiind. A 0. 290, where the defendant alleged that 
he had not been seryeA with process and knew nothing of the action. 

(d) E. S. 0., Drd. 70, r. 3 ; see also Baillie y. Ooodwin A Co. (1886), 36 Oh. D. 
604 ; and Petty y. Daniel (1886), 34 Oh. D. 172, 180. 

(e) As to when the property taken will be restored in specie, and when 
merely the proceeds of sale will be paid to the judgment debtor, see the sections 
dealing^th the different writs. 

repayment of money reooyered will be ordered with interest (Bodger 
dJ^compSe de Paris (IBIl), L. E 3 P. 0. 466 ; Imperial Mei^ile 
Credit Aesoctation v. Coleman flATl V 40 T. .T. ^ Tn 4^.^ 



v^wiiiuvug uraor saoiuu proyioe lO] 

j judgment, and direct payment of the i 

«rtexo»(1626), Oro. Jao. 699. 

L»d (1887), 7 Ad. & Bl. 610; Doe d. DUeher v. Doe 
(1841), 9 Dowl. 971. But the suooassful ptrty cannot recoyer both the proceeds 
of sale and the property itself (Poe d. Emmett v. Thorn (1813), 1 M. A S. 426). 
Ine a^lic atio n is made to a master, either ex parte on affidavit for an order to 
issue the wnt, or on summont to show cause why possession should not be 
re^iM (Doe d. Lloyd y. Boe (1842), 2 D^wl. (x. s.) 407). the use of tbe 
wnt of r^itotion as auxiliary to ike writ of possession, see pp. 73, 78, post. . 

(6) As to these m detail, see^tle SHWim Mm Bahjen. A special bailiff 
(see p. 18, ante) u not bound by fhe staktutoiy scale of fees and chntjgSBt oi^d 
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Part III. — Costs aitd Bwrhsks of Execution. 


case of execution the party entitled to execution may Idvy such 
fees and charges, and his own authorised costs of the execution, Costs and 
over and above the sum recovered under the judgment or order (i). Expsoses of 
The costs of the execution are costs of the writ of execution, and Ex Sontl op. 
not of the action in which judgment was recovered or the order 
was made (k), and consequently they are not a debt due from the * 
judgment debtor (1). It is doubtful whether the costs of a previous 
abortive execution can be included in the direction to levy (m), and 
although it appears ^ clear that the costs of a writ of elegit are 
costs of execution which the execution creditor is entitled to levy, it 
appears to be doubtful whether he has any right at law to recover 
his costs of the inquisition, at any rate by levying them (n). It is 
said that on the elegit debtor seeking to recover the land the master 
may allow a reasonable sum for costs (o). The costs of a writ of 
possession may be ordered to be paid by the defendant, and 
execution can issue for them(p). 

70. As to the remuneration of the sheriff, he is entitled to Sherifi'a 
(1) poundage, and (2) certain fees and expenses allowed him by wmuneratloB. 
statute or order of court under statutory authority, Wt to no other 
remuneration or charge (q). 


71. In executions for money, in order to entitle the sheriff to his Poundage, 
poundage he must levy, that is seize, and get the money (r). If he 
does not seize he is not entitled to poundage, although the money 
be paid or tendered to him after the writ has been delivered to him 
for execution (s). If by compulsion of the w>iit after seizure the 


may ohaxge suoh foes as may be customary, and recover them by action from 
the person who actually appointed him, whether the judgment creditor or his 
solicitor (Fetter v. BlaJmodi (1826), 6 B. & 0. 328). 

(») B. S. C., Ord. 42, r. 16. 

(£) Salubury (Marquit) v. Bay (1860), 8 0. B. (n. 8.) 193; Armitaye v. Jet»<^ 
(1866), L. B. 2 0. P. 12. 

(i) Be Long, Ex parte Oudde/erd (1888), 20 Q. B. D. 316, 0. A. 

(m) When nvila hma had been returned to a fi. fa, the direction of a subse- 
quent elegit to levy the costs of the abortive writ was held good (Bayley v. Potts 
(1838), 8 Ad. & £1. 272) ; but such costs could not be %vied under a ea. ea. 
(Earp V. BateheU (1843), 4 Q. B. 121 ; Salisbury (Marais) v. Bay, eupra). The 
endhor cannot add the costs of an abortive execution to his debt so as to make 
w the amount required to support a bankruptoy petition (Be Long, Ex parte 
Ouddgford, etipr^. 

(n) Porter v. Trotkm (1884), 28 Sol. Jo. 648; compare Mahon v. Jlftlee (1881), 
30W.B.640. 

(o) MaAon v. MBet, supra; see Go^rey V. Watson (1747)?3 Atk. 617. 

\p) Sw Dartford Brewery Go., Ltd. v. Moseley, [1606] 1 ^B. 462, 0. A. As 
to msoretion as to costs, see Judloatnie Act, 1890^3 & 64 vlot. e. 44), s. 6. 

Iq) Slater e. Homes (1841), 7 M. & W. 413; Phillips v. Canterbury (Lnr^ 
(1843), 11 M. & W. 619 ; Be Woodhom, Ex parte Gender (1887), 20 B. D. 
40. Pot the rate of poundage and the authorised fees, see title SnsBlirars AND 
Baiiiits. By the common law and the Statute of Westminster no dierilt 
could take reward to do his office {2 Oo. Inst, 209; Woodgate T. Enalehbull 
(1787), 2 Term Ben. 148). 

(r) Mortimore v. Gragg (1878), 3 0. P. D. 216, 0. A. Tb» sheriff cannotrefuse 
^execute the writ until nis fees are paid to him {Heseotfe Cate (1694), 1 Salk. 

Oottt T. Ooates (1840), 11 Ad. & £1. 826 ; H(uh v. Didteneon (1867), L. B. 
After a tendwto him the sheriff cannot sell, nor can he le^ upon 


) 80 V. 

ip" 
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PABT HI. eheriff gets the money e^n mthout sale he is entitled to poundage (t) 
Costs lind He is also Entitled to it it a compromise is effected by reason of the 
Expenses of seizure {u). And as against the execution creditor, if the execution 
Execntioti. jg withdrawn, satisfied or stopped, the sheriff is also entitled to 
poundage on the amount indorsed to be levied (v). But where the 
execution debtor becomes bankrupt after seizure but before sale, 
the sheriff is not entitled to poundage, since it is not a dost of execu- 
tion which under the Bankruptcy Act is made a first charge on the 
goods seized (to). It may be that where the trustee in bankruptcy gets 
the benefit of thO sale poundage may be charged as against him(^). 
If the judgment and writ of execution are set aside after seizure but 
before sale poundage is payable by the execution creditor (y). 

The poundage is calculated upon the sum paid to the execution 
creditor, and not upon the amount realised by the sale (z). Tho 
sheriff, if he sella and pays to the landlord out of the proceeds the 

the amount tendered {Taylor v. Bekon (1677), 2 Lev. 203 ; Brun v. Hutchinson 
(1844), 2 Dow. & L. 43). 

(«) 11, V. Jetherdl (1767), Park. 177 ; Bissickz v. Bath Colliery Co, (1877), 2 
Ex. D. 459 ; affirmed (1878), 3 Ex. D. 174, 0. A, whore the test was whether 
there had been a seizure in fact which procured tho money to be paid ; Mortimore 
V. Craqg (1878), 3 0. P. D. 216, 0. A., overruling Boe v. Hammond (1877), 2 
C. P. D. 300. 

(tt) Alehin V. Wells (1793), 6 Term Eep. 470 ; R, v. Robinson (1835), 2 Or. 
M. & B. 334. 

a Order, August, 1888, under tho Sheriffs Act, 1887 (50 & 51 Viet. o. 65); 

dey y. Greenwood (1897), 42 Sol. Jo; 34. 

(to) Me Ludmore (1884), 13 Q. B. D. 416; Re Thomas^ Er. parte Middleset 
(sheriff)^ [1899] 1 Q." B. 460, 0. A. ; Madeley v. Greenwood, supra. The 
Bankruptcy Act, 1890 (63 ^ 54 Viet o. 71), s. 11 (i.), enacts, “Where any 
goods of a debtor are taken in execution and before the sale thereof or tho 
completion of tho execution by the receipt or recovery of the full amount of the 
levy notice is served on the sheriff that a receiving oraor has been made against 
the debtor the sheriff shall on request deliver the goods and any money received 
in part satisfaction of the execution to the official receiver, but the costs of the 
execution shall be a first charge on the goods or money so delivered, and tho 
official receiver or trustee psay sell the goods or an adequate part thereof f on the 
purpose of satisfying the charge.” _ As to what are included in the term “ costs 
of the execution” used in this section, see Re Woodham, Ex parte Conder (1887), 
20 Q. B. D, 40; R^ Wells, Ex parte Kent (Sheriff) 68 L. T. 231; lie, 

Harrison, Ex parte Essex (Sheriff^, [1893] 2 Q. B. Ill; Aa Thomas, Ex parte 
Middlesex {Sheriff^, [1899] 1 Q. B. 460, 0. A ; Re Hurley (1893), 10 Morr.. 120 ; 
Re Beeston, [1 899] 1 Q. B. 626, 0. A, ; Re Rogers, Ex parte SusseA (Sheriff) 
ri910), 130 L. T. Jo. 57. See also Cohen y. He las Rivas, Ex parte Durham 
(Sheriff) (1891), 64 L. T, 661 (seizure of ship, sale restrained, percentage for 
preparing for sale not allowed^ The sheriff may h4ve become entitled* to 
%s other than pou^^dage (Re Crayeraft, Ex parte Browning (1878), 6 Oh. D. 
596 ; Re Priestly (1889), 23 L. JL Ir. 536). As to the duty of the sheriff in 
respect of executioift for over £20, see sub-s. (ii.) of the same sectiopj and title 
BANKliUtTOY AND iNBOLVBNpT, Vol. It., p. 274. 

(.x) Clarke v. Nicholson (1835],, 1 Or. M. & E. 724. 

^) Miles V. Harris (1862), 12 0. B. (N. s.) 550. But if set aside after sede, 
although the sheriff is oduhd to refund tfie proceeds of the execution he hM. as 
^;ainBt^the execution creditor earned his^ poundage (Sullen y, Ansley (1807), 6 

0 Bri^e v. Cage (1606), Oro. Jac..l03 ; Byrne y, Hutchinson (1875); 0 t E. 
0. L. 75 ; ReP^irwll (1884), 13 L. It. .489. On a compromise with fiie Crown 
for penalties the 'sheriff was held ^etiti^ oh the amount accepted by the Crown 
[B, V. Robi%fm (1836), 2 Or. M. & 884)* Poundage cannot be claimed jor 

money which under the writ the idienfl had ho authOnty tb collect v. Villera 
(1820), 8 Pried, 587). ' 
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rent due, is entitled to poundage (c^), but must hand the clbar rent 
to the landlord (6). 

Poundage under an elegit is payable when the sheriflf ht^s extended 
the lands (c), and where elegits are issued into different counties the 
sheriff who completes his levy is the sheriff entitled (d). The 
poundage in this case is calculated on the yearly value of the land 
extended {e), 

72* In addition to poundage the sheriff is entitled to certain fees, 
but can neither take nor receive anything over or above those fees 
and his poundage (/)• Under a writ of fieri facias he is entitled to 
expenses of making inquiries, a fee or fees for seizure, mileage, 
man in possession, removal and warehousing goods and animals, 
advertising sale by auction, and commission to the auctioneer (^). 
These fees are regulated by an order made under the Sheriffs Act, 
1887 {h)y and are subject to taxation (i). Seizure is necessary 
io entitle the sheriff to the fees (j). It will be observed that the 
execution creditor is liable to the sheriff for the expenses, and the 
seizure and mileage, even if the execution results in nothing (/c). 
The fees for seizure or mileage are not payable on a second writ 
where the sheriff is in possession under the first, unless seizure is 
made in a different place (/). 

73. The right to the fee for possession arises where the sheriff takes 
possession, but is not payable if he is paid before seizure or after he 
has removed the goods (m). Possession money is allowed for such 
period only as is reasonably necessary for the purpose of selling (?i). 


(a) Davies v. Edmonds (1843), 12 M. & W. 31. 

(J) Qots V. Qodon (1725), 1 Stra. 643; see El Broster, Ex parts Pruddah, 
[1897] 2 Q. B. 429. 

(c) Therefore, where lands have been extended imder one writ no poundage 
is payable on subsequent writs delivered to the sheriff (Carter v. Hwjhes (1858), 
2 H. & N. 714). 

(d) E, V. Catdwdl (1793), 1 Anst. 279; B, v. Fry (1793), 2 Anst. 358 ; R, v. 
Barber (1798), 3 Anst. 717 ; E. v. BowUs (1810), Wignt. 116 ; but see R. v. Fry 
(1793), 3 Anst. 718, n. 

(e) Nash v. Allen (1843), 4 Q, B. 784. 

(/) R, awe. Parsons v. Fereday (1817), 4 Price, 131 ; Slater v. Hamss (1841), 
7 M. & W. 413. * 

(^) All these fees may be levied although not indorsed on the writ (Curtis v. 
Jlfayne (1842), 2 Dowl. (N. 8.) 37). 

(A) iW the table of fees, see title Shbbipfs and Bailiffs ; Order as to Pees 
under the Sheriffs Act, 1887 (60 & 61 Tiot. o. 66), dated Slst August, 1888, 
Yearly Practice of the Supreme Court, 1911, p. 1763. 

(t) The decision of the master is not appeaLable (Townend v. Yorkshire (Sheri 
(1890), 24 Q. B. D. 621), expopt in case of bankruptcy of the debtor; see Re 
Ikeston, [1899] 1 Q. B. 626, 0. A. But an appeal will lie qgainst the master’s 
refusal to tax (Moseley v. Oremwood (1397), 42 Sol. Jo. 34)t The sheriff’s costs 
on an interpleader summons are ** opsts of execution ” within the Bankruptcy 
Act, 1890 (63 ft 64 Yict. c. 71)) s. 11 (1), but not thp execution creditor’s costs 
(Re Rogers; Ex p^rte Sussex (filAsri/) (1910), 130 1^. T. 57). 

(J). Eaah V. I>ickensoi(^ (1867), L. B. 2 0. P. 262t 

Ik) Smith Y‘ Broa^ent ft Co,, [1392] 1 

(V) Re Wells, Ex parte Ketd (Sheriff) (1893), 6^1. T. 231. 

(m) Howes y. Young, Howes v. Stone (1876), 1 Ex. D. 146; Re Qryibh, Ex parU 
Sims (1877). Oh. D. 621 ; affirmed, 6 Oh. D. 376, |0. A. Only one man will be 
aUnwed (HaUmell v. Hywood (1362), 10 W- E- 780), , 

Davies v. EdTnonas, supra; Re Finch, Ex parte Essex (Sheriff) (1891), 66 
L. T. 466. 
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Execution. 


PABT III. 
Coftsand 
Eipenses of 
Exeontton. 


Fees, how 
payable. 


BeooTety 
of fees 
by sheriff 


Bat SUB Wween execution creditor and debtor, where posseasion has 
been retailed with their consent, possession money is chargeable for 
the whole time retained even thoughthe judgment debtor ultimately 
after the expiration of three months from the expiration of twenty- 
one days after seizure becomes bankrupt (o). If, however, the debtor 
becomes bankrupt within the three months, only twenty-one days’ 
possession money is allowed as against the goods as expenses of 
execution (n). Possession money is not payable after demand of 
possession by the official receiver of the execution debtor’s estate (9). 
Where successive writs are delivered to the sheriff possession taken 
enures. for the benefit of all the writs, and only one possession fee 
is chargeable (a). 

74. The fees other than poundage upon writs of extent, elegit, 
and others of the like nature are payable under statute (i). These 
fees are payable under writs of possession. 

75. The sheriff can take his poundage and fees out of the 
property seized (c). The property seized must be that of the execu- 
tion debtor (d). Moreover, the execution creditor is liable to him 
and may be sued for them when they have been earned (e). The 
sheriff can recover notwithstanding that the judgment and all sub- 
sequent proceedings have been set aside (/), though not for poundage 
where the setting aside has been after seizure but before sale (g). 
The sheriff cannot, where the execution creditor becomes disentitled 
to recover, sell the property seized for his possession money, fees, or 
expenses (h), nor can he for his poundage (t). The sheriff bias no 


' ( 0 ) Be Hurley (1893), 6 B. 390 ; Be Beaton, [1899] 1 Q. B. 626. 

Ip) Be Englieh and Hayling, Ese parte Murray & Go. [1903] 1 K. B. 680. Tu 
recover the poaseeeion money the remedy may be against the execution creditor 
{ihid.). 

{q) Jones T. Atherton (1816), 7 Taunt. 66. _ After notice of a receiving order it 
ceases to bo the duty of the sheriff to remain in possession, and he is therefore 
only entitled to possession money tiU that time {Be Harrison, Ex parte Essex 
{Sheriff), [1893] 2 Q. B. 111). A. high bailiff of the county court where goods 
taken in execuUon are claimed by a third party is entitled to possession money 
only up to the time when the claimant deposits in court the amount representing 
the valne of the goo<]|9 {Newstm, Sons A Go., Ltd. v. James, [1909] 2 K. B. 384). 

(а) Olasbrook v. David and Vaux, [1903] 1 K B. 616. Where the sheriff appro- 
priates certain goods to answer each execution he may perhaps charge possession 
money on each {Be Morgan, Ex parte Board of Trade, [1904] 1 K. B. 68). 

(б) Under order made under the Sheriffs Act, 1887 (60 A 61 Viet. c. 66) ; see 
table of fees. Yearly Practice of the Supreme Court, 1911, p. 1763 ; and title 
SnzBiVFS Aim Bailiffs. 

(c) See p. 36, ante. 

Id) Newman v. Merrman (1872), 26 L. T. 397 : see Boyle v. Buihy (1680), 
6 B. B. 171, 0. A. 

(e) Stantonr. SuUard (1699), Oro. Eliz.664 : Tyeony, FaBee{\1W), ifLd. Baym. 
1212. The sheriff’s ap^intment need not be proved in riie action (Bwdaay v. 
MaJt/them (1844), 1 Oar. AEir. 380). Theaotion is assumpsit on an implied juomise 
to pay, and therefore will not lie in respnot of a seizure of goods otner the 
execution debtor’s unless possession was retained at the execution creditor’s 
express request {Bilke v. Havehek (1813), 3 Camp. 374; Thomas v. PtA (1888), 
20 Q. B. D. 727). 

^ Anslqt (1807), 6 Esp. Ill; Bawstome v. WiCktMon (1816), 

4 Ms & S. 256. 


(?) Miles V. Harris (1862), 42 C. B.. (N. 8.) 660. 
(A) Sneary v. AUy (1876), 1 Ex. D. 299. 

(») Goode T. Langley (1827), 7 B. A 0. 26. 
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right of action a^inst tho solicitor who puts him in motion by 
delivermg the writ to him to be executed (k). The bailiff cannot 
maintain an action against the execution creditor for his fees (0, but 
where there is an express promise by the solicitor (m), or where the 
solicitor requests that a particular bailiff should be employed, that 
bailiff can sue him (n). 

76. Where the execution is withdrawn by the execution creditor 
the sheriff is entitled to the bailiff's fees and possession money (o). 

77. On a writ of delivery the plaintiff is entitled, either by the 
same or a separate writ of execution, to have made of the defendant's 
goods the damages and costs awarded and interest (p). 

78. An unintentional overcharge in his poundage or fees made 
by the sherifiTs demanding more than is strictly due to him does 
not render him liable for extortion (q). If the sheriff levy in good 
faith more than is due to him he is not liable for extortion ; the 
remedy against him in such a case is by summons to compel him 
to return or pay the overcharge. 


Part IV. — Particular Forms of Execution. 

Sect. 1. — Writ of Fieri Facias. 

SuB-SxOT. 1. — In Omeral. , 

79. The most usual method of execution is by writ of fieri 
facias (commonly called f. fa.). Under this writ the goods and 
chattels of the debtor are seized and sold for the satisfaction of a 
judgment or order for the recovery or payment of a sum of money. 
The writ is addressed to the sheriff required to execute it, and 
commands him to seize and sell the judgment debtor’s goods (r). 

Sub-Seot. 2. — TFAew applieabte. 

80. Whenever execution may issue (a) upon a judgment or 
order for the recovery or payment to a person of a sum of money 


4 i)o\ 


Mavlerv v. Mantfidd (1846), 9 Q. B. 764; Seal y. Hudson (1847), 
Dow. & L. 760; GoU v. Terry (1861), 6 L. T. 347; Royle v. Budty (1880), 
» a B. D. 171, 0. A. , „ ^ • 

. Broadhent <fc Co., [1892] 1 Q. B. 561. 
j y. Foakett (1796), Peake, Add. Oas. 77. » 

. (1826), 6 B. A 0. 328 ; WaOmJe y. Quarterman (1846), 

3 0.'B. 94; Mailer. Mam (1848), 2 Exch. 608; see note (e), p. 36, ante. 

(o) Firie y. Slemrt, [1809] 2 L B. 646. 

I ^ S O Ord 48 r 2 

\q) Lee y. Bangor, Orant A do., [1892] 1 Q. B. 231 ; afflmeA [1M2] 2 Q. B. 
337,0. A.; SJu^ y. Hathem A Oo., [1892] 1 Q. B. 246; Wodtforat EOaie 
(TntOee) y. Levy, [1892] 1 Q. B. 772 ; see title Shbmjws jsp Baiiicts. ^ 
(r) By E. a d, Ord. 48, r. 1, writs of fieri faetM auA ot elegtt are to have the 
same foiee and effect as the like writs hays heietofoie had, and aie to be ezeci^ 

i»tho same manner in which tho like writs haye heretofore been exoouted. 

fonas of writs of fl. fa., see B;. S. 0., App. H, Nos. 1— 2 b. 

(a) As to when execution may issue, see p. 4, ontt. 
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sa 

^^ 9 1 * or Q 08 ts*(&)> tibe judgment oreditor 'who desires to do so majr iui- 

Writ laediately ^), and without previous demand (d), apply for the issue 

oi IliM of one or more writs of fieri faciae. Not more than one writ otjien 
Facias* fadae may, however, issue simultaneously [e) in the same county (/) 
for the recovery of the sum due, but pne writ may issue for the 
sum due and a second for the costs, if such second writ be issued 
not less than eight days after the first (g). After the issue of a 
writ of elegit, and the extending of the lands of the judgment 
debtor thereunder, the judgment creditor can no longer issue a writ 
of fieri facias or other process (A). 

Sxjb-Seot. 3. — Issue and Ddivery of the IVrit. 

Issue and 81. The steps necessary to be taken on the issue of any writ 
deiiyery. Qf execution have been discussed (t). The writ is delivered to 
the under-sheriff or his deputy (A), who must indorse it with the 
time of such delivery (Z), and who is not entitled to require any 
indorsement of the description or residence of the judgment 
debtor (m). 

i>eiiveryof 82. After the issue of several writs the judgment creditor can 
several writs, elect to deliver one or more of them to the sheriff or to the various 
sheriffs for execution (m), but in the latter case he must, to avoid 
an excessive levy, inform the sheriff of each county of the writ 
issued to the other (o). 


* (() Not to enforce payment^mto a bank or into com't (Be Leeds Banking Co. 

(ISee). 1 Ch. App. 160). 

(c) Without waiting even a reasonable time, e.u., until return of post (Smith 
?. Smith (1874), L. E. 9 Exch. 121), 

(d) ^Kelly y[. &Beir,ne (1867), 1 1. E. Eq. 640. 

(e) That is to say, until the return of the first {Cha'pimn y. Bowlhy (1841), 8 
M, & W. 249 ; see also Forster v, Baker^ [1910] 2 K. E, 636) ; where a first writ 
is returned without the debt being satisfied, a second may at any time be issued 
(Hopkins v. Adcock (1772), Dick, 443); and see p. 26, ante. 

(/) The writ may issue simultaneously with other writs of fl. fa. into other 
counties, or with any^ther writs of execution to which the judgment creditor is 
entitled. This was the case at common law (Foster v. Jackson (1614), Hob. 
62, 67, 68 ; Hodgkinson v. Whalley (1831), 2 Or. & JT. 86 ; Lewis v. Morris (1834), 2 
Or. & M. 712) ; and as R S. 0., Ord. 42, r, 29, provides that nothing in that order 
should ^ect the order in which writs may be issued, there is nothing to pre- 
vent this being done at the present time ; in fact the practice is freouently 
xesorted to. 

(v) S* The judgment creditor need not wait until after 

taxation to issue execution, but may have one writ lor the debt and, when 
taxation is compleUd, a second for the costs (Harris v. Jewell, [1883] W* N. 
216). The writ of execution for costs is issuable on production of the judgment 
and the .taxing master's certificate, but not before the giving of the latter (Be 
Crump, Ex parte Crvmp (1891), 64 L. T. 799), ' 

(A) Crawley v. Lidgeat (1614), Oro. J^ac. 338; and see 11 Vin. Ahr., Mi 
Exaction, p. 39 (X. a), s. 14 ; and see, furiher, p. 62, post 

H) See p. 16, ante. • 

l k) See p. 16, ante. 

ll) See note (/), p. 19, ante. 

A») ®IM indoireement is, howeTW, uauaL As to its eefeot, see p. 20. anU. 

In) Be Mviu, En p^e WilNamt (1812), 7 Ch, App. 814; lie v. 

Qrota A do., ri892] 1 Q. B. 281 ; aSimei, nSMl 2 Ch B. 887, 0. A. ^ 
(o) Lee v» Hangar, Grant <6 Co,, supra / anol as £o the effect of the issued two 


* afiteied, (18021 2 Ch B. 887, 0. A. 
Idas £ol‘ 
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j^trB'SBOT. 4. — 8hertff‘» DuHet, SighU, and LiabditieB under the*Writ. SSOT. 1. 

83* Those duties and liabilities of the sheriff common to all of Fieri 

forms of execution, have already been dealt with(p). Under the Fades. ’ 

writ ot fieri. faciaa it is his duty to seize and sell any goods which he 
bas the power to seize (g), to an amount reasonably sufiScient, but 
not more than sufficient (r), to satisfy the debt and his own 
expenses (s), and, after sale thereof and such satisfaction, to pay 
over any residue to the judgment debtor (a). 

84. Where several judgment creditors have delivered writs of Where leTerai 
fieri faciae against the same debtor for execution, each of such writs 
binds the goods from the date of such delivery, and each judgment 
cr^itor is entitled, as against the others, to the benefft of such 
priority (b). It is, therefore, the duty of the sheriff to sell the goods 
under the writ first delivered to him (e). No separate seizure is 
necessary under the several writs, but the judgment creditors there- 
under are entitled to payment out of any surplus proceeds of the 
sale in the order of such priority (d). It, however, the sheriff 
neglect to follow this order, and seize or sell under a writ which 
should have been postponed, the sale is valid, and the proceeds 
must be handed to the judgment creditor under whose writ the sale 


wnts iu separate counties upon poundage, fees etc., see ibid, ; and title Shbkiffs 
AND Bailiffs, 
fp) See p. 21, anfe. , 

(g) As to what propei-ty is seizable, see p. 44, jmt, * 

0 Pitcher v. King (1844), Day. & Mer. 584 ; Aldred v. ConstabU (1844), 6 
Q. B. 370 ; Oawler v. Chaplin (1848), 2 Exch. 503 ; nor must he sell further 
goods after the sum required has been realised at the sale {Woody t v. Coles 
(1595), Nov, 59 ; SUad v. Oaacotgm (1818), 8 Taunt, 527 ; Batchelor v. Vyse 
(1834), 4 Moo. & S. 552 ; Aldred v Constable^ supra). 

{a) As to these, see pp. 32 et sea., ante. 

(a) At common law such surplus is recoverable after demand as money had 
and received to the judgment debtor’s use; see Rumsey v, Tu/nell (1824), 2 
Bing. 255 ; UnderhiU y. Wilson (1830), 6 Bing. 697 ; Harrison v. Paynter (1840), 

6 M. & W. 387. * 

(5) See p. 26, ante. There is to-day no doubt that: as between several 
execution creditors the date of deliverer is that which governs priority despite 
dicta to the efiect that the statutes cited in note (9), p. 42, post^ ^plied only 
as against purchasers ; see the cases cited in note (5), p. ^ 43, A 

delivery to the sheriff, with instructions to suspend seizure loratime {Kempland 
V. Macauley (1791), Peake, 59 [65] ; Hunt v. Hooper (1844), 12 M. & W. 664), 
or until another execution be put in iPrin^U v. Isaao (^22), 11 Price, 445), 
is not a delivery for execution, ana wnts of fl. fd. so delivered will be 
postponed. • . 

(c) Hutchinson v. Johnston (1787), .1 Term Eep. 729 ; Jems v. Atherton (1816), 

7 Taunt. 56; JD^nis v. Whetham (1874); L. R 9 Q, B. ^5. A renewed writ is 
entitled to priority according to the time of its original delivery (B. S. 0., 
Ord. 42, r. 20); see p. fi4, ante. Tljp sheriff miwt act upon his own respon- 
sibility, and cannot require of a solicitor delivering iraveral tmts on behui of 
various judgment creditors any statement as *to which is entitled to priority 
{A^hworthy. Uahridge^Earl) (1842), % bowl. (n. 8.) 377). . 

id) Es Henderson^ Ex parts 8hawi £1884] W. N. 60, 0. A. i Jones v. AtheHm 
(t8l6), *7 Taunt. 66; but see Bmith v. Jackson (1864), 4 & F. 352. The 

sehnixe on behalf of one enures to the benefit.of all yrrits Aeliversd before the 
aale: see Dpmis v. Whetham (1874), L. B. 9 id, B. 645 ; Harrison v. PaynUr 
(1640),OM.& 
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waa sutfie («), bnt the sheriff remains liable to the creditor entitled 
to priotit 7 *for damages dne to his breach of dni^ (/). 

96. It is the duty of the sheriff under a writ of fieri faeiae 
to ascertain whore the goods of the judgment debtor are and to 
seize them. For this purpose he may legally enter the dwelling- 
house and premises of the judgment debtor (y), or of any stranger 
to whose premises the debtor’s property has been removed^). 
In so entering, howcTer, he may not legally (save in an execution 
at the instance of the Crown (») ) break (k) into the dwelling-house (i), 
as distinguished from other premises (m), except in the case of the 
house of such stranger whereto the goods have been removed 
in order to avoid execution and demand has been made and 
refused (n). Where, however, the sheriff has obtained entry into 
the house, he is entitled to break open inner doors or trunks (o). 
If he be looked in, or unable to take out the goods, he may break 
out(p)f and he mav break in tn reortn* ' 


«. JMkjriU. Jittl 

O.J., at p. 638. 

(/) The retuin of nulla bona to the judgment creditor havinff priority will 
be a false return (Jlybot v. PeeXsam, supra; and see cases cited m note (e), 
supra). 

(p) Semayns's Case (1C04), 6 Oo. Kep^ 91 a ; 1 Smith, L. 0., 11th ed., p. 104 ; Kerhey 
Y.'Denby (1836), 1 M. & W. 336; or that of his personal representative, and 
whether goods of the judgment debtor be, in fact, round there or not {Semayne's 
• Chw, supra; and see Cooke v«J9frf ^814), 6 Taunt. 766). 

{h) Biscop v. WhiU (1600), Oro. illiz. 769 ; 8mayns*s Cass, tuma. 

(i) Bemayns^s Case^ supra ; and see Harvey y. Harvey (1884;, 26 Ch. D. 644 
(a case unoer a writ of attachment). 

(A^As to what constitutes a “breaking,” see title Distress, VoL XI., 
pp. 163, 164, and the cases there cited ; with the exception stated in note (m}, 
infra^ we rules relating to a sheriff and a distraining landlord are the same. 

(l) Smayn^s Case, supra; Br^mswuk {Duke) y. Shwman (1849), 8 0. B. 317 ; 

Pereival y. Stamp (1863), 9 £xch. 167. Nor will the refuse of a demand to 
enter justify a breaking in under a fi, fa. ; see Bsmiyn^s Case, supra, at 
p. 92 b. • 

(m) J. 0 .,bamB or other buildings not connected with, or with the curtilage of, 
the dwelling-house (Fenfony. Brown (1640), 1 E:eb.698; Brown y. Glenn (1851), 
16 Q. B. 264 ; Hobson y. ThelUisan (m7), L. B. 2 a B. 642 ; Hodder y. 
Williams, 2 Ct B. 663, 0, A.), This ^stinotion does not exist in oases of 
distress by a landlord, who may not break any outer door or building (Brown y. 
Glenn, supra; American Concentrated Must Corporation y. Hendry (1893), 62 
L. (Q- B.) 388, 0. A., par BowEW, L. J., at p. 391 ; Long y. Clarke, [1894] 1 Q. B. 
119 , 

^n) Bemayne's Cate, supra, at p. 93 a; Penfon y. Brown, supra; Johnson Y. 
ZeMA (1816), 1 Marsh. 666. As to how far residence by the judgment ^btor 
makes a house his house, as distinguished from that of a stranger, see Bheeri y. 
Brooks (179!^, 2 Hy. Bl. 120 ; and see 1 Smith, L. 0., 1 1th ed., p. 112. 

(o) R. y. Bird (1680), 2 Show. 87 ; LemY. Oanset (1774), 1 Oowp. 1, 6; as to 

the necessity for demand, see Hutdhisork y. Birch (1812), 4 %iunt* 619: 
Batdii^e y. Burton (1802), 3 Bo8. A P, 223. ^ 

[p) Whits Y. Whitshire (1619), Palm. 62 ; and this without demand, if there 
be no one of whom to make demand {Bisgh y. Griffith (1838), 7 Ad. ds lEil 
'®27). 

ft) WMtir. Whitshire, eupris. 

M Aga S^b^/fahom^ yTB. 4 Moo. P. 0. 0* 239; EdgleUmY. 

f (1843), 11 M. ft W. 465; BrnmUter y. Hyde (1860), 2 B. ft B. 
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for w anrdasonable time («). In the case of the premises being tStaor. i. 
thoM of a stranger, the sheriff will enter subject to tho further Witt 
peril of being a trespasser if the debtor’s goods be not found upon 
the premises (t). Fmu, 

The sheriff may not legally take goods from the person of the 
judgment debtor (a). 

A sheriff who exceeds his powers in the matters of breaking in 
and entering or of taking from the person is guilty of a treq>asB 
ab initio, but his liability will not affect the validity of any execution 
made by him (h). 

86> The death' of the judgment creditor after the date of the Dwthot 
issue of the writ in no way affects the duties of the sheriff there- 
under; he must proceed to seizure and sale notwithstanding the 
death (c). 

Where the judgment debtor has died after the date of the judg- 
ment, but before that of the issue of the writ, the writ can only be 
issued by leave, and when so issued will direct the sheriff to levy 
the moneys out of the goods of the deceased (d). Such form of the 
writ is called a writ of fieri fadat de bonis testatoris or intestati(e). 

Under it the assets of the deceased only, and not those of his 
personal representative, can be seized (/). 

Where the judgment debtor has died after the date of the teste of 
the writ (whether before or after the delivery of the writ for execu- 
tion), it is the duty of the sheriff to proceed under the writ, not- 
withstanding the death ; and goods to which the binding efficacy of 
the writ has attached (^) must be followed, and seized thereunder, 
in the hands of the executors or of other persons (h). * 


(a) Playfair y, Mtugrove (184d), 14 M. & W. 239; A»h t. Dawnay (1852), 8 
Exch. 237 ; and see Aikmhead v. Blade* (1813), 5 Taunt 198. 

(() See Semayruf* Cate (1604), 5 Oo. Bep. 91 a ; 1 Smith, 11th ed., p. 104; in 
the case of a eo. aa., JoJmeon y. Leigh (1816), 1 Mordi. 565 ; Monish y. Jlfurre^ 
(1844), 13 M. & W. 52. 

(a) SeeSun5o(^y. Alford (1838), 3 M. & W. 248, per Lord AutNOBS, O.B., and 
Parks, B., at pp. 253, 254 ; Storey y. BoUnson (1795), 6 Term Bep. 138. 

(5) Semaynd* Gate, oupra, at p. 93 a ; tmd see Percival y. Stamp (1853), 9 
Bxoh. 167. Some doubt was, however, eiroressed by the Cburt on this point in 
Urunewidi {Didee) y. Shuman (1849), 8 0. B. 317 ; oompaie also De Qondouin y. 
htwia (1839), 10 Ad. & EL 117, where, on an illegal seumre ficom the person by 
a customs officer of dutiable artides, no damages could be recoyeied for trespass 
to the goods. 

(e) Cla-h y. Wither* (1704), 6 Mod. Bep. 290 ; or after the death of the person 
delivering it to him {EUU y. Griffith (1846), 16 M. & W. 106 ; Todd y. 

(1847), 16 L. J. (q. b.) 311). As to where die creditor has died before the issue 
of the writ, see p. 9, ante. 

((Q See p. 15, ante, 

(a) For the subject of those writs generally, see Wheatley y. Lane (1669), 
1 Wms. Saund. 216 a, and the notes thereto, at pp. 219, 219 h; and see title 
Exxoutobs Aio) ADiinasTBATOBS, p. 332, poaL 

(/) See B. 8. 0., Ord. 42, r. 23, under wWdh the court or a judge ^ 
power to decide any point arising a8.to the righ^ of the paxties at the hearing 
of the application for leave to issue the writ. 

(f) See p. 42, pod. ^ _ 

(A) BaeOetn v. Harwood (1846), 10 Jur. 794; Be Daviee, Ex parte William* 
(1878), 7 Oh. App. 314, par Usujm, L.J., at p. 817 ; and see also ParJte* v. 
ANse (1590), Uro. Eliz. 181; Anon. (1690), 2 Tmi 218; Farrar v. BrooJes 
(1674), 1 Mod. Bep. 188 ; Naedhaafe Oa** (1691), 12 Mod. Bep. 5; Penoyer v. 
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Binding the 
properdin 
thegoodg. 


When writ 
takes effect. 


Execution. 

^ Sxjb-Seot. d.^Effeci of the Writ. 

87. Thcwwrit is said to “bind*' the properly in the goods of 
the judgment debtor in the bailiwick. Where it is said that the 
goods, or the property therein, are “ bound,** what is meant is that 
the sheriff acquires a legal right to seize such goods. The owner- 
ship or general property, notwithstanding the binding effect of the 
writ, continues in the judgment debtor (i) until the sale, and he can 
legally, until seizure, deal with ttie goods himself (ft) or, until sale, 
pass the property to others (Z). Any transfer or assignment of the 
goods after the date at which the binding power of the writ 
operates (m) will (except in the cases of a purchaser in market overt 
or of a bond fide purchaser for value without notice (w)) be subject 
to the sheriff’s right to follow up and seize the goods under the 
writ (o). 

88. At common law this binding power operated from the date of 
the issue of the writ(jp). Now, however (j), a writ ot fieri facias 


Brace (1697), 1 Id. Baym. 244; Clerh v. Withers (1704), 6 Mod. Kep. 290; 
Wharam v. Broughton (1748), 1 Ves. Sen. 180, gcr Lord MAUDWICKB, L.O., at 
p. 183 ; Payne v. Drewe (1804), 4 East, 523, per Lord Ellenbobough, O.J., at 
p. 637 ; compare, however, Thoroughgood*e Case (1598), Noy, 73 ; Ellis v. 
Griffith (1846), 16 M. & W. 106, per Pabke, B., at p. 109. The right to follow 
the goods is not harrod by the existence of an administration action (RanJcen v. 
Harwood (1846), 10 Jur. 794). In the hands of the executors or others not 
entitled to the benedt of the later date fixed by the Sule of Goods Act, 1893 
(56 & 57 Viet. c. 71), s. 26 (1), the goods can be seized if in the possession of 
the deceased (or, smhle^ of his personal representatives) at the date of the 
delivery of the writ (see note (5), p. 43, post). On a judgment and fi, fa, against 
*a person as executor who is not executor, goods in his possession as agent for 
the executors are not seizable [Bykes v. Sykes (1870), 22 L. T. 236). For the 
purpose of ascertaining the relative priority of the death and the issue of the 
writ, the exact time, and not merely the day, will be considered {Clinch v. 
Smith (1840), 4 Jur. 86). 

(i) Payne v, Drewe (1804), 4 East, 523 ; Lucas v. NodceU8{lBd3), 10 Bing. 157, 
182, H, L. ; Samuel v. Duke (1838), 3 M. & W. 622 ; Woodland v. Fuller (1840), 
11 Ad. & EL 859 ; Be Clarke^ [1898] 1 Ch. 336, C. A., per Linulbt, L. J., at 
p. 339 ; and see Giles v. Grover (1832), 1 01. & Fin. 72, 6. L., per Pattesow, J., 
at p. 76. 

(%) E,g., by removkg them out of the bailiwick of the sheriff to whom the 
writ has been issued; see Be Davies^ Ex parte Williams (1872), 7 Oh. App. 
314, per Meixish, L.J., at p. 317. 

(/} Re Davies^ Ex parte Williams, supra ; but compare Gladstone y. Padwich 
(1871), L. E. 6 Ex<m. 203, per MARnur, B., at p. 210, where, however, it is 
probable that he was speaking of the inability to give a ** title *’ good enough 
to oust the right of seizure ; see note (o), irfra, &e decisions upon this po^it 
under the Statute o^rauds (29 Oar. 2, o. 3), s. 15, and the Mercantile Law 
Amendment Act, 18o6 (19 & 20 Yict. c. 97), s. 1, must he taken as still subsisting, 
notwithstanding thci slight change of language adopted m the Sale of.GooAi 
Act, 1893 (56 & 57 Tict. o. 71}» s. 26. See note (j), tnfra, 

(m) See infra. 

(n) See infra. 


wn noiiwiuiscaucling the convdyahoi 
supra, per Mxllish, L.J., at p. 317. 


*V rr I'l.frWWfA, 


(p) See Be Davies, Ex parte WiUiame, puma, per Mbllisk. L.J.. at n. 

(1674), 1 Mod. Kep. 1«; y. (1696). 

(j) By the of Goode Aot, 1693 (66 & 67 Viet. p. 71X e. 26 (J), lepealin^i^ 


317; 

Oto, 
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binds the pirot)erty ih the goods of the execution debtor only from . >• 

the time t\^hen the writ is delivered to the sheriff (r) to be executed, Writ 

and it is the sheriff’s duty, without fee, to indorse upon It the exact 

date and hour of his receiving it (a). These statutory provisions * 

are not for the protection of the debtor himself, or his executors or 

donees, the binding power of the writ still attaching, in their case, 

as from the date of the teste (b). 

89 . To the above rules as to the binding power of the writ Exceptions, 
there are the following exceptions : (1) No goods will be bound as 
against the Crown (c) ; (2) no goods will be bound as against a 
purchaser in market overt (d) ; (3) no goods, falling within the 
definition thereof in the Sale of Goods Act, 1893 (e), will be bound as 
against a bond fide purchaser for value without notice of the delivery 
of a writ of execution (/) ; (4) no goods will be bound as against a 
purchaser from the sheriff under an execution which should have 
been postponed {g) ; and (6) no goods will be bound against a trustee 


substantially reviving the provisions of the Statute of Frauds (29 Oar. 2, c. 3), 
8. 15, previously repealed by the Mercantile Law Amendment Act, 1856 
(19 & 20 Viet. c. 97), s. 1. 

(r) Which term includes all officers charged with the execution of any writ 
(Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 26 (2)). As to the time where 
the writ is issued by way of warrant in a county court, see Murgatr(yyd v. 
WHgMi [1907] 2 K. B. 333 ; Birstall Candle Co, v. Danids, [1908] 2 K, B. 254. 

(а) Sale of Goods Act, 1893 (56 & 57 Viet. o. 71), s. 26 (1). 

(б) See Horton v. Buesby ^686), Comb. 33 ; Rawlinson v. Orid (1689), Comb, 
144, per IIOLT, O.J., and Dolben, J. ; Anon, (1690), 2 Vent. 218; Needhards 
Case (1691), 12 Mod. Rep. 5 ; Boucher v. Wieeman (1595), Oro. Eliz. 440 ; Finch 
v. Winchelsea {Earl) (1720), 3 P. Wms. 399, n.; Waghome v. Langmead (1796), 
1 Bos. & P. 571 ; and see also Hutchineon v. Johnston (1787), 1 Term Rep. 729, 
per AsnuBST, J., at p. 731, where he goes so far as to say that the Statute of 
Frauds (29 Oar. 2, c. 3, s. 15), applied only as against purchasers under a 
previous sale in execution ; this is not, however, consistent with the dicta of 
Hellish, L.J., in Be Davies^ Ex parte WBHains (1872), 7 Oh. App. 314, at 
p. 327, where he says that the only surviving operation of the old common law 
rule is against the judgment debtor or his personal representatives; and see 
also SmeUcomh v. Buckingham (1697), Garth. 419 ; Guest v. Cowhridge Rail. Co, 
(1868), L. R. 6 Eq. 619. There is no reason to consider that the law in this 
respect has been altered by the enactment of the Sale of Gk)ods Act, 1893 
(66 & 57 Viet. c. 71). 

(c) Jeanes v. Wilkins (1749), 1 Ves. Sen. 195 ; B. v. Wells and Allnutt (1807), 16 
East, 278, n., 282 : B, v. Sloper and Allen (1818), 6 Price, 114. 

id) Lowthal v. Tonkins (1740), 2 Bq. Cas. Aor. 381 ; Samuel v. Dtike (1838), 
3 M. & W. 622 ; Woodland v. Fuller (1840), 11 Ad. & El 859, per Littledaijs, 
Pattbson, and Coleridge, JJ. • 

(e) 56 & 57 Viet. c. 71, s. 62. This definition excludes things in action and 
money, which, however, not being seizable at common lo^ under a fi. fa, at 
all, would not be ** bound ** by the writ; see p* 47, post ; Johnson v. Pickering^ 
[1908] 1 K. B. 1, 0. A. 

(/) Sale of (3k)ods Act, 1893 (56 & 57 Viet. c. 71), s. 26 (1). This proviso 
repeals and replaces the provisions si the Mercantile Law Amendment Act, 
1868 (19 & 20 Viet. o. 9?), B. 1. Ab to what oonstilutes notice, aoe^hkn, 
'Sea A Go. V. Kauffmann and Oedea (1884), 49 L. T. 806. It is not enough to 
know that a wnt has been issuea; there must be notice that it has boon 
deUvered for execution (Cfladitone t. Fadmde (1871), L. B. 6 Exoh. 203, per 
BHjurwsii.. B., at o. 211). The biiMen of proof of bona fidee etc. lies upon the 
Ol^mant purohaser (WurgiUroj/d r. Wright, Ll»07] 2 E. B. 338). * 

(,) Asfe thO order in whthh the hhemf shohld execute writs, seo p- 39, ome. 
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in iihe j^nktuptcy of the judgment debtor unless the execution be 
compl^d by seizure and sale before the date of the receiving 
order (h). • 


Sub-Sect, 6.~-‘Whai can U Beized under a Fieri Faeiae. 

(i.) Nature of the Property emalle; ItighU and Liabiliiiee in respect of 
particulaT Kinds of Property, 

90. Goods and corporeal chattels, capable of sale, were alone 
seizable under a writ of fiesi facias at common law (t). 

Heal property is not seizable, but chattels real and, as such, 
leasehold interests in land are affected by the writ (k). The term 
is bound by the issue of the writ in the same manner as were goods 
at common law (/). In the case of a term of years no seizure of 
the land by the sheriff is possible, as he has no right to possession (m), 
and the judgment debtor’s term is sold by the sheriff and assigned 
under his seal of office without seizure or possession (n). The 
judgment debtor cannot be ejected by the sheriff (o), but the pur- 
chaser has a right of entry, upon which, if necessary, he must 
bring an action (p). 



ever, that an order for the administration of the assets of a deceased person 
under the Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 125, does not produce 
a similar efPect {aaaluch y, Clark^ 1 B* G99, 0. A.) ; nor doee the 

pendenoy of an administration action m Ohancery (Banhen v. Harwood (1846), 
lOJur.794). ^ ' 

• (0 Frafwis y, Nash (1734J, Lee temp. Hard. 53; Wood v. Wood (1843), 4 

Q. B. 397, per Lord Denman, OJ., at p. 401; CMngridge y, Paxton (1851), 11 

0. B. 683 ; as to the effects of this resmetion, see, generally, infra, 

(fc) However short the term (iS^rrow v, Bristol (Bari) (1813), 1 Marsh. 10 ; 
Boo'd, WestmoreUind y. Smith (1827), 1 Man. & By. (K. B.) 137). Bor example, 
where the execution debtor had entered under an agreement for a lease and paid 
rent (Doc d. WestmorelaTid v. Smith, supra; see iubo Bonan v. King, [18941 2 

1. B. 648, 0. A.). w. L J 

(Q See p. 42, ante. So that an assignment by the execution debtor subse- 

S uent to writ issued is of no effect against an assignment by the sWiff (Burden y. 
tennedy (1757), 3 AtJ:. 789). But where the writ is returned without the term 
being sola an incumbrancer on the term will rank before a second fi. fa. issued 
after the return {WiUiama y, Craddock (1831), 4 Sim. 313). For the necessity 
for registration, see p. 70, post, 

{m) Coleman v. Bawlinson (1858), 1 F. & F. 330. 

(n) A deed is required under the Beal Property Act, 1845 (8 & 9 Viet 
0 . 106), 8. 3 [Coleman v. Bawlinson, supra ; Harley v. Harley (I860), H I. Oh. B. 
451). The deed ngiy he executed with the sheiiff’s seal by the under- 
sheriff, and is good on ejectment without proof of his authority (Doe d. James y. 

(1821), 5 Bad: Aid. 243; Wood y, Rowdiffe (1846), 6 Hare, 188, 186). 
The sale of the term is good, notwithstanding that the assignment was not 
executed until after the return of the writ [Doe d. Stevens y, Donston (1818), 
1 B. & Aid. 230). The deed is, however, necessary for the vesting of the term 
in the purchaser [Playfair y. Musqrov% (1845), 14 M. do W. 239), and entry 
and payment of the purchase pnoe am not a substitute therefor (Doe d. 
Hughd^ V. Jones (1841), 1 Dowt. (N. S.) 35gf. ' 

(o) B V. Beans (1680), 2 Show. 85. Q^e sheriff is liable to an action , of 
tmspass if he attempts it [Playfair v. Uu^oee, supra). , . 

(p) H he cannot enter peaceably ,,{Tay/or v. C6U (1789), 3 Term 
292) ; exptoed m Playfaxr v. Musgrom, supra, per Bolts, B.. at n. IM; 
•ee alsq Ked, Batten y, MurkOT [1817), 6 110 ; and Bao.^^., 
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A sale of a term of years bv the sheriff is not as assignment of 1- 

the term the judgment debtor so as to cause a forfeiture of the Wilt 

lease operating in the event of assignment (g^). If forfeiture ofFteii 

occur under a covenant expressly directed against an execution, Padas. 
this does not entitle a purchaser to recover money paid upon a 
contract to purchase “ the debtor’s interest (if any) ” (r). 

91- Other chattels real, such as a rentcharge upon land for a real, 
term of years or a Grovm annuity in the nature of such a rent* 
charge, can also be sold under a writ of fieri faciai (s). 

92. The fact that no realty can be seized under the writ Fixtnres. 
excludes from its operation such fixtnres as would descend to the 

heir of the judgment debtor as distinguished from his personal 
representative (t); but such fixtures as can, between landlord and 
tenant, be severed by the tenant can be seized on a fieri faciaa 
against the tenant (a). Where the lease comprises tenanW fixtures, 
the sheriff may sever them and sell them separately (b). 

93. Heirlooms, properly so called, are also excluded as being TTeWonm*. 
realty, while chattels held under trusts, which are commonly known 

as heirlooms, are also probably excluded (c). 

94. Growing crops which are fructus industridles, and which. Growing 
as emblements, would pass to the personal representative, and not crops, 
to the heir, of the judgment debtor, can be seized under a fieri 


tit. “Execution,” 0, p. 388, whero the proposition in the text is directly 
asserted. 

(g) Doe d. Mitehineon y. Carter (1798), 8 Term ^ep. 67. ' 

(r) Orijffin y. CaddeU (1876), 9 I. B. 0. L. 488 ; and as to the effect of such a 
contract, see also itonan v. King, [1894^ 2 1. B. ^8. If the sheriff makes a mis- 
description of the term the contract will be avoided, but not if he also sells all 
the debtor’s interest (see JPalmer’e Gate (1597), 4 Co. Bep. 74 a). A sale of ” the 
debtor’s interest” does not pass a licence (Be Gilmer (1886), 17 L. B. Ir. 1). 

(») WotUm T. Shirt (1600), Cro. Elis. 742 ; York y. Tmno (1603), Oro. Jao. 
78. It is stated in a note to Johnson y. Streets (1694), Comb. 290, 291, n., that 
an estate pur autre vie can also be sold under a ft. /a. ,* but such estate being 
a quolifi^ freehold, it would seem that this view would be contrary to prindple, 
and is not likely to be followed. The decision in the casp does not involve the 
{oindple. 

(0 IPinn y. Ingilby (1822), 6 B. & Aid. 626. Eor example, a dyer’s vat {Day 
y. BisUtch (1696), Cro. Eliz. 374) ; millstones, tadcling, and implements of amiU 
(Place y. Fagg (1829), 4 Man. A By. (K. B.) 277). As to what are such fixtnres, 
see dso Bain v. Brand (1876), 1 App. Oas. 762; and see title IiAimi/)ia> asd 
TbnJlBT. 

(a) Poolds Case (1703), 1 Salk. 368; MinehaU y. Ziogd (1837), 2 M. & W. 
460 : Richardson y. Ardlaj (1869), 38 L. J. (CH.) 608 ; Hawtry y. Butlin (1873), 
L, B. 8 ^ B. 290 ; Orossk^ Breihers, Ltd,, y. Lee, (1908J»1 K. B. 86, 90. In 
spedal oiroumstances, rauwav rails for mining purposes were held seissable 
(Antrim y. BoJto (1891), SO t. B. Ir. 424; Beaufort {Duke) y. Bata (1862), 3 
be G. P. & J. 381, C. A.) ; see title Landlojo) ajto Thwabt. A wrongful 
severance by the tenant will not entitip the dierifl to seize under a ft. fa, against 
him {Farrant y. Thompson (1822), 6 B. & Aid. 826). 

S a»mariy.2;«pS (1816), 1 Stark. 43. • 

As to hsirlooms and otioM-lieirlooms genenulyt^ seo tiUe RBA . L Fbofsrty 
AH i> Ohattblb Beal ; and for the question of equitable interests generally, 
Sde^p. 49, wt; end see Fdty ▼. Burnell (1785), 4 Bro. Pari. Cas. 319, where 
ib was dedd^ that the propc^ of chattels left as heirlooms hiaying vested 
absdutdy in the judgment they had beoome seisable. 
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feuMU l^us the eheiiff osn seise oorn, or potatoes, bat not 
trees, or grass, or apples apon trees (e). Having seised growing 
crops, the sheriff may out, thresh, or dress them (/), and the nsnal 
time for the removal of goods by a porchaser from the sheriff will 
be extended until the ripening of the crops seized (y). 

Where the judgment debtor is tenant of lands let to farm, there 
are certain stataton provisions for the benefit of the landlord, which 
may be summarised as follows (ft). Where there exists any cove- 
nant, or written agreement, against the removal of manures or 
produce (i) from the land, between the tenant and landlord, the 
sheriff, if he have written notice thereof (k), cannot (except at the 
suit of the Grown) (Q, remove such articles or sell them for 
removal (m). 

Farther, whether or not there be such covenants or agreements, 
any purchaser of the produce of such land (n) will be bound by the 
customary or' contractual liabilities of the judgment debtor in 
respect of the taking of such crop (o), and the sheriff may sell to a 
purchaser under a written contract to abide by the terms of such 
covenants or agreements, or by the customary liabilities of the 
tenant (p). 


(i) Evatu V. RolerU (1826), 6 B. & C. 829 ; Beordl v. Boxall (1827), 1 Y. & J. 
896 ; and see Pocle^a Case (1703), 1 Salk. 368 ; as to tko subject of emblements 
generally, see title LAimLOBD and Tenant. 

(e) See cases cited in previous note. Com may be seized by the sheriff when 

green in the blade (Gwilliam v. Barker (1815), 1 Price, 274), though probably 
not if not appearing above ground v. Famswwth (1860), 2 L. T. 390). 

Where such com is that of a tenant, note, however, the prior right of distress 

) given to a landlord by the Landlord and Tenant Act, 1851 (14 & 15 Yict. c. 25), 
s. 2; and p. 54, post; note aAso, as to rye, clover etc.; the effect of the Sale of 
Farming Stock Act, 1816 (56 Geo. 3, o. 50), s. 7 ; see title Aorioultubb, 
Vol. L, p. 258. 

(f) The exj^enses of cutting e^ may not, however, bo deducted against the 
juagment crecutor or the debtor without their authority fffe Woodham, Ex parte 
Conder (18871, 20 Q. B. D. 40) ; nor can they be allowoa against the trustee in 
bankruptcy (ibid,). 

M WharUm v. Naylor (1848), 12 Q. B. 673 ; see note (5), p. 53, post, 

TK) Under the Sale of Farming Stock Act, 1816 (56 Geo. 3. c. 50); see also 
title A,aRiciin.TUBE, Yol. 1., pp. 257, 258. 

(«) As to the speciffb things covered by this term, see Sale of Fanning Stock 
Act, 1816 (56 Geo. 3, c. 50), s. 1. 

{k) The tenant must give notice to the sherid of all such covenants or aMe- 
ments of which he knows, and of his landlord’s address, and forthwith oh 
executing process the sheriff must give notice of his so doing to the landlord 
and his agent, waiting for a reply until the last day possible for the s^ (Sale . 
of Farming Stock Act, 1816 (56 Goo. 3, c. 50), s. 2). 


(wi) /5id., 8. 1. ^e may, however, sell upon a written agreement by the 
purchaser to abide by the terms of such covenants etc. (thuf., s. 3). 

(n) Whether from the sheriff or the tenant (Wilmot v. hose (1854), 3 E. & B. 
563). 


faculties which the tenant would have had* for consuming his crop (use of tbh 
bpns, stables, and buildings etc. (ibid,, s. 3) ), and will be protected from tmy 
distress by the landlord upon the crop or the objects so used in consuming 


distress by tt 

it (ibid., s. 6) ; and the sEefiff v 
boM upoi^&e exercise dt saob 
contraote under tbm section (s. 3) 
before sale make all inquiry as to 


rci upon the crop or the objects so used in consuming 
lie Boefiff will be protected ogamet aoticiiu lor trespeas 
ise of Baob^ f^libes (ibid., s. 10). 3%e taforoemeiit of 
lojipn (a. 3)48 landed for (tfttd., a. 4), !j%e abdldS Miui: 
qufry 88 to the addieaa of the landlord (ibid., a. «). 
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• 

Ulider the eame statute no clover or artificial grasses growing Sisot. i. 
under standing corn can be seized or sold in execution (a), and the Writ of 
sheriff is not liable for any infraction of his duties thereunder Fieri 
relating to growing crops, uplese such infraction be wilful (r). Facias. 


95 . Incorporeal things are generally exempt from seizure under lacorpqreai 
a fieri facias^ and therefore, subject to the exception hereafter property, 
stated (e), the debts or "other choses in action of the judgment 
debtor cannot be seized (t) ; nor can copyright (a), or stocks and 
shares (6). 

96* At common law the requirement that the property seizable Money, 
should be capable of sale (c), in addition to choses in action, also 
excluded from the operation of the writ money belonging to the 
debtor, but to these rules an important statutory exception was 
created by the provisions of the Judgments Act, 1888 (d). 

Under these provisions the sheriff must seize the money or bank- 
notes (whether of the Bank of England or of any other bank), 
cand. any cheques, bills of exchange, promissory notes, bonds, 
specialties, or other securities for money belonging to the judgment 
debtor (c). The money, to be seizable, must be in the possession or 
control of the debtor, and not be only payable to (/) or held in trust 
for him {g). A cheque payable to the debtor, and in the hands of 
the Paymaster-General of the High Court, but not delivered, 
cannot be seized Qi). Securities for money do not include 


fj) Sale of Fanning Stock Act, 1816 (66 Geo. 3, o. 60), s. 7. , 

(r) 8. 9. As to the subject of growing crops generally, see title 

Aqrioultukb, VoL I., p. 257. 

(«) See paragraph 96. 

(<) WUUywa v. Ball (1806), 2 Bos. & P. (n. b.)376 ; Meters y. Stanley (1840), 8 
DowL169; HarrUcn v. Pay7i<cr(1840),6 W. 387; nor is it material that the 
person owing the debt to the judgmept debtor is the sheriff himself, holding 
moneys the result of an execution levied on the debtor’s behalf {B'iddhowe v. 
Croft (1804), 4 East, 510 ; Knight v. Griddle (1807), 9 East, 48 ; Faajield y. Brine 
(1822), 3 Brod. & Bing. 294; Harrieon v. Paynter, eupra; Winter y. Campbell 
(1841), 9 Dowl. 914; Brown v. Perroti (1841), 4 Beav. 585; Frame y. Campbell 
(1842), 6 Jur, 105 ; Wood v. Wood (1843), 3 Gal. & Day» 632 ; Gollingridge v. 
Paxton (1861), 11 C. B. 683), 

(a) Be Baldwin, Ex parte Foee (1858), 2 Be G. & J. 230, 0. A., per 
Knight Bbuob, L.J., at p. 237. The same reasoning would presumably apply 
to patents and trade marks, 
fo) See p. 101, post. 

(c) See p. 44, ante. 

(dyi & 2 Viet. 0. 110, B. 12. ^ 

(e) Bills of exchange were seizable at common law under an extent issued by 
the Grown (see B. y. Hinder (1817), 4 Price, 258 ; B> y. Laihhton (1818), 6 Price, 
428). One effect of this enactment is that an investment of money by a settlor 
on ms children may be avoided os defeating or hindering creditors {Barrack y. 
McCulloch (1856), 3 K. & J. 110). . , , . . ^ va . 

(/) See cases cited in note (I), exvpra. Money in the hams of the debtor s 
agent fer the express purpose of paying the debt to the sheriff cannot -b^ seized 
V. Hutchinson (1344), 8 Jur. 895). * 

^) Bobinson y. Peace (1838), 7 pow}. 93. As to where the money is in court 
in another action to the oredit of the debtor, see France v. Campbell, supra; 

Winter y. Campbell, svpra. 

tX) Oowrtou V. Vsnwit (1852), 16 Beav. 486, J^tingmslimg Watti v. Ji^oryes 
(1861), 3 Mac. & G. 422, where the cheque ha4 h^n deliyered out to an agent, 
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polioieSt^pf life insaraiioe (t), nor, apparently, pawnbrokers' 

ple^e^'(i:>« 

Oii the seizure of money or bank-notes the sheriff’s duty is to 
deliver them, or a snffioient part thereof, to the judgment creditor, 

' and to pay over any surplus remaining after payment of his 
poundage and expenses to the judgment debtor ({). On the 
seizure of other securities, the sheriff’s duty is to hold them 
as security for the amount due under the writ, and the sheriff has 
power (tr) to sue (n) for the recovery of the sum secured when the 
time for payment shall arrive. Payment to the sheriff by a par^ 
liable on such security discharges him to the extent of his 
payment. 

The sheriff must pay over the money recovered, or a sufficient part 
thereof, to the judgment creditor, and any surplus remaining, after 
payment of his poundage and expenses, to the judgment debtor (o). 


97. The* sheriff may seize a ship (whether British or 
foreign (j>) ), or share of a ship (q). The seizure is effected by 
patting a man aboard with a warrant, which he should affix to the 
mast, but actual seizure of a British ship does not appear to be 
necessary (r). The sale of a British ship is completed by transfer of 
the ship, or share, by bill of sale (<). 


98. The wearing apparel and bedding (t) of a judgment debtor 
or his family, and the tools and implements of his trade, no*: 


but returned by him to the office. The procedure open in such cases to the 
execution creditor is by way ol charging order (Brereton v. Edviardt (1888), 21 
,Q. B. D. 488, 494, 0. A.). 

{i\ AUeynt v. Barcy (l86S)( 5 I. Oh. B. 66 ; lie BwrgenPt Trusts (1879), 7 
L. IL Ir. 66, not following the dictum in Stokoe y. Cotvan (1861), 29 Beav. 637. 

(h) 'IBs BxiUawn, BoUcuon y. Botkuon, HtUte’* Claim (1887), 34 Oh. D._495. 

uV Until the money be paid oyer it is not the^roperty of the judgment 
orator (France y. Oamubdl (1842), 6 Jur. 106; Winter v. Ga/mpbdl (1841), 
9 Bowl. 914 ; IFood y. Wood (1843), 8 GaL & Day. 632 ; Collingridge y. Faxton 
(1861), 11 a B. 683). 

(m) He js not bound to sue unless the judgment creditor enters into a bond 
with two sureties to indemnify him from all costs and expenses, the expense of 
such bond to be deducted out of any money reooyered (Judgments Act, 1838 
(l&2Vict.o.llO),s^l2). 

(n) In his own name (wid.). 

(o) Judgments Act, 1^ (1 & 2 Yict. o. 110), s. 12. Property seizable under 
this section, not being seizable at conunon law, and not bemg " goods,” under 
the Sale of Goods Act, 1893 (60 & 67 Tlct. o. 71), ss. 26 (1), 62, is not bound by 
the writ, and the eheriil therefore cannot seize money etc. which belonged to 
a ^^ment d^tor who died pending the ezeoution (JoAnsm v. Pidtering, ^1908] 

(p) Onion Bank of London y. Lenanton (1878), 8 0. P. D. 248, 0. A. 

{ifi OkaOmuneuf •f. Oaveyron (1882), 7 App, Oas. 127, 136, P. 0. ; Harley y. 
Bcadey (1860), 11 L Oh. & 461; and see Didnneon y. A^sn (1868), 8 B, ft B. 
789. 


fr) See Harley y. Harley, supra. 

(s) Under the lierchant Shipping AoB 1894 (67 ft 68 'Vlot. c. 60), ss. 2, 24; 
Ohaetetyineuf y, Oapeyron, stQpn; Earley, y, Mariey, eupra. In the 1*^ 
cm the sheriff got himseh registered as transferee, and then transferred by 
biU of sale to a purchaser, lliete appears to be no reason why a share a 
ship whi^ is not at am should not be sold by the sheriff inwnose bailiij^ 
the shi p is registered. See also title SHteiHO Ain> NAvmaTiON. 

(t) Wearmg apparel was seizafale at conunon law, except white actually b4%g 
worn. For the purpoeesof the Law of Distress Amwdment Aot> 1888 (61 dt 62 
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esoe^iRg in the vhole the value of j 65, are exempt from liability to ^ 

Beizhre under any execution (a). « 

Execution cannot be levied against the person, pay, arms, ammu> 
nition, equipments, or regimental necessaries of a soldier in the P^^s. 
regular forces of the Crown (6). _ Soldier’* 

The rolling stock and plant of railway companies is exempt from w 
execution (c). equipment. 

Bolling 

(ii.) At regards the Title of the Judgment Debtor. •*<**» 


90 . The goods and chattels seized must be those of the judgment Equitable 
debtor, and not of any other person (d). In this connection it is intercBta. 
necessary to consider first the position of equitable interests. 

Under a fieri faeiaa against a trustee chattels of the trust estate 
cannot be seized, and the trusts will be enforced against the sheriff 
seizing them (c). Under Bs fieri facicLS against the cestui que trust his 
equitable interests cannot be seized, and this rule excludes from the 
operation of the writ all equities of redemption (/). Where, however, 
the legal ownership vests in the judgment debtor by virtue of a rule 

Viet. c. 21), “bedding” includes a bedstead (Davis v. Harris, [19001 1 Q. B. 

729). 

(a) Small Debts Act, 1845 (8 & 9 Viet. c. 127), s. 8. This privilege of goods 
execution is not affected by s. 44 (2) of the Bankruptcy Act, 1883 (46 & 47 

. .. 0 . 62), which reserves to the banki'upt his tools etc. to a value of £20 (Rs 
Dawson, Ex parte Dawson, [1899] 2 Q. B. 54). 

(b) Army Act, 1881 (44 & 45 Viet. o. 58), ss. 144, 145. This exemption 
extends to territorials on service, see title BotaIi Foboes. 

(c) See p. 13, ante. 

(a) As to the effect of this general proposition, see this eub-eection generally. 

(e) See Burgh v. Francis (1670), 1 Eq. Cas. Abr. 320, pi. 1; tHnch .. 

Winchelsea {Earl) (1716), 1 P, Wms. 277 ; Foley v. Burnell (1783), 1 Bro^'O 0, 

274, per Lora Thurlow, L.O., at p. 278 ; Shingler v. Holt (1861), 7 H. d; N. 65 ; 

Duncan v. Cashin (1875), L. E. 10 0. P. 654, 558 ; Wright v. Redgrave (1879), 

11 Ch. D. 24, 0. A. ^ \ h 

(/) As to tho general rule that equities cannot to-day be seized under Stfufa., 

Bee Scarlett v. Hanson (1883), 12 Q. B. D. 213, 0. A. ; Miller & Co, v. Sohtrnon, 

[1906] 2 E. B. 91, per Kennedy, J., at p. 96. It was clear at common law prior 
to the Judicature Acts that a fi, fa. could not touch equities of redemption 
(even of leasehold land, and notwithstanding s. 10 of the Statute of Frauds 
(29 Oar. 2, c. 3), the greater part of which was repealed by the Statute Law 
Eevision and Civil Procedure Act, 1881 (44 & 45 Yict. c. 59) ) {Scott v. Scholty 
(1807), 8 East, 467 ; Lyater v. Dolland (1792), 1 Ves, 431 ; Re Newcastle {Dulce) 

(1869;, L. E. 8 Eq. 700). Nor does a fi. fa. affect the equify of redemption 
of chattels legaUy mortgaged (Ladirdke V. Crickett (1788), 2 Term Eep. 649 ; 

Dkkinson v. Kitchen (186^, 8 E. 5b B. 789 (ships) ; Steward v. Lombe (1820), 

1 Brod. & Bing. 506 ; (fross v. Barnes (1877), 46 L. J. B.) 479 (fixtures 
comprised in a mortgage) ). Under the previous divided system of tho courts it 
Was, however, the practice of the Court of Chancezy where thh judgment creditor 
had issued his wnt of fi. fa. or elegit, but not before {Angell v. Draper (1686), 

1 Tern, 399 ; Skirl^ v. Watts (17^1), 3 Atk. 200 ; Smith v. Hurst (1845), 1 Coll. 

706; Partridge v. Foeter (1864), 34 Beav. 1), to grant an order authoiisin^ the 
sher^ to seize the chattels or land, or«ven to grant an order mving validity to 
acts done by him, when the only bar to his seizure at law was me fact thatEthere 
was ^ trustee holding the legal owner^p {Pit v. Bunt (1681^ 2 Cas. in Ch. 73 ; 

Anm, {temp. Lord Nottinqbam, L.O.), ci^ in argument 1 P. Wms. 445; Scott 
V* mhol^, supra, per Lord Eli^borotjoh, 0. J., at p. 485 ; Kirkby v. Dillon 
(1821^), Coop. Pr. Cas, 504; Simpson v. Taylor (1844), 7 1. Bq. E. 182 : Bennett v. 

Kgipdl (1855), 8 Drew. 326; Gore v. Bows&r (18^, 8 Sm. G. 1, 8; and see 
Hor^ y. Cq 9 (1869), 4 Ch. App^ 92, per Lord Sathebukt, L.O., at p. 100). 

The situation, tnerefore, to-day^ probably, that While without the leavo of 
theqci^ the shfitiff would be a bmpasaer ia seiamg vested in tnisteeSi 
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of BA ^llde^ it oontracit for tho sale to him of after-acquired 

property, the sheriff can seize the^oods (flf). 

100. Where a fieri facias has issued against an executor or 
administrator of a deceased person in respect of a personal debt of 
such executor or administrator, the sheriff cannot take in execution 
goods and chattels of the deceased in his hands as such personal 
representative (fe), unless, indeed, after such lapse of time and in 
such circumstances (i) as to lead to the conclusion that the creditors 
of the deceased have been satisfied (k). 

101. Where the goods belong to the judgment debtor jointly, or 
in common, >yith some other person, they may be seized under 
a fieri facias unless the co-owner has become, solely entitled by 
survival upon the death of the debtor before the delivery of the 
writ (Z). The question of execution against partnership property has 
been discussed (m), 

103. Other instances in which the judgment debtor's interest in 
the goods is qualified by the rights of other persons may be con- 
sidered under two heads. 

First, the judgment debtor may be the owner of the goods, 
subject to the rights of other persons. In such cases the sheriff may 
seize the goods if the debtor is entitled to the possession of them, 
andi may sell his rights therein, but not those of the other persons 

such leave could be obtaiued ; and where the trust was a bare trust in favour 
of the judgment debtor, the court would probably uphold the seizure, at an)’^ 
rate against any but a subsequent bond fide purchaser for value (see Fit v. 
Sunt (1681), 2 Gas. in Oh. 74; Simpson v. Taylor (1844), 7 I. Eq, B. 182). The 
similjir procedure in aid of deyit has become practically obsolete by the extension 
by statute of the writ to equitable interests in land (Judgments Act, 1838 
(1 S' 2 Viet. c. 110), 8, 11), and the restriction of the wnt to land (Bankruptcy 
Act, 1883 (46 & 47 Yict. c. 52), s. 146) ; see p. 68, post. 

(p) Under the Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 26 (11); Inter- 
pleader Summons^ f 1875] W. N. 203 ; for property to vest under this rule it 
miist be taken into possession (Holroyd v. MarikaU (1860), 2 Do G. F. & J. 696), 
and, if it has so vested in another person, it oannot be seized under a fi, fa. 
against the judgme^it debtor (see [1876] W. Jf* 64). As to after-acquired 
property generally, see title Settlsmsih^s. 

(J) Farr y. Newman (1792), 4 Term Bep. 621 ; Oaskdl y. Marshall and Poland 
(1831), 1 Mood. & B. 132; Fenwick y. Laycock (1841), 1 Gal, & Dav. 632; Re 
Morgan^ Pillgremy. PiUgrem (1881), 18 (^. B. 93, 0. jL If, however, the goods 
be sold by the sheriff upon a fi. fa. against an executor who is also residuary 
legatee, and the purchaser (though having knowledge that the goods were assets 
the testator) have no knowledge of outstanding debts or other reason why 
the sale of the ^oos is improper, the sale will be valid [Nugent v. Gifford (1738), 
1 Atk. 463, explained in Graham y. Drummond^ [1896] 1 Oh. 968, 974 ; M^id v. 
Orrery {Lord) (1745), 3 Atk. 236 ; TayUnr v. Hawkins (1803), 8 Ves. 209 ; WhaU 
V. Booth (1784), 4 Doug, (k, b.) 36; Storry y. Walsh (1854), 18 Beav. 659; see 
also Graham y. Drummand, supra, where the same rule is extended to equitable 
execution), though the executor oould^have challenged the sheriff's right to 
seiiro {Fenwick y. Lamwk, supra). In an action for a false return of nuUa bom 
it lietf upon the sheiifl to prove that the debtor's title was merely that of an 
executor (Kdly v. Browne (1883), 12 D. B. Ir. 34^. 

Re Morgan, Pill^em v. PiUgrem, supra. Lapse of time will not ^one 
jusriily such seizure of good;s if the ex^.u<»r is carrying out the trusts bl the 
will ; comsaro Ray y. Ray (1416), (]^p. G. 264. 

(h) See me eases cited in notesW aud (il supra, 
ll) ^ 11 Vin. Abr., tit. Executtoii, 2)2 (a. a.), e, 3. 

(m) See pp. 10 ei Mg., ante. 
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entitled. Thus, goods subject to an innkeepert lien (n)\ or to a Sww. i, 
lien for work done upon them (o), can be seized (p), but goods seized Writ 
under a distress for rent (q), pledged, or hired out by the judgment bf Fieri 

debtor ( 7 ), or goods in bond upon which advances have been made, Facias, 

and which are held to the order of persons lending money to the ~ 
judgment debtor («), cannot be seized^ unless, perhaps, the advances 
be paid off by the execution creditor (f). 

Secondly, the judgment debtor may have an interest in goods which interests 
are the property of some other person. In this case, if the judgment 
debtor be entitled to possession, and have a saleable interest in the thM 
goods, they may be seized by the sheriff, and such interest may parties, 
be sold. Thus, if the goods are hired to the debtor for a term, his 
interest in them can be seized (a), though if, after notice from the 
owner, the sheriff purports to sell the absolute property in the goods, 
he may be liable for damages to the reversion (6). If the hiring 
is of such a nature that the debtor has no saleable interest (c), or if 
his interest has determined before seizure (d), or is determinable 
by the fact of seizure («), the sheriff cannot legally seize. Similarly, 
where the judgment debtor has a right of sale, as in the case of a 
pledge to a pawnbroker, his interest can be seized (/) ; but where 
the debtor has a mere lien (g), or is merely in possession of the 
goods as borrower, or upon deposit, the goods cannot be seized (h). 


(n) Subject to suck lion ; if the sheriff soils, be is liable for tbe amount of 
the lion {Proctor v. Nkholaon (1835), 7 0. & P, 67). 

( 0 ) Duncan v. Garratt (1824), 1 0. & F. 169. ^ ^ ^ 

(p) Tbe same rule would apply to goods lent, to, or deposited with, other 
persons by tbe debtor. 

(j) naxjthom v. Butih (1834), 2 Or. d; M. 689; JEkMtll v. BUiV)ty (1841), 

2 Mood. & R. 358. Tbe landlord may waive bis i^bts ; see Bdcher v. Patten 
(1848), 6 0. B. 608, per Ooltman, J., at p. 618. 

(r) Qarstin ▼. Asplin (1816), 1 Madd. 150 ; BaUa v. Thick (1845), 9 Jur. 304. 
Trover can be maintained by tbe pledgee against tbe sheriff seizing such goods 
{Rogers v. Kennay (1846), 9 Q. B. 592). It was suggested ii^ Rogera v. Kennay 


{Rogers v. Kennay (1846), 9 Q. B. 592). It was suggested in Rogers v. Kennay 
(1846), as reported in 16 L. J. (q. b.) 381, per Lord UENMAN, O.J., at p. 382, that 
although tbe goods cannot oe seized, the right to redeem pledges can be 
disposed of by seizure and sale of tbe pawn-tickets ; but see Re Rollason^ Rollasm 
V. Rollason^ Halse'e Claim (1887), 34 Oh. 1). 496. 

(e) Young v. Lamhert (1870), L. E. 3 P. 0. 142. 

\i) Scott V. Scholey (1807)> 8 East, 467i 

(a) And tbe owner cannot maintain an action against the sheriff for selling 
them {Oordm v. Harper (1796), 7 Term Eep. 9; Pain V. Whittaker (1824), 
Ey. & M. 99; Bradley v. Codey (1846), 1 0. B. 685), because, a sale by tbe 
sWiff not being a sale in market overt, tbe owner is not* damnified {Tancred 


V. Allgood (1859), 4 H. A N. 438). 

(5) Jn trover {Ward v. Mamuley (1791), 4 Term Eep. 48^; DeanT, Whittaker 
(1824), 1 0. & P, 347 ; Dujffil v. Spqttiswoode (1828), 3 0. & P. 435 ; Lancashire 
Wagq<m Co. v. Fitzhugh (1861), 6 H. & N. 502). 

(c) Cooper v. Willomait (1846), 1 0. B. 672. 

(d) Manders v. Williams (1849^, 4 E«oh. 339. No action by tbe bailor will 
lie when demand for possession is nepessary before the bailor has a rigb^ to it 


'{Bradley v. Copley (1846), 1 0. B. 68^. 

(e) JeUcs V. Hayward, [1905] 2 K. B. 460. 

(/) Be ^Uason, Bdllaeon V. BoUaeon, Halsds Claim (1887), 34 Oh. D. 496. 
Th0 sheriff may retain on a ft. fa. against a pawnbroker moneys received for 
relltoption of pMges {Squire ▼. Hudson (1841), 1 Q. B. 308). * 


Legg v* Evans (1840), 6 M. A W. 36. 

Sven if the judgment debtor so acts as to appear to be owner of tbo goods ; 
wson V. Wood (1810), 3 Tatmt. 266, 
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103 . ^0 ascertain what goods are the property of the judgment 
debtor andf as such, seizahle under the writ of fieri fctdaB^ those cases 
must be considered in which a third party claims the goods 
adversely to the debtor. As a general rule it may be said that the 
sheriff may only seize and sell goods which could be recovered, or 
retained, by the judgment debtor in an action between him and such 
third party. To this rule there are, however, several exceptions. 

In the nrst place, the sheriff may seize goods held by the third 
party under a conveyance by the judgment debtor executed in fraud 
of ^is creditors, although such conveyance would be valid against 
the judgment debtor (»). It may be noticed that the fact that the 
fraudulent conveyance is effected under the guise of a judgment 
and execution under a previous facias does not affect its 
invalidity against the sheriff acting under a bond fide execution (fc). 
It is the duty of the sheriff to make all reasonable in(][uiries to 
ascertain whether a conveyance relied on is fraudulent (Z). 

In the second place, the sheriff seizing under a fieri facias and the 
judgment creditor are not bqund by estoppels affecting the judg- 
ment debtor ; consequently, where the judgment debtor would 
be estopped from asserting his valid title to goods against the third 
person, the sheriff may nevertheless seize such goods (/h); similarly 
the sheriff will not be precluded from raising defences against the 
third party which could not by reason of an estoppel be raised by 
the judgment debtor (n). 

In the third place, the sheriff can seize goods where the judgment 
debtor would not be entitled to them as against a claimant, in those 
» cases where the claimant^ title is derived from the judgment debtor 
and where, as previously explained (o), the property in the goods is 
bound by the writ and the title of the claimant is later in date than 
the date of such binding. 

104 . Where any person claims the property seized by the sheriff 
under a fUH facias, the sheriff is entitled to the benefit of inter- 
pleader process, and the court has power to order a sale, subject to 
the rights of the parties (p). 


. v/uki vifiYAiroES.^ A sale for ^od consideration is not fraudulent 

merely because made with intent to defeat an expected execution creditor (Wood 
V. Dixie (1846), 7 Q, B, 892; Holbird v. Andersim (1793), 6 Term Eep. 23d; see 
also DarvUl v. Terry (1861), 6 H. & N. 807). 

{k) Bi^ey y. TTyncJAam (1743), 1 Wils. 44 ; West y. Skip (1749), 1 Ves. Sen, 239, 
per T^rdHABDWiO^, L,0., at p. 246 ; Imray y. Magnay (1843), 11 M. & W. 267 
U) Imray y. Magnay, supra, 

Im) Richards y. Jishnaton (1869), 4 £L N. 660. 

(w) For example, that an assirament by the judgment debtor to the claimant 
was void, as being an act of bankruptcy ^Chase y. Oohle (1841), 2 Man. A G. 
9Z0), or as being subsequent to anofner bill of sale (Gadsden y. Barrow (1864). 
9 Exch. 614); see also Edwards y. English (1867), 7 E. & B. 664,^ Me 
sheriff will not, howeWt bo allowed to set up his own wrong-doing; tor 
exam Jle, in an action by a lazldlord under the Landlord and Tenant AotT 1709 
(f Ann. 0 . 18), s. I (see p. 63, post), he will not be allowed to set un ihe 
title of a third person and allege that he had no right to seize at all; soe^EMfc 
V, BraddyU (1824}, )£*01o. 217, 

(o) See p. 42, a/Ms. This ^'bin^g’^ operates only against the nrotiei&of 
the judgment debtor, and therefore, where the claimantT^e is hostun^nd 
indepeiment of that of the Judgment d&tor, it will preyail against the 
( jj^ Under B. B 0., Ora. 67, r. 12; see ti^ IsmutruiaiS^ 
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• 

105. All qaestions arising upon a bankrapt(7 of the judgment 
deb^r as to the relative rights of the judgment oredikir and the 
trustee ' in bankruptcy, and the operation of an execution as an 
act of bankruptcy, and the special duties of the sheriff for the 
protection of trustees in bankruptcy, have been dealt with (q). 


SuB'SiiOr. 7. — Sow Payment of Beni and Taxa it prooided for. 

106. When a landlord who has a claim for rent due against his 
tenant has distrained and is in possession of the goods, the sheriff 
will not be entitled to levy upon them in the event of a writ of 
fieri facias issuing against the tenant (r). 

It, however, the landlord has not distrained before the sheriff 
seizes the goods, they are in custodia legis and exempt from 
distress by the landlord (a), and this exemption extends both while 
in the sheriff’s hands, and also for a time after the sale reasonably 
sufficient for the removal of the goods by the purchaser (b). 

Although the landlord is prevented by a seizure by the sheriff 
from distraining, he is, by statute (c), entitled under an execution in 
the High Court (d) to have the rent due, not exceeding one year’s 
rent, paid to him before the removal of the goods from off the 
premises. This subject is dealt with at length elsewhere (e), but it 
may here be noticed that where a claim is made by the landlord the 
sheriff is liable to the landlord not only for removal of the goods 
without payment of the rent (/), but also for a negligent sale of the 
goods, whereby the landlord is damnified (y). After notice of a^ 


,274. 

laj jie jaacKcnzi^, x&w warw x4C7-.ywu>o,.*»w i_*vvvj 566. 573. 

0. A. ; and see SaUm y. SoiOkby (1738). Willes. 131 j Wharton y. Nayhr (1848), 
12 Q. B. 673 ; except to the extent permitted by the Landlord and Tenant Act. 
1851 (14 & 15 Viet, a 25), a. 2; and titlo Disxbbss, Vol. XL, p. 179); and 
except also in the case of distress for rent due to ttie Crown {R. v. Gotton 
(1761), Park. 112). 

(J) Peaeo(3t v. Purvi* (1820), 2 Brod. & Bing, 362 ; Weight v. Dewu (1834), 
1 Am & El. 641 ; Be Benn Davie, Eos parte PeBen Trwdete (1885), 66 L. J. B.) 
217. If the goods remain on the premises after a fraudulent and nohtiow 
bill* of sale made of them undw an execution, the landlord con ^strain 
them iBadth v. RvmOL (1811), 3 Taunt. 400) ; so, alro, it fte Aenfl have 
abandoned moAee y. Arundale (1813), 1 M. & 8. 711); ot if ^ ex^Uon 
creditor waive hie rights (Seven v. MikiU (1766), 1 Zeny. 870). Note also tlm 
restriction imposed by the Sale of Earming Stock Act, 1J^8 (66 Goo. 3, o. 60), 

*’ (c)”:^(^oil‘i^ T^t Act, 1709 (8 Ann. o. 18), s. >, m afloc^ ^ tte 
EMWition Act, 1844 (7 & 8 Viet. c. 96), e. 67, m the case of tenancies shorter 

*^*The^dlord and Tenant Act, 1709 (8 Ann. o. 18), does not apply to goo^ 
taken in execution under procoee isfuing out of toe co^ty ooi^ } m to 
gintiittr prbvisioiiB applying to such process, see title County Co'UBTB, vol. v ULf 

DiBomtss, Vol. XL, pp. 174 rf aej. ; Ow v. Earper, [1910] 1 Oh. 
4® ! and titlo Lanblobb anb Tenant. , n x - a.- 

m In such an action the landlord need only prore the fact of pupation, 
aw4e burden of proving payment of the rent hee upon the AetA [Harrmm 
W9V7 Trice, 690); u 

Vs JPlstsAef (1994), 2 Dowl# 86S« 
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seizure. 


niftitn by the landlord (A) the sheriff may seize sufficieht goods 
to cover sdch claim, in addition to the debt due under the 
fieri facias (t). 

By the terms of a later statute (k) the landlord is entitled, as an 
exception to the general rule that goods in cuotodia legis cannot be 
taken under a distress for rent, to take in distress grouring crops of 
a farm tenant for rent accrued due since the date of the seizure by 
the sheriff (2). 

107. Under the Taxes Management Act, 1880 (m), certain 
duties and taxes (n) payable by any person become in arrear, no 
goods or chattels belonging to such person are liable to be taken in 
execution, unless the judgment creditor, before the sale or removal 
of the goods, pays to the collector all arrears due at the time of 
seizing such goods, or payable for the year in which such seizure 
should be made, not exceeding in all such duties and taxes for one 
year. In case of refusal to pay such amount the collector is to 
distrain and eell(o) such goods, notwithstanding the seizure, in 
order to obtain payment of such amount, together with the costs of 
such distress and sale, and every collector so doing is indemniffed (p). 


Sub-Sbot. 8 . — Seizure and iU Effect. 

108. For an act of the sheriff or bis bailiff to constitute a 
seizure of goods, it is not necessary that there should he any 
physical contact with the goods seized {q), nor does such contact 
necessarily amount to seizure (r). An entry upon the premises 
*on which the goods arc, situate, together with an intimation of 
an intention to seize the goods, will amount to a valid seizure (s), 
even where the premises are extensive and the property seized 
widefy scattered (0, but some act must be done sufficient to 
intimate to the judgment debtor or his servants that a seizure 
has been made (a), and it is not sufficient to enter upon the 


(A) But not before euoh notice {Re M’Oarthy (1881), 7 L. B. Tr. 473, 0. A.). 

(t) Seo title DISTBBSS, Vol, Xl., p. 178. The eheriff is not bound to notify 
the judgment debton-of the landlord’s claim (Davidson v. Allen (1886), 20 
L. B, It. 16 ; and see also Cocker y. Muearoee (1846), 9 Q. B. 223, where the 
same point was discussed, but not decided). 

I ’A) Landlord and Tenant Act, 1861 (14 A 16 Yict. a 26), s. 2. 

I'l) See title Distress, Yol. XL, p. 178. 

m) 43 & 44 Yict. 0 . 19. 

(n) These are the duties on inhabited houses, income tax, and the land tax 
(ibid., B. 88 (1) ; cndfibid., s. 6 (1) ). 

fo) The distress and sale will be governed by the terms of s. 86 of the Act 

(p) Ibid., B. 88. Where, under a local Act, the sheriff, on fating goods in 
execution, was requited to pay the rates, an action was held to lie him 

for paying the judgment creditor without so doing (St. Marvlebme Vwtrv y. 
London (Sheriff), [1900] 1 Q. B. 111). * 

^ (£) BiseMes y. Bcdh Odakry Co. (1877), Ex. D. 459; (1878), 8 Ex. D. 174, 

(r) ife Davies, Ecs parte WUnams (1872)* 7 Ch. App. 314: Be WUlkme, Ea 
parte Jones (1880), 42 L. T. 167. 

(s) Bissit^ y. Colliery Co., supra. Similarly, a seuUie of part of the 

goods in a house m the name of the whole is a good seizure (Cole y. Ddoiei 
(1608), 1 Ldf Baym. 724). ^ " 

Gladstone y. Padwiek (1871), L. B. 6 Exoh. 208. 

Balls y. Thidi (1846), 9 Jur. 804, per Lord DrancAM, OJ., at p. 806. 
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premises and damand the debt (b). Any act \?hioh, if ^ot done sbot. i. 
with the authority of the court, ■would amount to a* trespass to Wilt 
goods will constitute a seizure of them when done under the ofileii . 

writ (c). Whether or not there has been a seizure is a Question Facias, 
of fact(d). 

• 

109* By the seizure the goods are placed in custodia leffis. The Effect of 
seizure is for the benefit of those who are by law entitled («). wteure. 

The general property in the goods remains in the execution ’ 

debtor (jf), though what is called a special property in them vests in 

the sheriff, so that he can maintain actions for trespass or trover 

against any person who takes them away ((7). No property in the 

goods passes to the execution creditor (ft). By the seizure they 

are taken out of the order and disposition of the execution 

debtor (i), and out of his apparent possession (A). By the seizure 

before any act of bankruptcy the execution creditor becomes 

a secured creditor (Z). The seizure is not a satisfaction of the 

execution creditor’s debt, even to the value of the goods seized (tn), 

but it is said to be pro tanto a discharge (n). 


(h) Although made by the bailiff having the warrant in his hands (Nash v. 
Dickenson (1867), L. R 2 G. P. 252). 

(c) Mortimore v. Cragg (1878), 3 G. P. D. 216, 0. A.; Andrews v. Saunderson 
(1857), 1 H. N. 725. 

(<Z) Bird V. Bass (1843), 6 Man. & G. 143 ; Balls v. Thick (1845), 9 Jur. 304; 
Bower v« Hett^ [1895] 2 Q. B. 51. 

(e) QUes v. Qrover (1832), 1 01. & Fin. 72, 77, H. L. ; Union Bank of London v. 
Lenanion (1878), 3 0. P. D. 243, G. A. * 

(/) iZ. V. Bird (1680), 2 Show. 87 ; (Hhs v. Qrhver, supra; fToodZancZ v. FuUer 
(1840), 11 Ad. & El. 859 ; Playfair v. Musgrove (1845), 14 M. & W, 239 ; 
Payne v. Drewe (1804), 4 East, 523 ; Samuel v. Duke (1838), 3 M. & W. 622 ; 
Union Bank of London y. Lenanion^ supra; Be (Jlarke, [1898] 1 Oh. 336, 339, 

0. A. 

{y) Wilhraham v. Snow (1670), 2 Wms. Saiind. 47 a ; Giles v. Grover G832), 1 

01. & Fin. 72, H. L. ; but not unless there has beon actual seizure {Blades y. 
Arundale (1813), 1 M. & S. 711). The judgment debtor is not guilty of larceny 
in taking goods seized by the sheriff {B, v. Knight (1908), 1 Or. App. Bep. 
1861. 

(A) Giles v. Grover^ svpra^ at p, 97. * 

(i) Fletcher v. Manning (1844), 12 M. & W. 571 ; Be Baldwin^ Ex parte Foss 
(1858), 2 De G. & J. 230, 0. A. 

(k) Be Brenner, Ex parte Saffery (1881), 16 Ch. D, 668, 0. A., not following Be 
Cde, Ex parte Mutton (1872), L. B. 14 Eq. 178. The effect of this is to prefer a 
claim under a prior (absolute) bill of sale, althou|;h not roistered, to that of 
a trustee in bankiniptcy subsequent to the execution {Re Males, Ex parte Sted 
(1905), 54 W. B. 202). • 

(Z) Slater v. Binder (1873), L. B. 7 Exch. 95,:^. Oh. ; Ih Clarke, [1898] 1 Oh. 
336, 0. A. The execution is not made invalid by the oankruptcy, but the 
execution creditor is in certain circumstances deprived of the fniits of the 
execution {Be Pearce, Ex parte Crosethwaite (1885), 14 Q. B. D. 966 ; Figg v. 
Jlfoors Brothers, [1894] 2 Q. B. 690) ; see title Bankeuptoy and Insolvency, 
Vol. II., p. 272. * ^ ^ ^ 

(m) Xee v. Dangar, Grant <fc Co., {1892] 1 231, affirmed, (I892]4i Q B 

337, 0. A. The expression satisfaction ” has b^n used in the ca^s incautiouBly 
when it was immaterial to consider the distinction between seizing and selling 
by the sheriff (i6t<Z.,at p, 350) ; see Clerk v. Withers (1704), 2 Ld. Baym. 1072 ; 
tdnsdoums v. Connor (1889), 24 L. B. Jx. 50). , 

^(n) Be a Debtor, Edc parte Smith, [1902] 2 K, B. 260, 0. A,, per Vaughan 
W lLLIAMB, L.J., at p. 265. 
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after seicare. 
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to sheriff 
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to be levied 


Bale of 
ipooda. 


up. iher the seiznre tmder the writ it is the dieriffs duty 
te retiun possession until sale (o). If he abandon the ^ds, th^ 
are no longer subject to the writ (p), and he will be liable to the 
judgment creditor for damages (g). He may, however, after with* 
drawal, re-enter, if directed to do so by the judgment creditor (r). 

A mere absence, to be distinguished from an abandonment, 
must be a relinquishment of possession caused by some urgent 
necessity («), and the question as to whether an abandonment has 
taken place is a question of fact, in determining which any 
absence, unless satisfactorily explained, will be considered an 
abandonment (t). 

UL The sheriff has authority from the judgment creditor to 
receive the amount to be levied (a), and can give a discharge (b). 
If payment or tender (c) be made, he must withdraw from posses- 
sion (d), and if no payment be made, he must, after the seizure, 
proceed at once to prepare for sale (e). 

112. The sheriff is not entitled to hand over goods seized under 
a writ of ^ieri facias to the judgment creditor in satisfaction of the 
debt(/), although at a sale the judgment creditor (g) or judgment 
debtor may be purchasers of the goods (/t). It is the duty of 
the sheriff, within a reasonable time after the seizure, to sell the 


(o) Ackland v, Paynier (1820), 8 Price, 95. 
\p) Bladea Y* Arundak (1813), 1 M. & S. 


711; Crouder v. Long (1828), 8 

598. 

(g) For other persons will b# able to obtain priority by distress or execution 


52 J. P. 182). The sheriff 
received a claim for rent 


(Crowder v. Xowy, $upra; Shaw v. Kirly 
must, however, abandon possession where he 

under the Landlord and Tenant Act, 1709 (8 Ann. c. 18), s. 1 (see p. 53, ante), 
and the judgment creditor does not pay off such claim (Foster v. Hilton (1831i, 
1 Dowl. 36). 

(r) MiUer Co. v. Solomon, [1906] 2 E. B. 91 ; but not unless so directed 
{bhawY, Kirly, supra), 

(e) Acklamd v. Paynter, supra, per Qraham, B., at p. 101. 

(t) Ibid,, per O.B., at p. 100. A withdrawal so as to facilitate a 

sale of a business to a limited company is an abandonment {Bagshawes, Ltd, v. 
Deacon, [1898] 2 Q. B. 173, 0. A.), nor will the fact that the ofiQlcer, after 
seizure and before departure from the premises, has left his warrant in a 
drawer in the debtor's house, prevent his absence from being an abandonment 
[Blades v. Arundale, supra), 

(a) See Rook v. Wiimot (1690), Oro. Bliz, 209 ; Taylor v. Raker (1077), Freem. 

(k. b.) 463. ' ' 

(b) Gregory t. Sloukoan (1862), 1 E. & B. 360. 

(c) By the judgmegt debtor or another person (B. v. Bird (1680), 2 Show. 87). 

(d) And the execution creditor, if satisfied, should dii-ect him to withdraw, 
bat will not be liable for not ao doing except upon proof of ni.iie e (PhUlios v. 
Qenaral Omnibus Ck>. (1880), 60 L. J. (u. B.) 112). 

(s) Be Crook, Ea parto Sampshiro (Shafff) (1894), 10 B. 894, where it was 

also decided that no valid sale can he mwe before seizure. No approisemsiB^ 
before bale is necessalw {Bealy*y. &M»pton*(1089), 2 Tent. 98). f 


1^) Thornton v. Blw. 604. 


...s- « (18M). ftPrios, 8M, n. { Sira^ordy. 2%nam(1822), jtiik 

(1874), 9 Obi Aim, 432, 437. ^ 

(A) Xhe sh er i ff may not himselPkeep the goods and pay the siiiidunt of ^e 
levy (FoQsr y. IfesdaM (1604), Noy,.l<^ ■ ^ 
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goods {») for a reasonable price (ft), and it is also Ids dai 7 *not so to Bwjt. i. 
coddoct the sale as to prevent them fetching such a price as might WHt 
have been obtained (2). ^Fleil . 

The sale mast, erhere goods are sold tmder an execntion for a sum Inudas. 
exceeding £20 (including legal incidental expenses), onless under 
order to the contrary from the court issuing the process (m), be 
made by public auction publicly advertised on and daring three 
days nisxt before the sale (n). If, however, the sale is made otherwise , 

than in fulfilment of these requirements, its validity is not affected 
until set aside by the court (o). 

After the sale it was formerly usual for the sheriff to give to the 
purchaser a bill of sale of the property purchased, but such docu- 
ment is not necessary to the validity of the sale (p), and is not now 
given. The usual receipt enumerating the goods sold need not be 
registered as a bill of sale (q). 

U3. A sale by the sheriff is not a sale in market overt, and the Title acquired 
purchaser acquires thereby only what the judgment creditor has a ^7 purchaeer. 
right to sell, namely, the precise interest, and no more, which the 
judgment debtor possessed in the goods, subject to all charges and 
incumbrances, legal and equitable, to which they were subject in the 
hands of the debtor (r). No warranty of title is implied in a sale by 
the sheriff (a). A bondjide purchaser from the sheriff is entitled to 


(t) And it is no excuse that he considered the delay beneficial to all parties 
{Me Essex {Sheriff )y Terrell v. Fisher (1862), 10 W. B. 796). A week’s delay to 
verify a notice of an act of bankruptcy has been held to be unreasonably long 
{Ayshfcrd v. Mvrmy (1870), 23 t. T. 470), but no precise time is ^edfiedf 
As to process issuing from inferior courts, seep* 128, post. Any unreasonable 
delay will, on proof of damage, but not otherwise {& Essex {Sheriff), Terrell 
V. Fisher, supra), render the sheriff liable to the judgment oremtor {Aireton v. 
Davis (1833), 3 Moo. & S. 138 ; Ayshford v. Murray, supra; see also Mullett v. 
ChaUis (1831), 16 Q. B. y’O), and to the judgment debtor {Carlile v. Parkins 
(1822), 3 Stark. 163 ; Ash v. Dawnay (1852), 8 Exch. 237). The sheriff need 
not accept an indemnity offered by a claimant for not selling a chattel having 
roecial value, but may proceed to sell notwithstanding such offer {Harrison v. 
Poster (1836), 4 Dowl. 538). 

(^) It is not sufficient that he sells them to the highest bidder greatly under 
their value {Keightley v. Birch (1814), 3 Camp^ 521, 524). 

0 For example, by improper lotting of the goods (Wright y. Child (1866), 
L. K. 1 Exch. 358) ; and a clearly negligent sale has been set aside by the court 
in Ireland {Edge'r. Kavanagh (1888), 24 L. B. Ir. 1). 

(m) Such an order has heen made on an exmrte application of the judgment 

creator {Hunt v. Fensham (1884), 12 Q. B. u. 162). The application can be 
made at chambers {Hunt y. Clifford, [1884] W. N. 86), and is usually made by 
eummons, to which the sheriff must be a party. * 

(n) Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 145. • He may proceed to 
advertise immediately without waiting {Re Crook, Ex parte Hampshire {Sheriff), 


(1894), 10 B. 394). 

(o) Crawshay v. Harrison, [1894] 1 Q. B. 79. 

(») Hmuman y. Bw^er(1866), 11 Exch. 760. As to ships, see p. 48, ante. 
Xa) ioT the property passes by tne sale itself {Marsden y. Meadoiws (1881), 


B. D. 80, d. A., following Ivoodgaie v. Qodj^rey (1879), 5 Ex. D. 24, • 0. A., 


d^d ed under an earUer statute) ; see also title Bills of Salb, Yol. HI., 

^ V. Nt/u BrvniwiA and Canada BaA. Cb. (1^), L. E. 1 P. (X 

»7«, 76; Da W<df’*.PAeaWn,{l<m), 17 W. S. 614 ; Onme 4b Sm ▼. Omend, 

606i6S.B.87. 

(«) Ana ihia •xoq^tioii to fho utoal role oxftoads to a mIo of bu bugoiivbj 
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Bun. 1. the my other bondji^ purchaser against other 

Writ exeeutioUB ^hich should have had priority (a)i and that even if ^e 
of Hetl 'writ under which the sale at which he purchased is void, as being 
Faeiaa under a fraudulent judgment ((). 


Betnrnsto 
•the writ. 


Betamcd 
fieri feei. 


Betumof 
nMa itrta. 


SuB-SxoT. 0. — £efur» to the Writ and Btmediet far the Ammmt levied, 

114. The ordinary forms of return specially applicable to the 
writ of fieri fadae are three in number : {!) fieri feei: (2)nuUa bona ; 
(8) the gooAe emd chattels seised remain in my hands unsold for want 
of buyers. 

116, The return of fieri feci is applicable where the sheriff has 
seized and sold goods sufficient in value to satisfy the amount to be 
levied under the fieri facias. It states that the sheriff has caused 
to be made the moneys and interest named in the writ or the 
amount levied. 

116. The return of nulla bona is applicable where there are no 
goods of the judgment debtor in the sheriff’s bailiwick (c), the 
proceeds of which are available to satisfy the writ(d). It is there- 
fore a good return if there are no goods at all, or, if the proceeds 
of such goods as have been sold have not proved more than suffi- 
cient to satisfy the costa of the levy (e), and any claims prior to 
those of the writ, such as other prior writs (/), executions on behalf 
of the Grown (y), or landlord’s claims under the Act of 1709 (A). 
It states that the judgment debtor has no goods or chattels whereof 
jjhe moneys and interest named in the writ, or any part thereof, 
can he made. • 


Where no 117. The return that ths goods and chattels seized remain in my 
etomiSl hand$ unsold for want of buyers is applicable not only to the case in 


the purchaBer to another ponon present at the auction (Chapman v. Speller 
(1850), 14 Q. B. 621). 

(а) Under the Sale of Goods Act, 1893 (66 & 67 Yict. o. 71), s. 26 (1) ; see 
note (/), p. 43, ante, 

(б) Imray v. Magnay (1843), 11 M. & W. 267; but not, of course, if he knew 

of or was party to the invalidity of the execution (Beeaey v. WindJum (1844) 6 
Q. B. 166; diswproved, upon another point, in White v. Morrit (1862) 11 O B 
1016; GhHitophertmv. Burton (1848), 3 Bxch. 160 ; Ogden v. &ikefA (1849)! 
2 Car. & Er. 772 ; Shattock v. Carden (1861), 6 Bxch. 726). ^ 

(c) That is to say, goods seizable under the writ; and therefore where the 

judgment debtor’s title to goods is void {Orotley v. Arkwright (1788), 2 Tfenn 
Bop. 603), or merely equitable (Scarlett v. Jfanton (1883), 12 Q. B. D. 213 
0. A.), or^has passed^ a trustee in bankruptcy (Smof&omJe v. Olivier (lSi4). 
13 M, & W. 77), the return is Rood. ' 

(d) Milner v. £aw(»ng<(1867), L. B. 2Bxdh. 249,p«>BiUMWi!ix, B« atp. 262. 
Thus the return is good to a writ delivered with the intention of ilAlranJ,‘„j . 
creditors, whether there are goods available or not (Shattock y. Carden, emra) 

(e) Dmnit v. Hihdhain (1874), L. B. 9 0^. 846, per Aeohibaij), J„ at n. 349. 
(/) im., iwr BLatacBUBK, J., at p. »8. But where the sheriff hu sold 

under tSie wnt he must return fieri fiiei,' even though he diould have sdd 

sSStlir™ 

(«) &rove V. A Idridge (1832), 9 Bing. 428. 

(a) Ijendtotd and Tenant Act, l2jD9 ffl Anh, o. 18), e> 1 ; see n. 63, eHitij 
1 Q«d. Avar. 98; S^n v. Svtm (184?,^ 
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whi^b no bid is made for tbe goods ^t), but also where no offer is 
made of a sum reasonably approaching their value (i)^ The value 
of tbe goods should be stated in the return (1). 

118* Where the goods seized have realised insufficient to 
discharge the whole sum due, and either there are no further goods, 
or such ^goods as there are have been seized and remain unsold in 
the sheriff’s hands, the return will be as to part a return oi fieri feci, 
and as to the residue a return of nttlla bona, or that the goods 
remain unsold, as the case may be. It is not necessary for the 
return to specify the particular goods taken (m). 

U9. Other forms of return are sometimes applicable. Thus, 
where the execution is stayed by order (n), or by direction of the 
judgment creditor’s solicitor (o), or where the judgment debtor is a 
beneficed clerk and has no goods or chattels in the bailiwick (p), 
these facts should be stated in the return. The returns of mandavi 
balUvo (q) and of a devastavit (to a writ of fieri facias de bonis 
testatons (a) ) are also applicable. 

The return must not fail to state whether the debtor has goods 
within the bailiwick (6), Where the writ to which a return has to 
be made is one of several writs, the sheriff should return specifically 
whether he has seized under the writ, and the form applicable to 
such a return is, after a recital of all the writs delivered, that he 
has seized ** by virtue of the said several writs, and according to 
the priority thereof” (c). 

120. Where a return of fieri feci has been made as to the whole 
or a part of the moneys to be levied, the sum returned thereby aff 
made is recoverable from the sheriff by the judgment creditor ; as 
is also the amount in fact levied, whether any actual return has 
been made or not(d). An action lies for the amount levied or 
returned as levied («), as for money had and received (/) ; or a 

(t) Barnard v. Leigh (1815), 1 Stark. 43. 

\k) If he sell the gooos at an excessively low price he will be liable at the suit 
of the judgment creditor for damages [Keighiley v. Birch (1814), 8 Camp. 521). 

(i) Barton v. Gill (1844), 1 Dow. & L, 693 ; Winth v. Chetwynd {foraS (1839), 

7 Dowl. 654. The omission to state the value is a merefirregulanty {Chamher& 
V. Coleman (1841), 9 Dowl. 688). The effect of the return of value is to bind 
the sheriff in case of a rescue {Clerk v. Withers (1704), 6 Mod. Eep. 296). 

(m) WilleBi v. Sparrow (1816), 6 Taunt. 676. 

(n) Gleglwrn v. Bes Jngea (1819), 3 Moore (o. P.), 83. A compromise between 
the parties is no reason why the sheriff should not return the writ {Bahon ?. 
Meggat (1836), 4 Dowl, 567). 

;o) Leoi V. AhbGti (1849), 4 Exoh. 688. • 

\p) E. S. 0., Ord. 43, r. 3 ; and see p. 89, poet, ^ 

Iq) See p. 19, ante, 

(а) Bock V. Leightcm (1700), 1 Salk. 310 ; and see p. 16, ante, 

(б) Thus, a return to the effect that the debtor’s house is barricaded so that 
the shftTiff cannot ascertain whether he have goods or not is not a good return, 
and will be set aside by rule niei (M^ik v. Caea (1841), 9 Dowl. 332). 

U) Chambers v. Coleman (1841), 9 Dowl. 68S^ eatplmnmg Winth v. Chetwynd 
(Itord)t $upra. Where several writs of fi, fa. are delivered simultaneously the 
lortn of return b doubtful {Ashworth v. Uxbridge (Bari) (1842), 2 Dowl. (if. s.) 
377 ). 

(d) Berktnson v. Gilford (1039), Cro. Car. 689. 

* (e) Ibid. 

{/) Zmgdill V. Jones (1810), 1 Stark. 346, A demand before action b nefc^ 
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60 

Rnnr.i^'; 

'mul: 

ofn^ 

Facias. 


Writ of 

venditioni 

ewponaim 


'Ib^benmoaf.. 

Bommco^ to the cberiff lor an order that he pay over the money 
may '‘re 89 rted to, and if an order be made thereon a vrnt of 
attachment vill be iesned to enforce it(y}. It is no defence to an 
action for each money that the eheriff has been ordered to retain 
the money by the House of Commons (k). The sheriff is estopped 
from denying, after such a return, the receipt of the moneys (i), or 
&om pleading a subsequent rescue (y), but he is not precluded from 
showing that goods returned as those of the debtor were in fact 
those of another (k), or that the debtor's title has been defeated 
subsequently (Q. 

Any false statement in a return causing damage to the judgment 
creditor wUl give him a right of action against the sheriff for a false 
return (m). 


SuB-SsoT. 10.— FHI* in aid. 

121. Where it a|>pearB upon che return of a writ of fieri fadat that 
the sheriff has seized but not sold any goods of the judgment 
debtor, the judgment creditor is entitled, on the writ with such 
return being hied as of record, to sue out a writ of vendUiani 
exponat (n). This writ is a part of the fieri facias directing the 
sheriff to execute it in a particular manner, namely, to sdl for the 
best price obtainable (o). The judgment creditor cannot proceed 
summarily against the sheriff on the return above mentioned. He 
must proceed by writ of venditioni exponas {p). But the sheriff 
must sell under the fien facias notwithstanding the return to the 


neoesBary (Dofe v. Bireh (1813)* 3 Camp. 347), excrot as affecting the oourt’a 
discretion as to costs {Jefferies v. Sheppard (1820), 8 B. & Aid. 696). 

{p).Si(Kkd(de V. Hansard (1840), 3 Ber. & Dav. 330. Being an officer of the 
ooim, the sheiiS may be ordered to pay interest (A. v. Villers (1823), 11 Price, 
676). 

(a) Stoekdale y. Hansard, supra, ■ 

(i) Bidd T. BntiiA (1837), 6 Dowl. 736, Qe becomes a debtor by record fl9 

Tin. Abr., tit. Sheriff, p. 440 (L), 2). ■' ' 

(j) Mitdmay v. SmUh (1670), 2 Wms. Saund. 843; Olerhy. Withers (1704), 
2 Ld. Eaym. 1072, per Bovt, 0. J., at p. 1076. 

! Qc) Siimson y. Famham (1871), Ib ^ 7 Q. B. 176, per OOOKBUBK, O.J., at 
). 178, dissenting from a dietum of Lord Oaicfbsu. in Semmett v. Lamenos 
1850), 16 Q. B. 1004, at p. 1010. 

(1) 6tond«hy.Bo» (1W9), 3 Exch. 627 ; Brydgesr. Wififard (1817), 6M. & a 
42 ; but see Fidd v. 5 DowL 736. ^ 

/.M But not ottervrise (rylfe y. B»VeA (1843), 4 Q. B. 666, 677 ; Lem y. Hcde 
(1859), 29 L, J. (o. p.h 127 ; and Dennis y. Whetham (1874), L. B. 9 S B. 846. 
848); as to this, see also p. 28, onto. ' " 

(n) B. S. 0., Ord. 43, r. 2 ; Oamerm r. Reynolds (1776), 1 Oowp. 403. By 
t. 6 wnts of venditioni exponas, distringas nvper vieeeomitem, fieri facias ds bonU 
eedesiastieis, semestrari ds 6on<i eadeiiastieis, and aU other writs in aid of a writ 

df fn. dXT M nlMwie wvtAWP fiA laanail 'avtil Ji •_ 


be cmd executed iu tbe same cases and 
»tawo uicuiitoA ma ,MdiVAwoios^e Abe sbesifl esQ sell under tbe j4e Yci. for any. 

«im«. i. „ 

^6^*) dCeighOey v. (1814), 8 Ounp. 621 ; Hughes y. Mas (1888), 4 M. A 

(p) autteAyOsjt. (1812), 16 Bash 78; Rustoa y. Hd{fiM (181»t.A 
B. Aid. 204. Ibe ratenfl can be compelled to make a return to a wru 'bl 
venditioni eafpo^ (Be te Berh {Sheri f) (lOSAb 8 Dowl. 97). 


of JL /a. or ox degii^ ma; 
tbe same manner as * 
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aboTe effects, and xnaj liable to an actiob for negligenee in 6n)T. i. 

not Bo doin^(r). , TW^tit 

The sheriff can sell under this writ for under the value notwith< ef Fieri 

standing that he have returned what the value is («}. The return F'acias. 

to this writ must be of the sum for which the goods were sold (t). 
if the sheriff refuse to sell he may be distrained under a distringas 
issued to the coroner (u) or attached by the court, though attach- 
ment will not be ordered to issue against the sheriff if he returns 
that the goods are in his hands (^a), unless he is trifling with the 
court (b). A return that he retains the sum realised for another 
judgment creditor under a prior writ is bad (e). 

122. Where the sheriff has returned that goods remain in his Writ of 
hands for want of buyers and then has gone out of office, the remedy 
against him is by writ of distringas nuper vicecomitem (d). 

The writ is directed to the sheriff in office to distrain on his pre- 
decessor, so that he sell the goods retained by him for the best price 
obtainable. The issues of the distress can be increased upon 
summary order in case of delay in selling (e). 

Sect. 2 . — Writ of Elegit 
Sub-Seot. 1. — Nature, Form, and Effed. 

123. The usual method of execution against land under a Writ of 
judgment or order for the recovery or payment of a sum of money 

is by writ of eUgit(J)s Under this writ the lands of the judgment 
debtor are delivered to the judgment creditor, to bo held by him 
until the satisfaction of the debt. The writ does not provide for, * 

(g) Jeanea y, Wilkins (1749), 1 Ves. Sen. 195. 

(r) Airdon r. Davies (1833), 9 Bing. 740; Jacobs v. Ilumphrey (1834), 2 
Gr. & M. 413. Nominal damages only are recoverable unless special damage is 
proved (Bales v. WingfiM (1833), 2 Nev. & M. (k, b.) 831 ; Levy v. Jlale (1859), 

6 Jut. (n. 8.) 702). 

I s) Slye's Case (1619), Godb. 276; B, v. Bird (1680), 1 Show. 87. 
t) B, V. Jones (1814), 1 Price, 205 ; Mahony y. Blalie (1832), Alo. & N. 115. 
u) Clerk y. Withers (1704), 6 Mod. Bep. 290, 300. 
a) Leader y, Danvers (1798), 1 Bos. & P. 359. 
h) Anon. (1815), 2 Ohit. 390. 
c) Bowe y. Tapp (1821), 9 Price, 317. 

[a] See B. S. 0., Ord. 43, r. 5 ; and p. 24, ante. The necessity for this 
remedy seldom arises. The transfer of pamy executed writs and process from 
one sheriff to the next is provided for by s. 28 of the Sheriffs Act, 1887 (50 & 51 
Viot. 0 . 55) ; see title Shebiffs Aim Bailiffs. 

U) Phillpe y. Morgan (1821), 4 B. & 'Ald. 652; Nowdl y. Underwood (1836), 

5 J^wl. 229. The issues can be sold for the costs {BaJxik y. Plaistow (1771), 

5 Burr. 2727). The application to increase the issues is by summons eso parte, 
unless the increase sought is large (Monins y. £fmi^M1841), 5 Jur. 294). 

(/) The writ of was created by Statute of Westminster IE. o. 18(1285), 

13 kdw. 1, 0 . 18. By that statute a judgment creditor might at his election 
sue out a writ t^t the sheriff cause me moneys dim td be made of the lands 
and goods of the debtor by deUyerin% to tbe oreditor all the chattels of the 
debm and the one hilf of his hmd. was extended by the Judgements 
A^ 1888 (1 A 2 Viot. o. 110), s. 11, to the whole of his land, and it was 
restrioteid so as to exclude all goods and personal chattels by the Bankruptcy 
A^ 1§88 (46 A 47 Viot o. 52), s. 146. There axe no spedaJL rules of court 
xeJmting the practioe under vmts of elegit. They are to naye tho same force 
m difect and oe executed as heretofore (B. S. .0.,.Ord. 43, r. 1). For forfa ol 
the writ Me B. S. 0. App. 8. No. 3. 
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«> or cont^plflite, a sale. It is addressed to the sheriff required to 
WAX ef execute it, ^d commands him to deliver the lands to the judgment 

Elegii creditor at a reasonable value (or “ extent ”)^ to hold to him and his 

asaigns until the debt shall have been levied (g), and to make a 
return of the writ (h). 

The writ of elegit has no such binding power over the lands of 
the debtor, either when issued or when delivered to the sheriff, as 
that of the writ ot fieri faciaa over goods (t). 

Sub-Seot. 2. — In what CuBea applicable. 

When 124. Whenever execution may issue upon a judgment or order 

•ppiicable. q{ tjiQ High Court (fc) for the recovery, or payment to a person, of 
a sum of money or costs ( 2 ), the judgment creditor who desires to 
execute such judgment upon the lands of the judgment debtor 
may immediately (m) apply for the issue of one or more writs of 
elegit (n). Two writs of elegit cannot be issued simultaneously in 
the same county (o), and after the issue of an elegit, and the extending 
of the lands of the judgment debtor thereunder (p), no Jieri faciaa, or 
other process whatever, may be issued in respect of the same debt, 
unless the judgment creditor be evicted from the land extended 
under the writ ( 9 ). The judgment creditor is, however, entitled, 
after delivery of one writ of elegit, to issue another or other writs 


fpl See p. 69, poat. 

I a) See p. 95, poat. 

(i) See, however, p. 70, poat, as to the efPect of registration of a writ of 
^elegit. 

{k) There is no warrant anak>goiiB to a writ of elegit in the process of the 
county court. 

(Q M to when execution may issue, seepp. 5 et aeg,, ante ; see also E. S. 0., 
Ord.<42, r. 17 ; and title Judgments and Ordebs. 

(m) The rules stated at notes (c) and (d) on p. 38, ante, will apply equally to 
elegit. 

(n) E. 8. 0., Ord. 42, r. 17. The rules stated in note (gf), p. 38, ante, as 
applying to write of fi. jfa. apply also to write of elegit. Where, however, more 
than one elegit is issued in the same county, even upon two distinct judgments, 
the sheriff can only be entitled to his poundage and expenses upon the first of 
such writs executed, ^r lands once extended cannot be again extended [Oarter 

*Y, Hu^lm (1858), 2 EL & N. 714), and therefore a separate elegU for the costs of 
an ^tion would, if issued, be inoperative unless the judgment debtor had 
acquired lands since the date of the first exWsion. 

(o) See note (/), p, 38, ante; ^ n^es there stated apply also to elegit (see 
Ooodyere v. Ince (1610), Oro. Jac. 246). 

(jrt Orawley v. Lid^ (1614), Oro. Jae. 338 ; Mackley v. Smith (1866), 4 
W. E. 611 ; Carter YpSugkee, au^a. It was at one time contended that the 
VOTV issue of the writ, being an “ election ’* by the judgment creditor to take 
that remedy, acted as a bar w all others ; this view has not prevailed, and it is 
the^ takmg of the land which so operates. See this question discussed and 
decided in Foster v. Jackaon (1614), flob. 62, per Hobart, J., at pp, 67, 68; and 
sM also Kfumlea v. Pabmer (1689^ Qro. ^ia. 160. As to how far the taking of 
the land is a satisfaction of the debt, see Rote (p), p. 69, poat 
• (?) 3^s exception is the effe^ of the Act for &e Satisfaction of Debts upoifi 

Executions, stai (1540) 32 Hen. 8, a 6, passed as a modification of the genMd 
rule. It operates wherever the tenant by ^it is evicted by the lawful owtuh* 
or dispossessed by the judgment debtor or others without the ooUusion of :the 
tenant by dggii {%bii,), A sale of the htod under an oi^ on the petition of the 
; js;;.: j^gmwit creator is not such evi(^<m(i^aci% v. SmMhf svpra). As to how flr 

toisgeneialrulebaTsequitebloexeoutfen, mLeahUr.Baneet (1828), 1M6L 81^ 
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of etegit(r), on the suggestion, to be stated in tho secdhd ynit, Sbot.s. 

that the debtor has other lands than those seised, in the samo 
eoanty(«)or in another county (f). ISdl^t. 

StTB-SsoTo 3 . — Issue and Delivery of the Writ 

125. The procedure on the issue of every writ of execution issue and 

has been discussed (u). deliv^ 

The delivery of both a writ of elegit and a writ of fieri facias, to be 
executed, either to the same or different sheriffs is irregular (»). 

After the return of one or more writs of fieri facias, the judgment 
creditor can deliver a writ of elegit, or several writs, into different 
counties, to be executed for the balance of the debt unrecoverod (w). 

Scb-Sbot. ^.—Proceedings under the Writ. The Sheriff’s Eights and Duties. 

126. The duty of the sheriff when the writ is delivered to him Sheriffs 
is to make inquiry as to whether the judgment debtor has lands {x) 

within his bailiwick, and, if so (y), to take an inquisition by a the wtS* ** 
jury ( 2 :), and by them to value or “extend” such lands, or 
sufficient of them to satisfy the writ (a). The inquisition should 
state the lands extended and the value thereof. When this is done, 


(r) See R. v. Derhyshiret Staffordshire and Worcestershire Junction Railway 
(18o4), as reported in 23 L. J. (q. B.) 333, per Eble, J., at p. 335. 

(a) Hunger v. Frey (1593), Moore (k. b.)i 341 ; Fost^ v. Jackson (1614), Hob. 
52, per Hobabt, J., at pp. 57, 58. 

{t} Glascock V. Morgan (1663), 1 Lev. 92. It was not necessary to issue the 
wnt into various counties to obtain equitable execution therein {Dillon (Zord) * 
V. Flaskett (1828), 2 Bli. (n. s.) 239, IT. L. ; and see note (/), p. 49, ante). 

(u) See p. 16, ante. 

{v) Foster 'Ve Jackson, supra, at p. 57. 

(w) Such writ of elegit should contain a recital of what has been done under 
the former writs, and if it do not will be liable to be set aside at the discretion 
of the court {Sherwood v. Clark (1846), 15 M. & W. 764, as affected by U. S. 0., 
Ord. 70, r. 1). 

(cb) That is, lands extendible under the writ, as to which see pp. 65 et seq., post 
M Where there are no lands, the sheriff may return nihil or nil without 
holding an inquisition {Stonehouse y. Ewen (1731), 2 Stra.^74). 

(a) See p. 64, post. ^ ^ * 

(a) This is probably the case, though there are no decisions to the effect that 
the whole (or, prior to 1838, the halfT of the debtor’s land cannot be extended 
for any judgment debt, however small in amount. The inconvenience of having 
the tenancy by elegit of a large estate lasting so short a time as to satisfy a 
small debt would appear to indicate that a partial extent should be made. This 
view seems to be supported by Harhert's Vase (1584), 3 Cq. Eep* 11 b, for the 
judgment creditors need not, although able to do so, extend the land of pur- 
chasers from the debtor when extending that of the debtor himself. There is, 
however, no record of an action for excessive extent, and it appears that no 
Btn^ action could lie, it being an act of the law, not of the party ( Wotton v. 
Shirt (1600). Oro. Eliz. 742). The wording of the form of^ the inquisition, 
tfhich closes with a finding upon oa^ by the jury that the judgment debtor 
no other lands, would certainly appear to require an extent oi ^1 the land. 
Prior to 1664 an extent of land, whidh at the time of the extent was in thd hands 
of Othei-s than th^ debtor, but was bound by a judgment against him, 
was void unless the moiety of all land extendible was extended {HarherVs 
Cose, supra), but by an Abt of that year, stat. (1664 — 5) 16 & 17 Car. 2, o. 5, s. 1. 
n^e perpetual by stat* (1670—1) 22 & 23 Car. 2, 6, 2 (now repealed), no extent 
is tb be void by reason tnat any part of the lands SxtendiUe are omitted out of 
suoh extent It ^erefore beoauab uhheoessary to fiiahe a bomplete extent 
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the durald deliver to the judgment creditor what is termed 
legal poesemion (t) of the lands, and thereupon return (c) the tlegit 
and inquisition into the court to be filed there (d). 

Where several writs of elegit are delivered to the sheriff against 
the same debtor, he must execute that which was first delivered to 
tiini («). The others cannot be executed until the debt under the 
first writ be satisfied (/). 

The death of the judgment creditor, either before the extent of the 
lands or after, does not affect the validity or continnance of the 
writ, or of the tenancy by elegit, which will devolve as stated 
hereafter (g). 

Similarly the death of the judgment debtor after the issue of the 
writ does not affect its validity, and the sheriff must proceed against 
lands of the deceased passing to his heir or devisees (h). 


The 127. The inquisition is held by the sheriff, together with a sworn 

inqnlittion. twelve men (t) duly qualified to serve as jurors at nisi prius (k), 

and the charge to the jury is to inquire of what land (2) the debtor 
is seised or possessed within the Wliwick, and the yearly value 
thereof, and to embody the result of the proceeding in a document 
likewise termed " an inquisition ” (m), which should describe the 
lands in such a manner as would be a sufScient description in a 
conveyance (n). The sheriff and jurors may go into the house or 
grounds of the debtor, if the doors and gates are open, for the 
purpose of holding the inquisition, but they must not break in (o). 
The proceedings are ex parte, and no notice thereof to the debtor is 
necessary (p). Should the finding of the jury be against the 
'weight of evidence, the toquisition be set aside and the sheriff 


to the effect of this, see p. 63, poet. 

(cj See p. 63, poet. 

{a) For a general statement of the duties of the sheriff, see Ude v. BtaJeu 
{Lord) (1833), 17 Beav. 14, per Lord Bomilly, at p. 23. 

(e) Queet v. Ocwbridgo Rail. Co. (1868), L. B. 6 619. 

(y ) Carter v. Hughto (1838), 2 E[. & N. 714. The judgment creditor issuing the 
serand writ can brmg proceeding to remove the legal impediment of the first 
writ onjpaying off th^creditor thereunder {Oueet v. Oowbridge Bail. Co., supra). 
' (y) Mrrison v. Bowden (1660), 1 Sid. 29 ; Clerk v. Withers (1704), 6 

Bep. 290, per Holt, C. J., at p. 300. 

(A) Tidd’s Fractice, 0th ed., Vol. H., p. 1034. 

(») The extent must be per sacramentum duodenm prohorum el hgaHum 
l^num {Baltuer's Case (139^, 4 Oo. Bep 74 a, 74 b; Anon. (1334), 1 Dyer, 
iOarraimy v. Barrington (1620), Cho. Jao. 369; Fulwoods Cm, 
(1391), 4 po. Bep. 64 b, 63 a. 

^ Act, 1823 (6 Geo. 4, o. 30), s. 32 ; see title Juants. 

(0 j.nat IB, land extendible ; Bee pp. 65 et seq,, po8t, Froot of tibie receipt of 
rants or T^se^n is evidence of title upon which a jury must act (JBanm ▼. 
J?rtrdi^^l8d7), 1 0. B. (K. s.) 568). 

(m) This inquisition is a de^ made by the Aerifl and the twelve jurors. For 
the fom, see Ohitt/s Fonns, 13th ed., mo. 

(n) formerly it ws» neces^p^ to extend the land “by metes and boradli." 


. Bemads Case (1604), 3 Oo.**_ 
(p) See Bteei v. Liiytur {Vl26), 2 ] 


k M w ; 1 Smith, L. 0., llth. ed., p. 
“ Eaym. 1382. 
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directed to take a new one (g). If the inquisltioa be bad on its fees, 
it is simply void, and need not be set aside (r). ^ 

128. Upon the inquisition taken the sheriff delivers what is 
termed legal possession of the land («) to the judgment creditor at 
the yearly ^value found (t). No particular act, symbolical or 
otherwise, is necessary to constitute such delivery (u). The 
sheriff does not deliver actual possession of the land to the judg- 
ment creditor, and the latter has merely a right of entry, and 
must, if not peaceably admitted, bring an action to obtain posses- 
sion (»). The “ inquisition ” forms the sheriff’s return to the writ, 
and upon such return, and its entry in the record of the court, 
depend the judgment creditor’s title as tenant by elegit (w). 

As against a trustee in bankruptcy, the execution is completed 
by seizure when the lands are delivered to the judgment creditor («), 
and he has given notice to tenants to pay their rents to him, 
although no return has as yet been made to the writ (a). 

Sub-Sect. fi . — What can he taJcen under Elegit. 

129. The sheriff under a writ of elegit may deliver in execution 
to the judgment creditor all the lands (Jb), tenements, lay (c) 


(5^ Barnes v. Harding (1867), 1 0. B. (n. 8.) 668. 

(r) Fenny d. Mastere ▼. Durrani (1817), 1 B. & Aid. 40 : Morris v. Jones (1823), 

2 k & 0. 232, 243. 

(«) HtU v« Bexley {Lord) (1863), 17 Beay. 14, per Bomillt, M.B., at p. 26 ; 
Addison y. Tate (1866), 11 Exoh. 260, per Pollock, O.B., at p. 264. 

(f) The sheriff cannot deliyer the lands to the judgment creditor nt another t 
value than that found by the jury (<7omyrr« y. Brandling (1614), 1 Browul. 38). 
As to the effect of delivery ** at” a value, see p. 69, post. 

(tt) Delivery completes the seizure without a return of the writ {Hods Case 
(1600), 6 Co. Hep. 89 b, 90 a). 

(v) See Jefferson y, Dawson (1673), 3 Keb. 243 ; Taylor v. Cole (1789), 3 Term 
Bep. 292, per Kenyon, O.J., atp. 296 ; Addison v. Tate (1865), 11 Exch. 260, 
per Pollock, O.B., at p. 264 ; Hatton v. Haywood (1874), 9 Ch. App. 229, per 
MELLisn, L.J., at p. 236. But if actual possession be delivered, the judgment 
debtor has no rem^y {Jefferson v. Dawson^ supra). 

{w) Fulwood*s Case (1691), 4 Co. Bep. 74 a. ** Without the return it is 
naught worth.” The return diould be made by the sherilf direct to the court. 
It is not sufficient, though it is the usual practice, to deliver tiie writ and 
inquisition to the judgment oeditor’s solicitor {Johns v. Pink, [1900] 1 Ch. 296, 
307). ^6 fee of 2s. (UL, payable on the return, falls upon the sheiiff (t6td.). 
If no lands extendible unaer the writ are found on the inquisition the return 
will be a return of nihil or nil, which should also be made where the sheriff is 
sa^fied without inquisition that there are no such lands (see note (y), p. 63, 
ante). 'V^ere it is mund that the judgment debtor is a beneffeed clerk and has 
no lay in the bailiwick, this fact should be stated in the^inquisition (B. S. 0., 
Ord* 43, r. 3)» 

{x) Por the purpose of the Bankruptcy Act, 1883 (46 & 47 Yict. 0. 62), s. 46 ; 
•M fiflA BANKRTTKcnr AND Inbolvkhoy, Vol. H., pp. 271, 273. 

(«) «• Itob$m (1886), 83 Ch. D. 493, 496. 

m Judsmeota Act. 1838 (1 ft 2 Yic9. o. 110), s. 11. Thia was one of tbe moat 


a moiety* of the 
taken, but the 


inmertant diangea introduced by this Act. P 
dedl^r^s lands wak liable. Formerly the debtors goods 
Be^niptey Act, 1888 (46 & 47 Viet o. 62), a. 146, put an end to that. 

^d ThoWorda ** tithes” and ** rectories” used in the Judgments Act, 1838 
Viet. 0. 110), as. 11, 13, rehKta only to lay rectories and fitheBj[iira«;Hw«yo 
^Wcd^h866),6De 1,0. A-; 8we^iF.Fhming{im), 14 1.Ch.B. 

23 )^ ‘ . 
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Writ of 

Delivery of 
poBBeasion to 
judgment 
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What maj 
be taken. 
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Bwt.% reclioxidi(*iiiid tithes, rents nnd hexeditaments, including lands and 
Writ of hereditaments of copyhold, of which the judgment deotor, or any 
Elegit. person in trust for him, at the time of the registration of the 
writ(d) was seised or possessed, or over wMch he had a disposing 
power capable of uncontrolled exercise in his own favour. 

Legal estates of freehold, whether held in fee simple, in tail (e), 
for life if), or pour autre vie (g), and whether subject or not to 
existing tenancies (h) tor terms of years, are extendible under the 
writ. 

A reversion upon a lease for lives can also be taken (i), but a 
remainder, not being in seisin or in possession, is not extendible (k). 
Lands held in ancient demesne (1), or in copyhold (m), can be 
taken. Ecclenastical land, such as glebe or tithe rentcharge, 
cannot be taken (n) ; and it is doubtful whether or not an advowson 
can be extended (o). 

Chattels real, such as leases for terms of years, may be extended 
as falling within the definition of lands possessed (p) by the 


(d) This, it is submitted, is the effect of reading the Judgments Act, 1838 
M & 2 Yict. 0. 110), s. 11, together vith the Land Ohar^ Act, 1900 (63 & 64 
Yict. 0. 26), B. 2 (1) : see note (a), p. 72, post. The land will be (barged 
from the date of registration ; see title Judgments and Oedebs. 

(e) But not after his death {AsJihimiham t. St. John (Lord) (1605), Oro. Jao. 
65). 

f /) Davis V. MarThoraugh (Duke) (1819), 2 Swan. 108, 121. 

(g) li the estate determines before the judgment creditor is satisfied, heis still 
a creditor for the balance unpaid (Leaky t. Vaneer (1828), 1 Mol. 313). 

• (ft) Under the word "rente” in the Judgments Act, 1838 (1 & 2 Viet. o. 110), 
8. 11. And the tenant by de^ is entitled to sue or to distrain for the rent 
(Bristow’s ^ishop) Case (1584), 3 Leon. 113), without the necessity of attornment 
(Jjloyd^ y. Davies (1848), 2 Exch. 103) ; but the rent must have accrued after the 
inquiidtion (Sharp v. Key (1841), 8 M. & W. 379). It makes no difference that 
the lease is by way of mortgage (Foole Corporation y. WAitt (1846), 15 M. & W. 
6H). 

(i) Anon. (1580), 3 Dyer, 373 b, pi. 14. 

(k) Re South (1874), 9 Ch. .^p. 869 ; Re Hamilton (Infants) (1885), 81 Oh. D. 

291, C. A. ; Re Harrison and BotUmley, [1899] 1 Oh, 465, 0. A. A remainder is 
not charged by the Judgments Aot, 1888 (1 & 2 Yict. c. 110), s. 13 (Hood Barrs 
▼. Caiheart. [1895] 2 Ch. 411). ' 

(l) Cox T. Bamsly (1614), Hob. 47, pL 53 ; Martin v. WRks (etVeo 1588), 
Moore (k. B.), 211. 

(to) Judgments Axst, 1838 (1 & 2 Yict. o. 110), s. 11. This is a change in 
the law introduced by tte Act. The tenant by elegit of any copyhold is required 
to pay and render the judgment debtor’s customary paymente and services td 
the lord of the manor, and is entitled to hold the land until the amount of such 
paymente and the vaihe of such services, as well as the ajnount of the judgment, 
shall have been leviq^ (ifttd.). ° 

(1803), 8 Bos. & P. 321, 327; Eawhinar. GatKeredt 
(1835), 6 l)e G. M. & G. 1, 16, 0. A. ; Sweeny v. Meming (1863), 14 I. Ch. E, 23. 
Execution against such lands can only be effected by writ to th0 bishop (see 
p. 89, post), 

(o) See Robinson v. Tonge (1735), 3 P. Wms. 398, 401, where the point is con- 
sidere<h but not decided, by Tai3ot, L.0.« The objections were two-fold : n6 
yearly value could be put Upon it. and it could not be divided : the fonn^ is 
still valid ; see also 2 Ord. Dig., p. 64, pi. 71. 

ip) Johns V. Pinky [1900] 1 Ch. 296 ; meeiwood's (Sir O.) Case (1610). 6 Oo, Itepw 
171 a. “ I^is at the election of the sheriff either to extend or to Ml a 
{^ym y. Branmeg (1614)j 1 BrowsL 88, os xeporied suk im. 

Brandlyn (1614), Moore (s. B.), 813), * 
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judgtuent debtor, and if bo extended ^ill be delivered to the jadg- Beot. s. 

ment creditor at a yearly value in the same manner as %n estate of Writ of 

freehold, and the lease probably vests legally in the tenant by elegit Eletft. 
for the whole of the term(g'), but not in such a way as to render 
him liable to indemnify the judgment debtor against actions upon 
the covenants in the lease (r), nor yet so as to merge the term in a • 
reversion vested in the tenant by elegit {s). Other chattels real, 
such as renteharges (t), can also be taken, but not a rent seek (a). 

An office which is not assignable cannot be extended (6): but 
neither land held by a public body for a public purpose (c), nor land 
belonging to a railway company and forming part of the permanent 
way of the line (d), nor the principal mansion-house held by a tenant 
for life^ (c), nor land granted by the Crown for the maintenance 
of dignities, and with reversion in the Crown, are exempt (/). 

Lands held jointly or in common with another tenant can be 
taken {g), 

130. The question of equitable interests in land requires some Equitable 
consideration. Where the judgment debtor is a trustee, his interest interests 
cannot rightly be taken (ft), and, if extended, the tenant by eUgit 
will be bound by the trust (t). 

Where, however, he has the legal estate in the land, and is him- 
self entitled to possession in equity, subject to other equities 
belonging to other persons, as in the case of a legal mortgagee, the 
lands may be extended, subject to all such equities (k). 

(<y) John$ V. Fink, [1900] 1 Ch. 296, 304, 306, where this question is fully » 
discussed ; see also Spencer's Case (1583), 5 Oo. 16a, 17 a; Carter v. Hughes 
(1868), 2 H. & N. 714, per Martin, B., at p. 723, whore it is said i^at the right 
of the judgment debtor to recover after the satisfaction of the debt is, in the case 
of leaseholds, only a right to possession, not a reversion. For sale of leaseholds 
under the writ, see pp. 68 and 69, post, 

(r) Johns v. Pink, stipra, 

(s) Williams v. Morris (1849), 13 I. Eq. B. 147. As to the merger in the 
reversion thereon of a tenancy by elegit of freehold, see note (&), p. 70, post. 

(t) See Wotton v. Shirt (1600), Oro. Eliz. 742 ; Anon. (1561), Moore (k. b.), 32, 
pi. 104. 

(a) Heydon^s Case (1584), 3 Co. Bep. 7 a. * 

Ih) Anon. (1536), 1 Dyer, 7. 

(c) Arnold v. &ravesend Corporation (1856), 25 L. J. (OH.) 530 ; Worral 

WatervHyrks Co. v. Llogd (1866), L. B. 1 0. P. 719, though lands affected with a 
special trust, as, for instance, sewage works for a greater district than that of the 
public body against whom judgment was recovered, cannot be taken on that 
judgment (Jersey (Earl) v. U%hridge Rural Sanitary Authority ^ [1891] 3 Oh. 183) ; 
see A.-O. v. Wilkinson (1869), 28 L. J. (oh.) 392. • 

(d) Re Cowhridge Rail. Co. (1868), L. B. 6 Eq. 413. 

(e) Davis v. Marlborough (puke) (1819), 2 Swan. 108, Lord Eldon, L.C., 
at pp. 121, 122. 

Q) Ibid., at p. 136. 

\g) Abergavenny's (fiord) Cass (1607), 6 Oo. Bop. 78 b. 

(A) Accordingly land sold, but not oenveyed, may not be taken under an degxt 
against the vendor (Prior v. Penprazs (1817), 4 Mce, 99). * 

(0 Finch V. Winch^ea {Mart) (1720), cited J P. Wms. 399 ; and see titie 
Trusts and Trustees. 

ih) Whitworth v. Gaugain (1844), 3 Hare, 416; PoUs v. WarwiHs and 
Mii^nghatn Canal NavigaHon (1853), Kay, 142. The tenant by is not 
a jiunhaser^ and will be postponed whether he hiui notice of the prior menm- 
ot not {Braes v. marViOTou^ {Dwhes^ (1^86), 2 P. Wms. 491). Where 
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WbM^lbe judgment debtor is a cettui que lands (ft held in 
teustforhi^ Mn be talmn (to) if the trust is a clear and simple trust 
for &e ^efit of the judgment debtor alone (n). Where, however 
Uie trust IS also for the benefit of any other person, the land cannot 
be extended (o). ^us, no land legally mortgaged can be taken 
under an efoyit M^stthe mortgagor, the mortgagee being regarded 
as a trustee for ^mself and the mortgagor jointly (p). Land held 
by the judgment debtor as tenant by elegit under a writ against 
some other person cannot be extended (?). Lands the subject 

t**® i«dgpent debtor are not extendible 
unlMs ^e pow» is vested solely in the judgment debtor (r), and 
exercisable by him for his own benefit without the Mne n t of any 
other person («). «« u* »uy 

^“Wlity to be extended, chattels real 
may be taken by the sheriff under the Statute of Westminster H. (t) 
and may be either dehvered over to the creditor (o) or sold to miy 



7 , Zif JU, T* 318. 

*460. Ue lai'giierof Cjienta iof 

and now operates under the Judirments Act ms« Vi®* 6’Tr * ® 

iJmton, [18'96]l*QrB.*2M^^A?**^^' * ®' * 684; and see TffrrOl t. 

(1792), 1 Ves. 

see WMi^h T. Cfttugam (1843), 8Hare^^416^' ^ “ equitable mortgage, 

V. t^«n(1696i Cro^Elia. ^ 

Thisalsoisanalt^tion 
Cbm (1697). 4 Oo. 
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other^person (6> at a reasonable price or(c) “ appraisement,!’ to be 
made thereof by the jury holding the inquisition 

Sub-Sect* Q.--Tenancy by Elegit. 

132. Upon the inquisition and return made the judgment 
creditor becomes tenant by elegit («). Tenancy by elegit is a Mattel 
interest (/) in the land to continue as a legal estate for so long as is 
required to satisfy the judgment debt at the annual value found (g), 
and as an equitable estate for any further period required until the 
debt is in fact paid (A). The duration of such term is, however, 
subjeict to the rights of the judgment debtor to regain possession as 
hereafter explained (t)« The tenant by elegit is in legal possession 
of the land (Jc), and can take proceedings by action or otherwise to 
protect his estate or interest (2), and, for the purposes of deter- 
mining his rights as against a trustee in bankruptcy of the judgment 
debtor, his execution is completed by seizure (m). 

He also has a charge upon his debtor’s interest in the land, 
but such charge has not priority to any incumbrance existing at 
fche date of its creation, and does not arise as against purchasers of 
the land until registration of the writ (n). 

As has been stated, no other execution can issue for the same 
debt excepting other writs of elegit {o). 

An elegit so executed by extent, returned and filed, is a full satis- 
faction of the judgment debt (p). 


its price. The appraisement is, however, binding uTOn the judgment debtor, 
and, where no tender has been made by him before deliveiy, he ^nnot regain 
the lease after the judgment creditor has levied the amount of his debt out of 
the land demised {Comyn v. Bramdiyn (1614), Moore (k. b.), 873). 

(6) See Palmer's Case (1697), 4 Co. iCep. 74 a. 

(c) Under an degit^ as distinguished from aft, fa.^ the term can only be sold at 
the aTOraisement price {Palmer* a Castf supra). 

{d) It will thus be seen that three different methods are available for execution 
upon terms for years : (1) under a writ of fi./a, they can be seized and sold 
(see p. 44, ante ) ; (2) under a writ of elegit they can be extended as lands at an 
ann\^ value and delivered to the creditor as tenant in degit (see p. 66, ante ) ; 
(3) under a writ of elegit they can, as chattels, be deliveiM to the judgment 
creditor at a total valuation, or sold for his benefit to anether person at such 
v^uation. 


I^^Seep. 66, ante. 


Devolving to the personal representative of the tenant by elegit, and, in 
the'caseof a freehold, there is a reversion to the debtor {Dighton v. Greenvil 

^ 1 , 2 Vent. 321). The nature of tenancy by elegit of a leasehold has 
iy been dealt with (see note la), p. 67, ante). 

(g) Sullen v. Purbech (1700), 12 Mod. Bep. 36o, per Holt,£.J., at p. 366. 

W Tyson v. Pashe (1706), 2 Ld. Baym. 1212, per Hqlt, O.J., at p. 1213. 

(t) See p. 72, post. • 

(^) See p. 66, ante. . . . 

0 For example, he can sue to set aside a pnor fraudulent conveyance (Ft/inet 

1883.(46 & 47 Yiot «. 62), a 46 (1); bw titte 
Baxsbxtptct AJTD l 880 I.VSNCnr. VoLII., p. 273. 

aents 1838(1 & ! 


2 Yitit. 0 . 110), a 13, aa aflectra by 

id Oharges Aot, 1000 (63 & 64'Yict. o. 26), a 2 (1). And see the caaw 

chii'ip note (j), p. 70, port. An to regietration, lee p. 70, port/ and as to thw 
oiuH^ see also title JtiDaMBMTS ain> Obdbbs. 
ti^FSee n* 62 ante ■ ‘ * 

({^) iBrtrt. JSMlep (XonQ U883), 17 Beav. and .see OfawUy v. lAdgtai 


ftWT.3. 
Writ of 

Tenancy by 
eUgit^ * 
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ExitooiaoH. 


Slav* 9/ The tsBatit by elegit is not a purchaser from the debtor, but a 
Writ of tenant under him, and, as against other persons, stands in hia shoes, 
Elegii and is subject to all rights, whether equitable or legal, affecting 
him (j). As a consequence of this, he has no power of tacking to 
his rights those of a subsequent incumbrancer, so as to postpone an 
intermediate mortgagee (r), nor has he priority over a prior equitable 
mortgagee of whom he had no notice {a), nor any right to set aside 
a prior voluntary conveyance (f), and he holds subject to the debts 
of an ancestor of tha judgment debtor (a). One incident of his 
tenure under the judgment debtor is that if he takes a conveyance 
of the reversion, or of any portion of the reversion, belonging to the 
debtor, lus tenancy by elegit is extinguished as to the whole of the 
lands (b). 


Sub-Sbot. 7. — Reguiraiion. 

Reifistration 133. Every writ or order affecting land should be registered at 
of writer the Land Registry in the name of the judgment debtor. If not 
so registered, the writ, and every proceeding taken thereunder, 
is void as against any purchaser for value of the land (c). 

Until such writ is registered, the judgment u^on which it issues 
will not become a charge on land, or on any interest in land, or 
on unpaid purchase-money for land (d). 

In Yorkshire it is necessary that the judgment or order should be 
registered to obtain priority for execution upon it(e). 


(1614) Cko. Jao. 338, per OoBB, OLJ., at p. 339: It is “os if he had tahon 
\ a lease in satisfaction. There are, however, several points to be considered 
in connection with this rule. • Thus there will be no satisfaction if the extent 
be void {Mien v. Pvrbeck (1700), 12 Mod. Kep. 355, 3€6, where more than half 
the debtor’s land was shown on the face of the return to have been extended) ,* 
and"^ the debt will revive on the ejectment of the debtor under an Act for the 
Satisfaction of Debts upon Execution, stat. (1540) 32 Hen. 8, c. 6, or probably on 
the determination of me tenure by degii before the actual satisfaction of the 
debt by any event not the act of the creditor ^see Leahy v. Dancer (1828), 1 
Mol. 313); and the ** satisfaction*’ of the debt is, apparently, always subject 
to the nsht of the creditor to issue a further elegit on discovery of further land 
of his deotor (see notes (r), (s), and (f), p. 63, ante), and ^e cases cited in 
notes ^) and (q), p.^62, ante). 

(q) Wickham v. New Brunewick and Canada Bad. Co. (1865), L. B. 1 P. G. 64 ; 
Brace v. Marlborough (Ducheee) (1728), 2 P. Wms. 491 ; Beavan v. Oxford (Earl) 
(1856), 6 De G. M. & G. 507 ; Kinderley v, Jervie (1856), 22 Beav. 1 ; Eyre v. 
M^Dowdll (1861), 9 H. L. Gas. 619, 624 (decided upon an Irish Act identical in 
terms with the Judments Act, 1838 (1 & 2 Yiot. o. 110), s. 11). 

(r) Brace v. Marlborough {Ducheee), ewpra. Nor can a mortgagee tack further 
advances as againsi^a tenant by degit {Champneye v- Burland (1870), 23 L. T. 
584). As to tacking generally, see title Moetoaqe. 

(s) Whitworth Y. Oaugain (1844), 3 Hare, 416. 

(t) Under stat. (1584-5) 27 Eliz. o. 4 (Beavan v. Oo^ord (Earl), 
eupm). 

(a) Under the Administration of Estates Act, 1833 (3 ft 4 Will. 4, o. 104) 
(Kinderley v. Jervie, et^a). • 

(&laBy merger (Bele v. Bexlgy (Lord) (1853), 17 Beav. 14, 26). 

(c) Land Oharges Begistration and S^rohes Act^ 1888 (51 ft 52 Viet* o» 51), 
ss. 5, 6i 

(d) Land Charges Act, 1900 (63 ft^ 64 Yict. c. 26), s. 2. A tenancy by degit 

does not, as between debtor and m^tor, appear to be affected by this Act 
(Be Pom (1886), 17 Q. B. D. 74370, AO- ^ • 

(e) At any rate, as against a purehki^r (Wes&rrook r. Blythe (1854), 3 H ft B. 
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Part IV.— PARTKWtAR of Execution. 

Si 7 B**Seot* 8, — Po9BHB%on Of 8aU of Laoid tahm under iho Writ of^Elegii. Sbot, 9. 

134- When the judgment creditor has obtained legal possession ^ 

by delivery from the sheriff, he is entitled to enter into actual 
possession of ^ the land, and if unable to do so peaceably he may i^ossession of 
bring an action for recovery of the premises (/). He is entitled unto'wS. 
to demand, and, if necessary, to sue(flf) or distrain for(fe), rents 
from tenants of the lands extended accruing due after the date of 
the inquisition (i), where the immediate reversion to such tenancies 
was vested in the judgment debtor at the date of the inquisition {k). 

When in actual possession he becomes the landlord, and may give 
notice to tenants of the land in the same manner as the judgment 
debtor might do(Z). He is liable to account to his debtor upon the 
same footing as if he were a mortgagee in possession (m), and if 
occupying the premises will be charged with an occupation 
rent (w). 

135. Where the judgment creditor has obtained legal possession saicof 
by delivery from the sheriff (o), he is entitled forthwith, or at any laud taken, 
time afterwards, to obtain from the Chancery Division upon an 
originating summons (p) an order for the sale of his debtor's 
interest in such land ( 9 ). Such summons being served upon 


737 ; Yorkphire Eegistriea Act, 1884 (47 & 48 Viet, c, 54), s. 14). Eegietration 
of an execution against land in Middlesex under the Middlesex Eegistry Act, 
1708 (7 Ann. 0 . 20), is not now necessary (Land Charges Act, 1900 (63 <& 64 
Viet. 0 . 26), 8. 4). ^ ^ _ * 

(/) See note (v), p. 66, ante. The inquisitidn and return give him a 
pnmd facie title, but he must also prove the title of the judgment debtor 
{Doe d. Evans v. Owen (1831), 2 Or. & J. 71). 

(flf) RaTnsbottom v. Buckhurst (1814), 2 M. & S. 665; Rogers v. Pitcher (181^, 
6 Taunt. 202 ; HaU<m v. Haywood (1874), 9 Oh. App. 229, per Mblush, L. J., 
at p. 236. 

(/i) Lloyd V. Davies (1848), 2 Exch. 103. 

U) Sharp V. Key (1841), 8 M. & W. 379. 

(k) Harris v. Bodeer (1827), 4 Bing. 96; Poole Corporation v. Whitt (1846), 
Id M. & W. 571. As evidence of the title of the tenant py degit in such an 
action, it is sufficient to produce an office copy of the record {Ramshottom v. 
Buckhwst, supra), bnt a tenant can dispute the mquisition and prove that the 
judgment debtor was not seised {Harris v. Booker, supra; Harris v. Pugh (1827), 

^ VauJftner (1847), 1 De O. & Sm. 686, per Knight Bbhcb, Y.-O., 

at p. 687, 

t ) Bull V. Faulkner, supra ; see also note (m), p. 73, posL 
Shaw V. Murtagh (1832), Hayes, 586. 

Where the return has been nihil owing to the lands being already 
ided at the suit of another creditor, no such sale can be oidered {Re Cow- 


bridge Rail Co. (1868), L. E. 5 Eq, 418)* . j - av t j a 

( p) In lieu of a petition Which was the procedure enacted by the Judgments 
aX i 864 (97 * 28 Yiot. o. 112), s, 4 5 ,Bee E. 8. 0., Ord. 66, r. to. m oosto 
of a summons only will be allowed where a petition is presented («« Jifar^tn 
and Ya/rUm (1894), 43 W. E. 247; Harrimf a^ BoMeg, [16991 ’ 9**; 
465, 0. A.). The parties to the summons should be all the persons interested 
under the Judgments Act, 1864 (27 A 28 Viet. o. 112), 

(e) Judgment Act, 1864 (27 & 28 Viet. c. 1121, a. 4. The term “land” 
apwontly includes all lands whioh could be extended under an elegU, although 
the interpretation section of the Judgments Act, 1884 (27 & 28 Viot. c. 112), 
S. 2; has neon repealed by the Laiid Charges Act, 1900 (63 & 64 Viet. o. 26), a, A 
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the detitor only, the court may direct all each inquiries to ba 
made as io the nature of the debtor's interest and title as 
appear proper (r). The practice of the court in relation to 
such inquiries and order for sale (a) is based upon that applied 
to sales of real estates ot deceased persons for the payment of 
debts (t). 

If any other debt due on any judgment, statute, or recognisance 
bo discovered which is a charge (a) on the land, the creditor entitled 
to the benefit of such charge must be served with notice of the 
order for sale, and thereafter is bound thereby, and may attend the 
proceedings under the same and have the benefit thereof, and the pro- 
ceeds of the sale are distributed among the persons who may be 
found entitled thereto, according to their respective priorities (h). 

Every person claiming any interest in the land through or under 
the debtor by any means subsequent to the return of the writ of 
elegit is bound by every such order for sale and by all the pro- 
ceedings (c). 

Sub-Sect. 9. — Recovery of the Land hy the Judgment Belter, 

136. The tenancy by elegit may be determined in one of two 
ways, either by payment of the judgment debt or satisfaction of it 
out of the profits of the land (d), when the judgment debtor will be 
restored to possession and the tenancy determined (e). If, how- 
ever, the judgment creditor’s possession of the land has not been 
profitable, the court will extend the time of possession (/). The 
tenancy may also determine by merger (p). 

• The judgment debtor can, on the expiration of. the tenancy, 


Both leg;al and equitable estates are included {Wallis y. Morris (1864), 10 L. T. 
709). 

(r) An immediate order for sale may be made {Re Bithray ( 1889), 59 L. J. (CH.) 
66; Re Ogilvie (1871), 41 L. J. (ou.) ^6, 0. A.), but it will not be made if it is 
uncertain whether there is a saleable interest, as, for instance, of surplus lauds 
of a railway company (Re Biahop*e Waltham Bail, Co, (1866), 2 Ch. App. 382 ; 
Re Kirby, Ex parte Leeds Banking Co, (Oj^al Liquidator) (1866), 14 L. T. 615 ; 
Be Hull and Hornsea Rail, Co, (1866), L. K. 2 Eq. 262). 

{$) For the form of order, see Howson y. Trant (1873), 42 L. J. (oh.) 808: 
- • T, 95 ; Re Holder, [1890] W. N, 55. 


Rs Cooper (1889), 60 L. T, 95 ; Re Holder, [1890] W. 

(f) Judgment Act, 1864 (27 A 28 Viet. c. 3 ri), s. 4, as amended by the I^and 
Charges Act^ 1900 (63 & 64 Viet. c. 26), s. 2. Note, howeyer, the practice 
as to administration {Re Hull, Barnsley and West Riding Junction Bail, Co, 
(18S8), 40 Oh. D. 119, 0, A.). As to this section, see further, p. 88, jpoit. 

(a) No such debt can be a char^ upon land until a writ or ot&x for the 
purj^se of enforcini: it is registered under s. 5 of the Land Charges Registration 
and Searches Act,9l888 (51 ft 52 Yict. o. 51), by the provisions of the Litnd 
CharM Act, 1900 (63 ft 64 Viot. o. 26), s. 2 (1). It appears that Since the 
repeal of the Judgments Act, 1864 (27 ft 28 Viot. o.ll2), s. 1, by the Land 
Charges Act, 1900 (63 ft 64 Yiot. o. 26), a judgment or order operates as a 
diarge upon the land when the writ is issued and registered although the 
lands have not been deliyered in executfim thereunder. 

^u^^mente Act, 1864 (27 ft 2$ Yict.*o. 112}, s. 5. i 

) 11 Vin.‘Abp., tit. Execution, 40 (X 0,2^ ; 

liw Itoal Properly, pi, 868[i antf-ios 



Fci^ y, Bi 


JSeft V, Btafey {Lord) (1858^ IT Mr. 14, 26« 
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bring an action to recover the land (h). He need not have recourse 
to action, and the modern practice is to apply to the court for a Writ ol 

reference to chambers to take an account of the rents and profits Sbglt. 

received by the judgment creditor (i), and for an order to restore 
possession to the debtor if, upon such account, it be found that the 
judgment has been satisfied (k). 

The tenant by elegit holds his estate subject to such account (iOi 
which is taken on the basis, not of tiie extended value of the land, 
but of the actual sums received by him, with just allowances, as 
against the amount of his judgment and interest (m). He is 
chargeable for wilful default (n). The tenant by elegit cannot be 
made to bear the costs of the account, even it be found that upon 
the account be has received too much (o). 

Sect^ 8 . — Capias ad Satisfaciendum ; Attachment and Committed. 

137 . The mandate of the writ of oaptoa ad (usually 

known as a ca. sa.) is to take the execution debtor, if he should be at^hment 
found in the bailiwick, and him safely keep so that the sheriff may 
have his bodj[ before the High Court of Justice to satisfy the 
execution creditor the amount payable under the judgment or 
order. No person can be arrested or imprisoned for making 
default in payment of a sum of money except default in payment 
in one of the six cases provided for in the Debtors Act, 1869 (p). In 
three of the cases — ^namely, (1) default in payment of a penalty 

(A) And if he has been ousted from possession he can in law hold on re-entry 
until the whole debt is paid {Corbels {pir Andrew) (1600), 4 Co. Rep. 81 b). ^ 

The debtor formerly, in addition to his remedy by ejectment, had a right to a’ 
writ of ecire faciae ad rehahendam ierram, 

(t) See note (m), infra, 

! k) Frice y. Varney (1825), 3 B. ft 0. 733. 

1) Judgments Act, 1838 (1 ft 2 Yict c. 110), u, 11. 

m) The account will be taken on the following basis : — ^As against the 
Lgment debtor, the judgment creditor is liable to account as a mortgagee for 
all profits actually received by him {Marsh y. Lee (1670), 2 Vent. 337, 338; 

Yates y. Humbly (1742), 2 Atk. 360, per Lord Kabdwiokb, L.O., at P. 362; 

Bath {Earl) y. Bradford {Earl) (1754), 2 Yes. Sen. 58jr» per Lord jIard- 
WIOKB, L.C., at pp. 589, 590) or which but for his wilful default he would have 
received (see Williams v. Frice (1824), I Sim. ft St. 581 ; O'Brien v. Mahon 
(1842), 2 Dr. ft War. 306 ; Bvll y. Faulkner (1847), 1 De G. ft Sm. 685). In 
such account the judgment debtor must allow cremt for interest {Bath (Earl) 
y. Bradford {Ean\ supra; Lewes v. Morgan (1829), 3 Y. ft J. 394, per 
Alexander, CLB., at p. 395). As against another creditor of ^e estate of 
the judgment debtor, the tenant bv dtgit is not liable for sums which he would 
have received but for his wilful default, except after the dale of the writ issued 
by such creditor for an account {Holton v. Lloyd (1827), 1 Mol. 30 ; McDonnell 
V. Walshe (1842), 2 Dr. ft War. 252, ^plained in QBrien v. Mahon, suj^). 

Where the land has remained a long time under the tenancy by wimout 
an account being taken, and has changed hands several times, it is doubtful 
whether the cremtor should account fo]^ more than the value of the extent (Poofs 
y. Guise (1687), 1 Vem. 468). As to the basis of accounts against mort^gees, 
see title mortoaob. ’ * 

(«) See Wdliams y. Price, supra; O^Brien y. Mahon^ supra; BuU y. Faulkner^ 

•upre. 

y. Qrmh (1749), Amb. 520. 

WS2 & 33 Viet e. 62, s. 4: see title Bankrtjptoy AND Insolvency, 

Yin, M., pp, 337^-345, where imprisonment for debit and the piroceduxe under 
th^i Aet aiw dealt with. 
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or flam*iD the nature of a penalty other than a penalty in respect 
of any oentract; ( 2 ) default by a trustee or person acting in a 
Muciary capacity and ordered by the court to pay a sum m hia 
possession or under his control ; ( 8 ) default by a solicitor in pay- 
ment of costs, when ordered for misconduct as such solicitor or 
in payment of a sum of money when ordered to pay the same in 
his character of an ofEtcer of the court making the order ( 9 ) — ^tbe 
writ of eapUu ad aatisfaeimdum is still theoretically available (r), 
but it has completely fallen out of use. In the two last-mentioned 
cases a writ of attachment (s) has taken its place, and in oases of 
orders of the court for payment the order of committal for dis- 
obedience is solely resorted to (t)* 


Sect. 4. — Writ of Delivery. Writ of Assistance. 

138. A judgment tot the recovery of any property other than 
land or money may, on an order made on application to the court 
or a judge (a), be enforced by writ of delivery (h). The usual form 
of the writ of delivery orders the sheriff to cause the property 
therein specified to be returned to the plaintiff, or to levy against 
the defendant the value thereof assessed in the judgment, and 
the assessed damages for its detention and the costs of the 
action (c). This leaves it to the option of the defendant either 
to return the goods or to pay the value (d), but the court 
or a judge may, upon application by the plaintiff, order that 
execution shall issue for the delivery of the property without giving 
the defendant the option of retaining it upon paying the value 
assessed (if any). On each an order the writ is known as a writ 
of delivery absolute, and, as the alternative to the recovery of the 
property, orders the sheriff to distrain the defendant by all his 
lands and chattels until he deliver the property to the piaintiff(e). 
It is not necessary that the value of the goods should be assessed 
as a condition precedent to the exercise of this discretion in ordering 
the issue of a writ of delivery absolute (/). 


Debtors Act, 1869 (38 & 33 Tict. 0 . 62), s. 4. . 

The issue, indorsement, and delivery to the sheriff of a ea. sa. aie in 
goh^l governed by the same rules as in the case of writs of fi. fa„ but as the 
writ is for prMtical purTOses obsolete it is not further dealt with in this work. 

( 4 ) The writ cl attachment and the order for committal are proceedings to 
enforce judgments and orders, but fall more appropriately under the subject of 
cont empt of court ; see titlo Contempt op Coukt, Attaohuent Ain> Cohujtxal, 
Vol. VH., pp. 297 a teq. 

ft) See note ( 4 ), im>ra. 

(a) Hade in thotKing’s Bench Division, ex parte to a master on afiOdavil, and 
In the Chancery Division by ex parte summons. 

f&) B. S. 0., Old. 42, r. 6. 

(c) Or a separate writ of /I- /«• n»y issue for such damages and posts, 
presumably including the cost of the ^it of delivery (B. B. 0., Ord. 48, r. 2). 

(d) The property in the goods remains in the plaintiff until the assessed vuue 

- bas been realised on execution (Brintmead v. ffarritm f l872), 

!<• B* 7 0* f. 647, Ex. Oh. ; Be Seatih (1874), 10 Oh. App. 234; Be Ware. Ex 
pwrteDraJtt (Mtll), 6 Ch. D. 866, 0. A.). As to the power of the court to dicder 
qpeoino reentution of chattels, see also the Sale of Goods Act, 1893 (66 A 67 Viet 
C. 7l)i e. and titles Sale op QofGba; Tkovbe and OoETEBtUOK. ^ 

( 4 ) Bor form of the writ of dsUtery, m B. S. 0. App. H, No. 10. 

(/) Ihe addition of the words " if any ” in B. 8. 0., Ord. 48, r. I, teuden 
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So far as the writ of delivery is for the recovery of money, it is 
subject to the rales governing writs of fieri facias, and Inch rales 
also apply so far as they are applicable to the delivery of chattels. 
Thus, a sherifif cannot break into a house to execute the writ {g). 

Under a writ of delivery absolute the sheriff cannot, if the 
defendant refuse to deliver the goods, seize- them and place the 
plaintiff in possession of them, his only course being to distrain as 
directed by the writ until the defendant delivers the goods (fe), 

139. If the judgment or order for recovery of the chattel is 
personal, and goes on to direct that the defendant do return it to 
the plaintiff, the remedy for contempt in case of disobedience can 
be resorted to even after failure of the writ of delivery to obtain the 
chattel (i). 

140. In some cases, where the judgment or order is personal, 
and the remedy by writ of delivery or by ordinary process for con- 
tempt would be probably futile — for example, where the person in 
contempt has absconded — a writ termed a writ of assistance may 
be directed to issue. This writ may also be resorted to where 
possession of documents or securities is desired and the person 
against whom an order for delivery has been made is out of the 
jurisdiction, or where sequestrators experience difficulty in obtain- 
ing possession of the chattels of the persons against whom 
sequestration has been granted 

The writ of assistance is a process for contempt, and is only 
issued after service of a duly indorsed order (A;). The writ is 
obtained on ex parte motion, supported by> an affidavit which must 
show that the order was not complied with within the time limited 
therein (1). The writ is directed to the sheriff, and recites a con- 
tempt of court in disobedience to a judgment or order of the court, 
and the order for the issue of the writ, and commands the sheriff 
to put the applicant into possession of the chattels or property of 
which delivery is ordered (m), and to defend and keep him in quiet 
possession (n). 


GhUton T. Carrington (ISo^, 15 0. B. 780, and Corbett v. Leivin, [1884] W. N. 
62, obsolete ; see Ivory v. Crakhshank, [1875'] W. N. 249, and Hymae v. Ogden, 
[1905] 1 K. B. 246, C. A., per CoLUirs, M,B., at p. 250. In the old practice 
where the assessment was a condition precedent the parties might agree ^e 
Talue, and the court could thereupon exorcise its discretion as to ordering 
return absolutely or optionally {Winfield v. Bocthroyd (1886), 34 W. B. SOI). 

■«) (kteel de la Burde v. Othon (1874), 23 W. B. 110, • 

'i) See Wyman v. Knight (1888), 39 Oh. D. 165. 

) Hymou v. Ogdm, supra. * 

0 See Wyman ▼. Knight, supra. Or where the diattel has been locked up 
iaaaaoBaWcmitdsla Bardey. Othon,supra). . 

(*) V. HawhU (1744), 3 Atk. 275 : I>ors V. Dove (1784), 1 Bro. 0. 0. 

375 ; B^er v. Cooper (1843), 2 BAre, 4C8, 412 ; see Savage v. Bentley, [1904] W. N. 
89. Ab to indorsement of order and service, see titie GohtemvI os Qouht, 
ATXAOHxsirr Ain> Committai., Yol. VII., p. Sli. 

(1) Webster v. Taylor (1854), 18 Jur. 869. 

The writ was formerly in use principally with xespSot to land, but the 
writ of possession was sabstitated for it (Kallr. Sail (1878), 47 L. J. (CB.) 
680). It is still, however, available in aid of thO writ of sequestration as well 
as of the writ of deliTOty. 

(H) Bor the form of the order, see note to Wyman v. Knight, supra, at p. 167. 


SaoT.A 
Writ Of 
Dohveiy. 
Writ of 
Assistpoce. 


Contempt. 


Writ of 
assistance. 
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* * ' Shot. B.— IFn* of Pomstton. 

141 . A judgment or order for the recovery, or for the delivery of, 
the poasessiou of land (o) may be enforced by a writ of poseession (p), 
without order of the court. If the judgment or order is for the 
recovery of land, each writ may issue immediately and without 
service or notice (j); if for the delivery of possession, on the 
person entitled to possession (r) filing an affidavit showing due 
service of such judgment or order, and that the same has not 
been obeyed («). There may be either one writ or separate writii 
of execution for the possession and for the costs at the election 
of the plaintiff (t). 

142 . The writ may be issued notwithstanding that the title of 
the plaintiff, though good when the action was begun, has expired 
before judgment (a). It will not be set aside unless the defendant 
can prove that the writ would be futile or that its issue was not 
justified by the particular circumstances (h). 

On the writ being issued, the plaintiff, or someone authorised 
on his behalf to receive possession, must go upon the premises, 
together with the sheriff (c), to point out, at his own risk, to the 
sheriff the property whereof possession is to be given. The writ, 
therefore, need not describe the boundaries (d), though it is the 


(o) An order for foredoanre absolute is not by itself a judgment for recover; 
of land on which the writ can issue (ITood v. WAeater (1882), 22 Ch. D. 281). 

(p) B. S. 0., Ord. 42, r. 6. ^e writ of possession is substituted with 
respect to land, for the writaof assistance ^all v. Ball (1878), 47 L. J. (oh.) 
680). For a form of writ of possession, see B. 8. 0., App. H, Nos. 8 — 9. Issuing 
a writ^ possession in pursuance of a judgment for pi^ession of promises is a 

Tt'rnnAoninas In flia fifinrovna on«) fVta sersafo aivs In fViA sl'IcrtwAd-l/wk 


\^/ **aa*» an waav asaavs., — , — w— 

eorrent prior to 1875. That practicep ao far as it is material to execution, is 
embodied in this section. 

(r) Such person will, in this section, be referred to as the plaintiff, and the 
person against whom the writ of possession is enforced as the defendant. 

(s) K. S. G., Ord. 47, r. 2. The oidor contemplated by this rule is an order 
to do an act, and requires to be indorsed under K S. 0., Ord. 41, r. 5 (see p. 6, 
ante), and to be served personally (Savage v. Bentleu (1904), 90 L. T. 641). 

(t) B. S. 0., Ord. 47, r. 3. This order presumably refers to all writs of pos- 
session, altbougb in terms only to those for the recovery of laud. In Irel^d 
writs of possession do not issue until the costs are taxed (Beiuleu v. Chapmm 
(1880), 6 ij. E. Ir. 393). Where the writ for costs is conmined witii &at for 
possession, the form oi a JL fa* is added to the writ as in the oases of writs of 
delivery. 

Plaint^ Im HTongfuUy *Btramed for mesne profits due after the judgment 
dimtij^ ^ to the writ (jDoa d, Bohnes v. Dmiet (1818), 2 Moore (a P.^Wl). 

^ Morgan v. Bhieh (1813). 3 Camp. 447 ; Knight v. Cforhs itirm - 
see-ToMn v. {JUnm. /lavey 7 1. B. a ii.*19. t. tujgm. 


■®****“ J Bolh Ahr.. 4 « 9 , tit. Betum, H. 

2!n7' rt^ d. Newport v. ahoi» (1848), 11 ItifiW. 
-4“® can he put right W order on s gammas^^ d. 

^«**I?* ® ^ilB. 49). An action may perhaps' Se asainiS^^e 

putting the party into poMSfinon ot too mu^^tn^V. 
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modem praoticd to do m(e). The writ contains a non mitten 'Samr. s. 
danse, toe effect of which has been explained (/). * ^rlt of 

The sheriff must at once ig) proceed to deliver to the plaintiff PMMSidon. • 
complete possession of the premises, turning out, bj force if need 
be, all other persons (h), though if the person in possession attorns 
to toe plaintiff this will be sofiScient (i). In executing the writ the 
sheriff may break into toe house (k). 

The whole of the premises comprised in the writ must be delivered 
to the plaintiff, but toe delivery of actual physical possession of 
one of several houses or part of a large estate, to be delivered in the 
name of the whole, is a sufficient delivery of the whole, unless other 
parts are in the possession of different persons, when each of such 
parts must be separately delivered (f). If the writ be for the pos- 
session of ah undivided part of land, it is the duty of the sheriff to 
set out toe land by metes and bounds (m), and the persons in pos- 
session should not be turned out of the whole of such lands, or out 
of an estate of which only an ascertained part is within the scope of 
the writ, but only such part should be delivered to the plaintiff (n). ■ 

Possession must be delivered in such a manner as not to interfere 
with an easement, such as a highway existing over toe land(o). 

143. The execution is not complete until quiet possession has CompteUtm of 
been delivered to the plaintiff and the bailiffs have gone away (p). 

If the sheriff is interfered with in the execution of the writ, a writ ” ^ 

of attachment for contempt can be applied for (q). This writ may 
also be applied for against toe defendant if he dispossess the 
plaintiff (r), as distinguished from merely disturbing him(«), but-* 



)dl), 6 Exch. 791, per Pakkk, B., at p. 794 ; Sos 
s. 49; and see Tidd’s Fiactice, 9to ea., Yol. II., 


. Sari, [1891] 2 Oh. 79. 

' , ante. 

the plaintiff can bring an action for damages suffered thereby 
{Miaon r, Paynier (1841), 1 Q. B. 974). 

i h) Upton T. WdU (1689), 1 Leon. 146. 

») Oalvart Horefall (1802), 4 Esp. 167. 

k) Bemaym'e Cate (1604), 6 Oo. Bep. 91 a; 1 Smith, L.O., 11th ed., p. 104. 

1) Floyd, y. Bethill (1616), 1 SolL Imp. 420 ; 10 Yin. Abr. 639, tit. Execution, 

m) Molineux r. Fwgam (1622), Palm. 289. 

n) Boo d. Hellyer v. King (1861) - ” • - 
d. 8a«l V. Davnon (1770), 3 Wils. 41 . ... 

p. 1246. 'Where a judgment for possession is under revision, execution may be 
B^ed as to a part of the lands recovered (Boo d. .Porofer v. Wandlau (1797), 

7 ^im Bep. 117, 118, n.), 

(o) OoodtitU d. Oheiter v. AUcer (1767), 1 Burr. 133, 145 ; Boo d. R. v. York 
(AreKbUm) (1849), 14 Q. B. 81. • 

(p) Muinaue v. Fulgam, $upra; Kingidale ▼. JIfann (1703), 6 Mod. 
Bep. 27; Anon. (1704), 6 Mod. Bepi 116; and see Uptqn v. ItWh, enpra, 
where persona hidden in the house turned the plaintiff out niter the 
sheriff had Mue, and it was held that there was no complete execution cf^. 
the writ. Execution is complete without the return being made (Boe'o Caei' 
(lOdO), 6 Ob. Bep. 89 b). It is doubtful how far the return is neoeas^ to the 
aBerift juaUfyina; his action under the writ; see Freeaum v. BUwitt (1701), 

1 8^. 409, per Hour, O.J. * 

(o) Anon (1706), 2 Salk. 688, where the attachment was ordered, notwith- 
stawUoff toe writ had been returned, but net filed ; Btyldt Cate (1610), 2 
ltoM|Fril.216i Kingtdalty.Maim,Mipra. ^ _ 

^4^: Bmith. V. Borooi (.Bsrl) (tOfil^ Sty. 277 ; StuWe Caoo, oapro. 
i J _ n — . tttpra; driving off the.filatotiffs cattle is a dwpos* 

I T. Roe (1689), Oomb, Iw. 


[s't StfriiAT;. 
•e^(4hr 
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8m. 5. 
Wilt of 
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not nnlSn the dispoBsession follow immediately npon the comple- 
tion of thw execution (t). 

The plaintiff may al^, if dispossesaed by the defendant before 
the return of the writ, apply to the court for a fresh writ of 
possession, or he may call npon the sheriff to place him again in 
possession (a). If dispossessed by a stranger at any time after 
possession is given, he is left to his remedy by action, to which 
be is entitled on the completion of the execution (b). 

The return to the writ, which is subject to the general rules 
already explained, is that the sheriff did deliver to the person 
named the premises referred to in the writ, or that neither that 
person, nor anyone on his behalf, came to point out the land, or 
to receive possession thereof (c). 

144. Where the judgment is reversed, or the judgment and the 
writ of possession are set aside after execution has been completed, 
an order will be made that the plaintiff do restore possession to 
the defendant, and, upon disobedience to such ovder, a writ of 
restitution (d), or an attachment (e), may be applied for. The writ 
of restitution contains a non omiUat clause (/), and directs the 




JUfCkUM. WifU I Mastey'a Leasee v. EJedor (1835), 1 Jo. Ex. Ir. 457 ; Stacpooley. Walah 

M , 6 L. E. Ir. 444. A similar new writ of restitution will issue where it is 
untiff, in under a writ of restitution, who is dispossessed by the defendant 
(Dofi d. Pitcher v. Roe (18411,^ EowL 971). The oraer for a new writ is made 
upon summons [Doe d. Thompaon v. Mirehouae (1833), 2 Dowl. 200 ; Doe d. 
Lloyd Roe (1W2), 2 Dowl. (N. s.l 407). The writ not now being returnable 
on a day certain, it can usually be put into execution again before actual 
return without the necessity of applying for a new writ. 

(h) StyWa Case (1610), 2 Brownl. 216; Ratcliff v. Tate, aupra; Doe d. 
FaU V. Roe (1807). 1 Taunt. 65; Wilson v. Chantim (1862), 6 L. T. 265; but 
compare Loyeleaa {Chapman\a Executor) y. Ratcliff (1664), 1 Keb. 786. The 
remedy against a stranger is, after possession delivered, by action, whether 
the writ has been returned or not {Fortune v. Johnson (1652), Sty. 318). 

(c) p,oyd V. Bethilk (1617), 2 Boll Abr. 459, tit. Eeturn, H. ; Doe d. Pitcher 
V. Bole, supra, 

T (1738), Barnes, 1783; Doe d. 8tephmy 

7 Ad. & El. 010 ; Dos d. Strat/ord v. 8hail (1844), 2 Dow. &h. 161 ; 
Doe d. Whiitington ▼. Darde (1851), 20 L. J. (o. b.) 406. The application for the 
writ 18 hv a eummone at (^m^bers. The order must he a dwection to some 
^wn other than the ehenff, by name {Doe d. WUUams v. William (1834), 2 
Ad, & LI. 381; Da» d. Dewie v. Ellu (1841), 9 Dowl, 944). WhereatHtd 
person, suoh as a rnortgagoe, » interested in the land and judgment has been by 
default, he maT talf^ nrnnAr -nm^AAilinopa w .. s 


f -f VI V • ^ V restitution was formerly, and doubtlesg 

still IB, also available where possession has been delivered under a wronirful or 
regular, wnt of possession (Thomas v. €ujtn (1614), 2 Bulst. 194 • Paul Frit A 
Tmn^i^ T. CMuf Ejects (l§32), Alo. ft Jf. 228) ; it where iwese^ioStwW 
7^ E.^O.T.'m )'^ {Dochfart v. SermingUm (18^ 

^ (7773), aWta. Bl. 892; PMam (Lord) r. Beirttv 
^«^^^(«rMl7l3), 3 Swan, 291, n. }-<7ofJe«d. Clymer'r.Bieholbiim), 

(/) For the non omittas clause, see ps 19, ante. 
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sheriff to eause the party to have restitution of the land which is 
described in the recitals. > 

SaoT. 6 . — Writ of Seqtieatration. 


Shot. B. 
Writ of 
Possession 


Sxjb-Seot. \.—Whm the Writ may Uaut, 


145. The writ of sequestration is a process available where the '5'^en writ 
person against whom it is issued is in contempt for disobedience of 

the court (g), and it is, therefore, necessary as a preliminary to its 
issue that the judgment or order should have been served upon 
such |)erson, or at least that he should have knowledge of it, and 
have intentionally evaded such service (li). 

146. With the following exceptions, every decree (i), order, or 
judgment, whether final or interlocutory, upon which any execution by 
may issue (f), may be enforced by a writ of sequestration (k). A 


(j) See HvJhvrt and Crowe y, Gutheart, [1894] 1 Q. B. 244, per Wills, J., at 
p. 246 : It is contrary to principle to make an order in the nature of an order 
in contempt^ as a writ of sequestration is, when the person against whom it is 
made is not in contempt.” And see Ouavera y. Fountain (1687), Freem. (on.) 
99 ; lieddingfield v, Zouch (1663), Freem. (oir.) 168 ; Pratt y. Inman (1889), 43 
Oh. D. 175, 179. The issue of a writ of summons is not a condition precedent 
to the issue of a writ of sequestration [Re East of England Bank (1864), 11 
L. T. 410). Sequestration was formerly the last, as it is the most stringent, 
process for contempt, and available only alter all other process had been ‘^sat 
out”; see Wenman (Lord) y. Oahaldieton (1719), 2 Bro. Pari. Oas. 276; Rowley 
y. Ridley (1784), 2 Dick. 622, where the old pract|oe on mesne and final process 
is stated. Instances of the sequestration being ordered for contempt on mesne 
process are Trigg v. Trigg (1759), DetillinYe Oale (1799), LnptonY* Hesoott (1823), 
all reported 1 Sim. & St. 274, 275 ; Re Hassenclever (1785), 1 Bro. 0. 0. 434. 
Whether sequestration could issue against a contemnor already in the custody 
of the gaoler of another court was formerly doubtful (Const y. Barr (1826), 2 
ttuss. 161). 

(A) Where leave is required to issue the writ, evidence of such service will be 
required before leave is granted. Where leave is not necessary, it is required 
under B. S. 0., Ord. 43, r. 6. As to dispensing with seivice in case of evasion, 
see Allen v. Allen (1885), 10 P. D. 187; Hyde v. //yda(1888), 13 P. D. 166, 
0. A. ; Re Tuck, March v. Loosemore, [1906] 1 Oh. 692, 0. A. The provisions 
of B. S. 0., Ord. 41, r. 5, as to indorsement of the order and personal sei-vice do 
not apply to sequestration for costs (Re Deakin, Ex parte Cathcart, [1900] 2 
a. B. 478, 481, 482, 0, A.), 

(i) Decrees, or orders, made in divorce or matrimonial causes, are enforceable 
by sequestration (Samom v. Sansom (1879), 4 P. D, 69 ; Re Slade, Slade v, 
Uulme (1881), 18 Oh. D. 653; Hyde y. Hyde (1888), 18 P. D. 166, 0. A.; and 
see Craig v. Craig, [1896] P. 171, 174). 

(j) See pp. 5 et seq,, ante, ^ • 

(kj This rule, together with the ezcejptions, embodies the effect of the various 
orders anthorising writs of soquesUnUon in particular oases. These are:-- 
B. S. 0., Ord. 42, rr. 4, 24 (judgments or ordeie for payment of money inti^ 
court) ; ibid,, r. 6 (recovery of proper}^ other than land or money) ; ibid,, r. 31 
(judgments or orders against corporations} ; Ord. 43, r. 6 (payment pf money into 
court and orders or judgpnents to do'any act wuhin a time limited); ibide, r. 7 
(judgment or order for the payment of costs). 

Fpr form of the writ of sequestration, see S. 0., App. H, No. 13. 

_ pf sequestration m a writ of exeoution ‘Within the terms of B. S. 0., 

!, r, 8, and therefore is issued on the filiutf of upra^fpe (ibid/, r. 12), ^d 


nxtuit b« int 


Aod addrew oi th« solieitor or person issuing 
~ » writ for ** the recovery of money,” and therefore does 
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ftKTF^f writ oi ^4<ie8trAtion cannot be issaed to enforce a native injtnic- 
yMtet tion(0, except against a corporation wilfully disobeying SQ<!h 
SeQQefltra- order (m). It cannot be issaed to enforce a judgment or prder for 
tion> tbe recoveiy of a smn of money (n) ; it will, however, be available, 
by leave, upon a judgment or order for the payment of costs (o), or 
upon a judgment or order for a payment into court (p), or for a pay- 
ment of money ordered to be made within a time limited (q). .It 
cannot be issued to enforce a judgment or order for the recoverv (r), 
as distinguished from a personal order for the delivery (s), of land. 
Sequestration may not be issaed after the acceptance by the 
judgment creditor of a composition (t). It can be enforced not- 
withstanding that the person in contempt is already in custody for 
his contempt («), but it is not necessary that a writ of attachment, 
or other process, against the person should have issaed (v). It may 
issue concurrently with a writ of attachment by way of douhjn 
process (w). 


piost 
bom imecl. 


147. A writ of sequestration can be issued agaidst a peer(ir), 
on infant (y), a married woman (z), and against a person of unsound 


not require tiie indoreement of the direction to levy wliieh is necesaaiy in the 
case of other writs, such as and e^it under ibid., r. 16. See p. 17, 

ante. The writ or^inated in Lord Nottingham’s time; see Whitehead y. 
Hcariam (1731), 1 Bam, (x. B.) 431. For old fonn of order of sequestration, 
see Pope y. Ward (1783), 1 Cox, Eq. Cas. 194. 

(l) Sehue y. Croydon. Rural Sanitary Authority (188^, 63 L. T. 209. 

(m) Ibid., under £. S. 0., Ord. 42, r. 31, as to the effect of which, see note (6), 
p. 81, poet 

' (n) Hulbert and Crowe y. Cythcart, p894] 1 Q. B. 244 ; nor upon such judg- 

ment can a per8(mal order, ujpon wmch sequestration could M foundM, oe 
subeeqwntly mads {ibid.), A garnishee order is one for the payment of 
money^ and a sequestration will not issue upon it 

(o) B. S. 0., Ord. 43, r. 7. The fonn of orders in the Chancery Division for 
payment of costs is frequently a direction to pay, and therefore non-payment 
constitutes technically a contempt. The stthpoena, now no longer issued (tMf.), 
was under the old practice necessary when no time had ^n limited in the 
order for payment of the costs, and after service of the sutmosna sequestration 
issued as of course {Re Lumley, Ex parte Catheaii, [1894] 2 Oh. 271. 0. A.). 

(p) B. 8. C., Ord. 42, r. 4. 

m Sprunf y. Fuyh (1878), 7 Oh. D. 667 ; Re Lumley, Ex parte Oathcart, supra, 
per LiNSiiBT, L.J., at p. 273. For such on order to be effectual to found a writ 
of sequestration it mxist have been duly indorsed under B. S. 0., Ord. 41, r. 6. 

(r) See Re Hoare, Ex parte Ndeon (1880), 14 C8i. D. 41, 0. A. 

(s) B. 8. 0., Ord. 43, r. 6. 

ft) Roe y. Davies, [1878] W. N. 147. 

(u) Ferrymans. J^nham (1641), 1 Hep. Oh. 162; MarHn y. Eerridge (1783), 3 

P. Wma 240 ; Crone y. O'Etll (1821), 2 MoL 344. ^ ^ ' 

(v) This is an alteration in the .law effected by s. 8 of the Debtors Act. 1869 
(32 & S3 Tict. c. 62), and by B. S. a, Ord, 48, r. 6 ; see Syka y. 2)uso» (1870), 

.jj. B. 9Bq. 2!28; Miner V. Miller {IBIO), L. B. 2P. &D. ^ 

-? ' (w) Crone y, O’DsK, eupra. 

(x) ShutOeworth y. Lonedaie (Earl) (IJSS), 2 Cox, Eq. Oasi 47. He is not 
howew, apparently, in contonpt (at least upon an interlioontory order) until a 
issued agaiast ^ and disobeyed {SmalOmAe y. Donn^ 
{Lord) (1796), 3 Anst. 647). , 

M 2 Cas. in Oh. 163. . . 

«f hw separate asteto dsly 
(Wo^ y ro^B^M), 11 T. L. B. A73), and the fonn of the w^ Wt 
^dihed if 1 ^ IS msfwmed from anticipation {Syde r.Myde 0868), 13 k1). 

166,0. A); see title Husbahs aim Was. •is*' 
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mind . (not bo found by inquisition); in enforcement of An order Bbot. b. 
tnadd before he became of unsound mind [a). , yifrit of 

148. X^eave must be obtained before a writ of sequestration can Se^estra- 
be issued to enforce a judgment or order for the payment of costs (b), 

or against a corporation (c). When leave 

Any judgment or order against a corporation wilfully disobeying 
it may be enforced not only by sequestration of the iorporate ^ a 
property, but also by sequestration of the property of the directors 
or other officers thereof (d). 

149. The writ is addressed to not less than four commissioners, Form ot 
called the sequestrators (c), who are nominated by the person issuing Writ, 
the writ (/), and who need have no special qualification other than 

that of being capable of keeping an account of the moneys received 
by them (g). They are directed to sequestrate the property ot 
the person in contempt, who is called the contemnor (h). 

Sub-Sect. 2.— Effect of the Writ. 

150. A writ of sequestration binds the property, other than Effect of 
choses in action (t), from the date of its issue (fc), but the right of the 

(a) Robinson v. QaUand^ [1889] W. N. 108. Such order being served as 
directed by R. S. C., Ord. 67, r, 5, and Ord. 9, r. 5 (ibid.). 

(h) B. S, 0., Ord. 43, r. 7 ; see also p. 9, ante. 

(c) Ihid.f Ord. 42, r. 31. The application for leave is made upon summons at 
chambers supported by affidavit (iSnoia v, Bolton (1881), 17 Oh. D, 433), or in 
special cases upon motion, and the grounds upon which the application is made 
need not be stated in the notice or summons (Selous v. Croydon Rural Sanitary 
Authority (1885), 53 L. T. 209). The writ may in some cases be issued on an , 
ex parte application (Monle v. Lawler (1835), 1 Jo. Ek. Ir, 564). An irregularity in 
the issue of a writ of sequestration maybe waived( 6 b; 28 ^ v..Sa7Tri826),2 Buss. 161). 

B. S. 0., Ord. 42, r. 31. The disobedience must be sucn as to constitute 
a contempt of court (Spokes v. Banbury Board of Uealth (1865), L. B. 1 Eq. 42 ; 

Sutton V. Barnet Local Boards [1877] W. N. 167 ; A.-^Q. v. Walthximstow Local 
Boards [1878] W. N. 90 ; Fairclough v. Manchester Ship Canal Co., [1897] 

W. N. 7, 0. A.) — e.g.f a refusal to do what has been ordered (A.-O. v. Waltham- 
stow Urban District CbunciZ (1895), 11 T. L. B. 533 ; Xce v. Aylesbury Urban 
District Council (1902), 19 T. It. B. 106) ; breach of injunction not to infrii^ a 
patent (Spencer v. Ancoals Vale Rubber Co. (1888), 4 T. L. B. 681, 0. A.). If an 
injunction against a corporation has been wilfully disobeyed, sequestration may 
be ordered to issue whether or not the injunction contained anything mandatory 
(A.-Q. V. Great Northern Bail. Co. (1850), 16 Jur. 387). The word « wilfully 
19 intended to exclude only casual, accidental, or unintentional acts of dis- 
obedience (Siancomb v. Trowbridge Urban Distrid Council^ [1910] 2 Uh. 190, per 
WAHKiNOTOBr, J., at p. 194, following A.-G, v. WaUhamstow Urban District 
Council^ supra). 

(e) Sto uie form of the wi’it in R S, 0., App. H, No. 13. • 

(/) See Rowley v. Ridley (1784), 2 Dick. 622. 630. 

(g) Daniel], Chancery Practice, 7th ed,, p. 731, n. (s). • 

(b) By the expression ** sequestrate ” is meant the setting aside of the pro- 

r ty of the contemnor from me possession of those who contend for it (Termes 
la Ley, sub voce “ Sequestration *’). , . ^ vi. ^ 

(i) Ohoses in action are not bound as against ttie person owing the debt by 
the issue, Or even by notice of the issue, of the writ, and he is entitled to yef use 
payment to the sequestrators or maxe a paymSnt to contemnor until an 
oiuer shall have issued from the court (Johnson v. (^ippindaU (1827), 2 Sun. 

55 . S4 ; Wilson v. Metcdffe (1839), 1 Beav. 263 ; Re FoUard, Pollard v. Pollard, 

[19023^W. N. 144), though in the latter case the debtor so paymg may be 
xotused his coats (Re Pollard, Pollard v. Pollard, si^a). * 

(&) Not frcKpi the ^te of aeiettre by the sequestcatcsni (Burdett v. BcMey 




8^^ 




Writ of 
SaqneBtra' 
tlon. 


Duty of 
Beqaestiaton 
to take 


seqK^lwtQrs to follow and seize property passing into the hands of 
other persons after that date is not available against a purchaser for 
yaine without notice of the writ (Q. A person claiming the i^pmty 
under a fraudulent conveyance executed for the purpose of evading 
the sequestration, or having notice of the writ at the time of the 
conveyance to him, must deUver the property to the ^questrators (m). 

It must, however, be observed that a sequestration does not give 
the person issuing the writ any charge over the property seized (n), 
even after the payment into court of the moneys seized (o). An 
order may be made creating such a charge (p). 

161. Generally speaking, it is the duty of the sequestrators 
immediately (q) upon receipt of the writ to enter upon the property 
0 ^ the cpntemnor, and to take possession of all his^ real and 
personal estate. In so doing they act upon the instructions of the 
person suing out the Writ, who is answerable in damages for any 
wrong done to any third person (r). Such damages should not be 
recovered by action, but by application for leave to be examined 
pro interesBc «uo(s). 

In taking possession of property under the writ, sequestrators 
are not expected to use force (t). They may, however, apparently 
without leave of the court, break inner doors or boxes to got 

(1682), 1 Yem. 68). Where land ui sequestered it is bound by the b'« pendent 
from the date of the writ, but not by the sequestration until issued (Cro/t« y. 

(1676), 3 Swan. 278, n. ; and see Bird y. LUttehakt (1743), 3 Swan. 
299, n.). As to claims by a trustee in bankruptcy of the contemner, see 
note (ffl), infra, 

t (i) CwUUm y. Oardiner (1681), 3 Swan. 279, n., 283, n. ; Vican y. Goidough 
(1779), 6 Bro. Pari. Cas. 31. As to goods and chattels, the proyisions of the Sale 
of Qoo^ Act, 1893 (66 & 67 Yict. o. 71), s. 26 (1), and the proyiso thereto, are 
therefEm, in the cose of a writ of sMuestiation, merely declaratory of the existing 
law ; see note (/ ), p. 43, ante. Therefore a sher^ seizing goods under a f, fa. 
before the sequestrators haye actually seized has prior rights (Payne y. Drewe 
(1804), 4 East, 623). Where the land or other property is itself the subject of 
the judgpaent or order enforced by the writ the effect of the judgment on the 
registration of the writ will haye to be oonsidered as apart from the effect of 
the writ ; see Cock y. Cook (1739), 2 Com. 712 : and title Juschbbts AMD 
Obdbbs. 

(m) Witham y. PJdnd (1676), 3 Swan. 276, n.; Couhtm y. Gardiner (1681), 3 
Swan. 279, n, ; Birdy. Lmehalea, tupra; Hamhlyny. Ley (\143), 3 Swan. 301, n. j 
BUrduMcpp y. BletMiMopp (i860), 12 Beay. 668. As to the proper procedure 
for obtaining it if not so deliyerea, see p. 86, poet. Sn^ conyeyauce need not 
necessarily be in fraud of creditors within the meaning of stat. (1670 IS liniV 
0 . 6 ; as to this subjeot, generally, see ti^ Fbaudulemt ams voidabIiZ 
COHVKTAMOIS. 

(n) Thus in case <ff the bankruptcy of the oontemnor the trustee has priority 
oyer the person issumg the writ of sequestration, who is not a secured oraditor 

wt* ^ >«* 

(o) BeJMlard, Me parte Pollard, (19033 2 E. B. 41, 48, 0. A. 

(p) Ibid., PSP Boiau, L.J., at p. 48. 

( j) Any dwy may enable a bond fide holder for yaluo to be interposed : see 
PaytMT. JDrewe, ew^. ^ . 

^ V. Mope (1812}, 2 Bidl 4t B. 66 j but see Pelham (Lord) y, 

') ^ “•» Seijeant Hoopeb ; 


(I^»|v. 11883), I Y^. life. 

(sfBeei^fA p. 83,po.«. ^ . 
(() Snottia (hey do so, they would a] 
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possessum of property affected by the ^^(o). .^ey cannot, hotf- 
ever, mt^fere with the person of the contemnor (h). T^^^y have no 
power to call in the poate eotnitatua (c), and it is th^fore necessary 
to resort to the court for assistance in obtaining possesdon, if they 
are otherwise unable to obtain it (d). 

152. The sequestrators are ofScers of the court, and any action 
against them for anything done by them in pursuance of the writ is 
liable to be stayed by the court (e), in which case the only available 
remedy is an application to the court for leave to be examined 
pro intereaae am (/). Upon any claim being made the court may 
compel the claimant to come in and prove it(^). The court will 
give directions as to the manner of trial of such claim (h), deciding 
summarily if it think fit(i), and upon the hearing of the claim 
will decide as to any payment to be made(k), or as to the 
restoration of any property (1), and may award damages to any 
party injured (m). 

153. If a sequestrator, in the performance of his duty, abuses 
his powers, he commits a contempt of court, and may be punished 
by attachment (n) ; any resistance to or interference with the 


(it) Lowten t. Cdehesler Corporation (1816), 2 Her. 395. The contents of 
boxes should be scheduled when the boxes are broken, but not removed without 
order (Pdham (Lord) v. NewcaatU (Dnelteu) (etrea 1713), 3 Swan. 290, n.). 

! M The writ is in rent, not inper»orumt{Tatham v. ParUer(lB5S), 1 Sm. & 0. 506). 
cj As to this power, see title Shebivto and Bailiffs. 
d) See pp. 84, 86, poet. 

«) This appears to ne the result of the cases. Under the old law the Court of 
Chancery would protect its officers from actiontSat law over which it had no 
control. To-day it appears probable that if any real question of Uabilily^ for 
excess of powers arose it wovud be tried out by action, and that minor questions 
would be determined by examination pro intereise tuo. The old oases are : — 
IValtepn v. Awberry (1677), 1 Mod. Eep. 253 ; Pelham (Lord) v. Nemas&e (Diteheu), 
supra ; Kaye v. Cunningham (1820), 6 Maud. 406. The court could, however, 
give leave to bring an action (Angd v. Smith (1804), 9 Ves. 336 ; Anon. (1801), 
6 Ves. 287). 

(/) Angd v. Smith, eupra; Copeland v. Mape (181^, 2 Ball & B. 66; Brooke 
V. Oreathed (1820), 1 Jac. & W. 176 ; Johnee v. Olaughton (1822), Jaa 673 ; 
Bume V. Bdbiruon (1844), 7 I. Eq. B. 188 ; Alton v. HOMeon, [1869) W. N. 
81. The application is made by motion or summons by the person claiming, 
intituled in the action, and asking for an inquiry whether the applicant has 
any and what interest in the particular property sequestrated (DanieU, Chancery 
Forms, 6th ed., p. 462). The apphoation is supported by an affidavit (Hunt v. 
Prieet (1778), 2 Uiok. 640). The dahnant insy be ordered to make discovery 
(AUmt T. Harrison, eupra), and may be admitted to sue In formd pavperte 
V</ames V. Dors (1744), 2 Dick. 788). ^ . 

(jg) By granting an injunction against him on notice wun leave to come m 
pro intereeee auo (Bird v. Litileheika (1743), 3 Swan. 299, n. ; Johnee v. Olaughton, 
tupra). . . 

(h) EmpHngham V. Short (1844), $ Haro, 461 ; eym directok an action to be 
brought (Angd v. Smith, supra, pw Lord Eldon, L^^C., at p. 33?). 

(!) Dtoon V. Smith (1818), 1 Swan. «7 ; notw^stanffing Anon. (1801), 6 Ves. 
287 : A..Q>. V. Oo/ueedry Corporation (1716), 1 P. *_ 

: (h) Ajb, for example, to mortgagees (Walker Bdt (1816), 2Madd. 21 ; Bume 
Hobifunyfit tupTflo 

(0 .|rem%» V. Ley (1748), 3 Swan. 301, n.; (kpdtmd v. Hops, supra; 
d^on Vi Harrison, suprii. . 

© ^£t(£irST’^S(£o^ («'«w 1713), 8 Swan. 291, n.; ioiotsn v. 
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Bbot. du sequestrj.tor 8 in their duties by any person, whether in defence of 
Writ of his own property or otherwise, is also a contempt of court (o), and 
Sequestra- on such resistance or disturbance an injunction will be granted to 
tiofl - give the sequestrators possession (p). 

What 164. Under a writ of sequestration the contemnor’s property of 

p«>pe^ every description may be taken, corporeal or incorporeal ( 5 ), 

takcnT including estates in land, whether freehold (r), leasehold (s), or 

copyhold (t), and chattels, whether choses in possession or 
choses in action (v), including money (w) and stocks (a), and 
whether the contemner’s interest therein be legal or equitable. 

Property of which the contemnor is merely a trustee cannot be 
taken (l>), and choses in action can be taken only where they are 
alienable by the contemnor (c) ; thus pensions (d) are seizable, 
unless their alienation is forbidden by statute (e) ; and only such 
property of a married woman restrained from anticipation can be 
taken as she could herself have alienated (/). 


Colchester Corporation (1816), 2 Mer. 395 ; and eee Roe v. Davies, [1878] W, N. 
147. 

(o) Harvey v. Harvey (1682), 2 Cas. in Ch. 82; Angel v. Smith (1804), 9 Ves. 
335; Brooks v. Oreathed (1820), 1 Jac. & W. 176. 

{p) Pelham [Lord) v. Newcastle {Duchess) {circa 1713), 3 Swan. 289, n. On such 
an order a writ of possession for land could issue (see p. 76, ante), fonnorly a 
writ of assistance {Bird y. Litilehalea (1743), 3 Swan. 299, n.). A writ of 
assistance may still issue for chattels personal (see p. 75, ante). 

{g) See Wuson y. Metcalfe (1839), 1 Beav. 263 (arrears of rentcharge). 

(r) Whitehead y. Harrison (1731), 1 Barn, (k. b.) 431. 

(s) Ellard v, Warren (1681), 3 Eep. Ch. 48 [87] ; Wharam y. Broughton (1748), 

•1 Yes. Sen. 180. ^ 

{t) Dunkley y. ScrilmoT (1815), 2 Madd. 443, 444; Mullins y. Bawden (1615), 
Toth. $76 ; and see the cases cit^ in note (d), p. 86, post. 

(w) Empringham y. Short (1844), 3 Hare, 461, 463 (farming stock, furniture 
etc.) ; Dickinson y. Smith (1813), 4 Madd. 177 ; /feon y. Smith (1818), 1 Swan. 
457 (growing crops, grass etc.) ; see also Simmonds v, Kinnaird {Lord) (1799), 
4 Ves. 735, 739. 

fv) Miller y. Hiiddlestone (1882), 22 Ch. D. 233 ; and see infra. 

{w) No sale being contemplated by the writ, cash can be seized like any other 
property. 

(^ Cowper y. Taylgr (1848), 16 Sim. 314 ; but see Dundas y. Dutens (1790), 
1 Yes. 196, and McCarthy y. Goold (1810), 1 Ball & B. 387, per liOrd 
Manners, L.(7., at p. 389. 

{h) The origin of the writ of sequestration being purely equitable, there has 
neyer been any question as to this. 

(c) An annuity terminable on the contemnor ceasing to be beneficially entitled 
thereto will determine on the issue of the writ, and, therefore, the sequestrators 
will not be able to t^e it {Dixon y. Bows, [1876] W. N. 266). 

(d) Thus the pensions of a comity court judge {Willcoch y. TerreU (1878), 3 
Ex. D. 323, 0. A.), »civil seryant {Sansem y. Sansom (1879), 4 P. D. 69), and an 
officer in the Indian nayy {Dent y. Dent (1867), L. R 1 P. & D, 366) are 
seizable. The order made is that the contemnor be restrained from receiying the 
pension, and the sequestrators be directed to receiye it (McCarthy y. Ooold, 
supra; Willcocky. Terrell, supra; Sansom y. Sansom, supra), 

( 0 ) As, for instance, the pension of an officer in the army under the Army 
Act, 1881 (44 & 45 Viot c. 58), %. 141 (Birch y Birch (1883), 8 P.H. 163 ; Lueas 
y. Harris (1886), 18 a B. IX 127, 0. A,). Money pa id in commutation of an 
inalienable pension can be seized (Cfowe y. Price (1889), 22 Q. B. D. 429, 
C. A. ; and compare Be Saunders, parie Saunders, [1895] 2 Q. B. 424, 0, A.: 
Be Ward, Bx parte Ward, [1897] 1 Q. H 266, C. A.), ’ 

(/) Thiu inoome aoorutSl do. before iibe order to be eatoieed ie seinble. 
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Seqnestrntors are bound by the same reRtriction as th« sheriff Sbot. 6. 

acting under a fieri faciaa in respect of the wearing apparqj, bedding, Wilt of 

and tools of the contemner (jg). The military property of soldiers (h). Sequestra- 
rolling stock and plant of railways (i), and ecclesiastical property of tion. 
all kinds are exempt from seizure (/c). — ~ 

Idd. As regards the rights of third parties, it may, generally Rights of 
speaking, be said that the sequestrators may seize all that, and third parties 
only that, of which the contemnor would at law or in equity be 
entitled to possession in an action against such persons, and 
subject to all rights, legal or equitable, belonging to such persons. 

The exceptions to this rule are— (1) the sequestrators are entitled 
to property held by third parties under a conveyance in fraud of 
the sequestration (Q ; (2) it is submitted that the sequestrators, 
like the sheriff under a fieri facias, are not bound by estoppels against 
the contemnor (m) ; (S) the sequestrators may seize property claimed 
under a voluntary conveyance, or under a conveyance accepted 
with knowledge of the issue of the writ, at a date subsequent to 
such issue (n); (4) where the order or judgment for which the 
sequestration issues is to deliver a specific thing to any person, or 
to deposit it in court or elsewhere, the sequestrators may seize such 
thing, being in the custody or power of the contemnor, as if it 
were his property (o). 

156. The death of the person issuing the writ does not prevent Effect of 
or determine the sequestration ; his interest therein devolves with '*‘^‘‘***- 
his interest in the judgment or order (p). In the case of the death 

whether in fnet paid or not (Olaydon v. Finch (IS73), L. E. 16 Eq. 266 j ITood 
Bam V. Heriot, [18963 174, oveiTuUng Uood Bam v. Cathcart, [18943 

2 U. B. 659, 0. A., upon this point}, but not future income (Hyde v. Hyde 
(1888), 13 F. D. 166, 0. A.), and not income accrued due since the order (Be 
Lumlcy, Ex parte Hood Barrs, [18943 3 Ch. 136, 0. A.). As to restraints on 
anticipation generally, see title Husband and Wife. 

(y) Under the Small Debts Act, 1846 (8 & 9 Viet, a 127), s. 8; see p. 48, 
ante, though whether the Act would in terms apply appears to be somewhat 
doubtful if the writ bo issued for the enforcement of an order to pay into court 
or otherwise where the contemnor cannot be termed a “ judgment debtor” ; 
see Johnson v. Burgess (1873\ L. B. 16 Eo. 398. The cequesti’ators would, 
however, certainly bo ordered to proceed as ^ough the Act applied. 

(A) Under the Army Act, 1881 (44 & 46 Viet. c. 68), ss. 144, 146; seep. 49, 
ante. 

(») Under the Bailway Companies Act, 1867 (80 & 31 Viet. o. 127), s. 4, made 
perpetual by stat. (1875) 38 & 39 Viet. c. 31 ; see p. 49, ante. 

J k) Such property can only bo reached by a writ of seguestrari de bonis 
esiastieis or of Ji* fa. de bonis ec^esiasticis, as to which see p, 89, post. The 
profits of the fellowship of a college are not Iona ecclesiastica (Moseley v. 

IParitM-fon (1697), I Ld. Eaym. 266), * 

(0 See p. 82, ante. 

(m) See p. 62, ante. 

(w) See p. 81, cintde 

(o) Under the Oontempt of Court Act, 1830 (11 Geo. 4 & 1 Will. 4, o. 36), 

«• 15 (16). Such thinge are then to Ije dealt with as the court may direqt, and 
the court may discharcro th** contemnor upon euoli terms as to costs or otherwise 
aa it m^ think fit (?5fd.). , , . a i a 

( p) Whether the sequestration be for disobedience of a final or interlocutory 
order (Hyde ▼. 1748), 1 Dick. 132). The representatives of the deceased 

aht^d be joined in the action {ibide ; and see S. Os, Ord. 17, r. 4^. But see 
B^oram v. Broughton 1 Ves. Sen. 180. 
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of th^ ^Obtemnoi* occurring after the issue of the wit ( 3 ), the 
sequi^tration continues in force (r), unless it be merely for the 
purjjiose of enforcing a personal interlocutory order, such as an 
order to answer interrogatories (s), both against the heir and 
against the personal representatives of the contemnor( 6 )o This is, 
however, not the case where the estate of the contemnor is an 
estate tail(o), or, probably, where the estate is copyhold (d). The 
widow’s claim for dower is not affected (c). 

Sub-Sect. 3 . — Enforcement of the Writ 

167. In getting into their hands the property of the contCmnor 
the sequestrators may require the assistance of the court, the 
form of which will vary with the nature of the property. Thus, 
to obtain chattels or lands denied to them by the contemnor 
or others they can apply for attachment for contempt, and for an 
injunction to be followed by writ of assistance or possession (/). To 
obtain rents due from tenants or debtors of the contemnor they 
must first obtain, if the money be not paid on request (g), an order 
of the court (fc). Such order will not usually be granted in the 
case of tenants until after attornment by them, which will, however, 
be compelled by order (i). Where a real dispute as to liability 


(g) The case of death before the issue of the writ has been already dealt 
with ; see p. 15, ante, 

(r) Burdett r. Boddey (1682), 1 Vein. 68 ; Hyde v. QrtenhUl (1745), 1 Dick. 
106; Hawhine v. Onm (1747;, 3 Atk. 594; Maxwell v. Kehey (1807), 2 Mol. 

»320; Pratt y, Inman (1889), 43 Ch. D. 175. It soems in the earlier cases to 
have been doubtful whether ft was not necessary to revive the sequestration 
by o]^er ; see Whitehead v. Harrison (1731), 1 Barn. (E. B.) 431 ; Caermarthen 
(Margate) y', Haweon (1730), 3 Swan. 294, n., 295, n. 

(e) Burdett y, Bomey eujwa; Bawkine y. Crooks eupra; and see Pratt v. 
Inman, supra, per Ohitty, J., at p. 179. 

(a) Caermarthen (Marquis) v. JHawson, supra; notwithstanding University 
College v. Foauroft (1683), 1 Yem. 166 ; see also Maxwell v. Kelsey (1807), 2 
Mol. 320. 

(5) Pratt V. Inman, supra, 

ic) Athol (Earl) y, Derby (Earl) (1672), 1 Gas. in Ch. 220. 

(d) Hide V. Pdit (^667), Freem. (CH.) 125; Whitehead y, Harrison (1781), 
1 Bam. (E. B.) 431 ; Caermarthen {Marquis) v. Hawson, supra, 

(e) See Burdf tt y, Bocicley, supra, bimilarly a jointure or annuity secured 
upon land will be paid to a widow after her husband’s death (ProOkfr 
y, Beynol (1640), 1 Eep. Ch. 247 ; Langley v. Breydon (1677), oiled in 2 Oas. 
in Oh. 46). 


(^) pp. 75, 76, ante. 


A notice requesting payment is usually sent out; see Daniell, Ohaiicefy 
Fonhs, 5th ed., p. 449. 

(h) Until such order is made the money may be paid to, or a l<md fide oo)n- 
pensation made with, the contemnor; see note (t), p. 81, ante, and the cages 
there cited. The debtor or tenant has a right to the order, and may receive 
his costs thereon (Opie v. Maxwdl (1768), cited 4 Yes. 742 ; Cornish v. Bedtell 
(1828), 8 B. & 0. 471 ; WhiU y. Wood (1843), 2 T. & C. Ch. Chs. 615 : MUlery. 
mmsskne (1882), 22 Ch. D. ^3). ’ 

’ (A A separate notice is usually sent to tenants calling upon them to 8^;^ 
to the sequestratcrs ; see Daniell, Clumcery Forms, 4tih ed., p. 409, Shew it 
be nokiet&fj to compel attornment, me sequestrators should epply by 
Ot summed for ibe order to attom JlTccd v. Adams (1780), 5 DiSk. 
Fotofayir.i^% (l<84),3Swan.306; mdsrniih v. Goldsmith (1846), 5 
123). Until such attonament no aown can be brought against the tenhiit'ior 
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existsji the eourt may order an action to be brought in tbe»name of 
the oontemnor (h). Where the liability is admitted, the ofder to pay 
to the sei^uestrators wilt be made summarily (Z). 

Where money belonging to the contenmor is in court it will bo 
ordered to be paid oat(m). No order will be made against the 
Lords of the Treasury for payment to the sequestrators of money 
payable by them to the contemnor ; in such case an injunction 
will be granted agaipst the contemnor preventing him from collect- 
ing such sums, and the sequestrators will be authorised so to do (n). 

158# The sequestrators, having taken possession so far as they Management 
are able to do so, are not to levy for the use of any person, but of properly 
merely tp detain and hold the property in their hands until the 
contempt is cleared and the court makes further order to the ^ 
contrary (o), and therefore an order is required to regulate the 
rights of the parties (^). The sequestrators should apply to 
the court for any orders requisite to complete their seizure of the 
property, as above described, and for orders of management and 
the like (q). Without an order sequestrators have no power to enter 
into any contract, or to do any act on behalf of the contemnor or 
his estate, other than merely to detain the latter (r). 


ront {Rowley v. Ridley (1784), 3 Swan. 306 ; Johneon y. Chippindodl (1827), 

2 Sim. 65 ; Goldsmith v. Goldsmith (1846), 5 Hare, 123). 

(^) Craig v. Oraigt [1896] P. 171, 173, 174, where ml the cases in this and 
the next note are reviewed {Sivmwnds v. Kinnaird {Lord) (1799), 4 Yes. 736 
Johnson y. Chippindall, supra ; Crispin v. Curmno (1869), L. B. 1 P. & D. 622 ; » 
Manton v. Manton (1870), 40 L. J. (on^ 93 ; JVdnh v. Booth (1872), L. B. 14 Eq. 
196 ; explained in Re Sktde, Slade v. Ilulme (1881), 18 Ch. D. 653). 

9 Pelham {Lord) v. Newcastle {Duchess) {circa 1713), 3 Swan. 290, n., as 
Euned in Johnson v. Chippindall, supra, at p. 65; Francklyn v. Oolhoun 
(1819), 3 Swan. 276 ; Wilson v. Metcal/e (1839), 1 Peay. 263 ; Miller y. HuddUstone 
(1882), 22 Gh. B. 233. In Bayley v. Bayley (1859), 29 L. J. (F. & A.) 72, a 

writ of assistance was granted at the appucant’s risk against tenants who refused 
to pay sequestrators ; a writ of attachment was rmused. 

(m) Claydem v. Finch (1873), L. B. 15 Eq. 206; Re ^ZocZe, SZocTs y. HvJme, 
eupra; and see Knight v. Knight (1856), 4 W. B. 771* In such case the 
application should be in the action in which the money was paid in {ilidX 
Even money paid into court by the oontemnor on an order for security for costs 
will be soor&red to be paid out (C<mn v. Garland (1873), 9 Oh. App. 101). 
As to stock in court, see Cotoper v. Taylor (1848), 10 Sun. 314. 

(n) Willcock v. Terrell (1878), 3 Ex. D. 323, 0. A. The Lords of the Treasury 
need not he served with such order {McCarthy y. Goold (1810), 1 Ball & B. 
987 ; and see also Stogie v. LidderdaU, (1795), 2 Anst. 533). 

S Wharam y. Broughton (1748), 1 Yes. Sen. 180. There is no right acquired 
e prepay sequestered by the party at whose insteuM the sequestration 
issued ^wme v. Rohimon (1844), 7 t Eq. E. 188), 

(p) See, for an example, Pdkam {Lora) v. Harley (Zord) (cwca 1713), 3 Swan. 
291, n, 

(?) It was formerly the pTaptice to require the return of the writ before 
proceeding tp obtain apy 8u& order {'9arroth v. Beys (1720), Bunb. 62 ; Pelham 
{Lord^ r. NpwcasUe {Dydhsss), supra;, but it is i^pt now the practice tq file the 
letqm {Gdldmith v. Goldsmith, sypra). On the return it appeared how much 
the sequastarators had obtained, ana if insufilcient, a new writ issued for sale of 
the eh^tbls to raisb ^he remainder due {Yarroth y. Bws, supra). 

W Pius* managej^^enf* prdeys are necessary to enable them tq let, land (Aca^ 
▼••Kofeng /17i4), 3 Swan. 304, n. ; notice should be giyem te> the contemn^ pi 
Ha ^pUpa^n ; aa tq the evidence^ required, aee J^unkley v. Beribnor 
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The rights of trustees in bankruptcy as against persons issuing 
a writ of sequestration have been dealt with elsewhere (e) ; it is 
sufficient here to say that the execution is, in the case of a seques- 
tration, not completed by sale except where, as hereafter stated, a 
sale has actually taken place (0- 

169. A sequestration does hot prevent a distress upon the goods 
by the landlord (a), and the chattels of the contemnor may be 
removed from the premises (b). A landlord’s claim for rent will, by 
order of the court, be paid out of the proceeds of a sequestration (c). 

160 . The writ should be registered in the same way as a writ of 
elegit wherever it affects land (d). 

161 . No property sequestrated can be sold without leave of the 
court (e), and no land, except possibly leaseholds (/), can be ordered 
to be sold (g). When the contempt is for non-payment of money 
into court, parties interested therein are not creditors to whom lands 
have been delivered in execution, and therefore such lands cannot 
be sold under the Judgments Act, 1864 (h). 

162 . Where the contempt is non-payment into court an order 
will be made for sale of personal property, payment of the proceeds 
into court, and payment of the costs of the sequestration (i) ; for 
example, such orders have been made as to farm produce (k), 


(1815), 2 Madd. 443); to fell timber (Doom (Lady) v, ChvAt (1683), 1 Vorn. 160); 
or to settle a dilapidation claim witn an outgoing tenant {Re Burkill, Godfrey 
y. BurkiU (1873), Seton, Judgments and Orders, 6th ed., p. 456). A refoience 
may be ordered to inquire whether an action for ejectment should be defended 
K (Qrcne y. Odtll (1827), 2 Mol. 889) ; and orders may bo made for the redemption 
by sequestrators of mortgages upon the property {Hamhhjn v. Ley (1743), 3 
Swanc^SOl, n.). 

(«) See title Bankrtjptot and Insolvency, Vol. II., pp. 62, 273. 

(f) Under the Bankruptey Act, 1883 (46 & 47 Viet. c. 52), s. 45 ; Re Browne, 
Ex parte Hughes (1871), 12 Eq. 137 ; Re Hastings, Ex parte Brown (1892), 
9 Morr. 234. The person issuing the sequestration is a creditor, but not a 
secured creditor {Rt Hoare, Ex parte Nelson (1880), 14 Oh. D. 41, 0. A.), unless 
some express order making him so have been made {Re Pollard, Ex parte P<Mard, 
[1903] 2 KB. 41, 0. A., per Bomer, L. J., at p. 48). 

(o) Dixon V. Smith (1818), 1 Swan. 467. 

(b) Deshrough y. CAimhey (1729), 1 Barn, (k, b.) 212. 

Ic) Where the landlord might have distrained {Dixon v. Smth, supra), 

fa) See p. 70, ante, 

is) Deshrough v, Crumley, supra, 

(/) As to leaseholds, see Shaw y. Wright (1795), 3 Yes. 22 ; but see, for a case 
of sale, Ellard y. Warren (1681), 3 Bep. Ch. 48 [87]. 

{g) Shaw v. Wright, supra; and see SuUon v. Stone (1746), 1 Dick. 107, and 
next note. . • ^ ^ 

(J) 27 & 28 Victu 0 . 112, s. 4 (see p. 72, ante ) ; Johnson v. Burgess (1873), 
D. B. 15 Eq. 398. It seems, upon the authority of an ex parte case, where the 
conteMor had left the country, that where the writ issues for the enforcement 
of a judgment in which the party issuing it could be consider^ as a creditor 
lands could be sold under the Act {Re Rush (1870), 22 L. T. 116). 

(t) Seton, Judgments and Orders, 6th^ed., p. 455. The application is made 
on summons or notice of motiqp served on the other side {MitcheU y. Draper 
(1803), 0 Yes, 208 ; Ridgway y. Davis (1837), 2 Jo. Ex. Ir. 507 ; Turner v. 
Clifford, [1870] W. N. 199), or ex parte the contemnor has loft the country 
(Re Rush, supra). Sequestrators mesne process could not remove the go^s 
seized by t^em {Deshrough y. Orvenbsy, supra, os reported sub nom, Desbrew v. 
Crommie (1729), Bunb. 272). « 

(A?) DiMnem v. SmUh (1818), 4 Madd* 177 j Diesm v. SmUh, eupra; 
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household furniture (Q, and a reversionary interest in stock 
standing to the credit of another cause (m). 

163. It is not the present practice for the return to the writ to 
be required (n). When the contemnor has cleared his contempt the 
sequestration will be ordered to be discharged or dissolved (o). 
Such an order obtained by a fraud on the court will be set aside ( p). 
The order will direct the sequestrators to withdraw from possession 
upon payment of their coats, expenses, and proper allowances 
either out of funds in their hands or by the contemnor {q). 
If a receiver is appointed in the action to enforce an order in 
which the writ of sequestration is issued, it will discharge the 
writ (r). A writ irregularly issued will be discharged («), though 
an irregularity may be waived by the contemnor by his giving 
directions to the sequestrators (t). 

Sect. 7. — Execution against Ecclesiastical Persons (a). 

164. Where an execution against a beneficed clergyman of the 
Church of England has been returned by the sheriff (b) or by the 
sequestrators (c) to whom it was issued, with a statement that the 
debtor has no chattels or lay fee upon which execution can be had (d), 

The practice was not to order sale on sequestration on mesne process 
(Wilcocka v. Wilcocks (1762), Amb. 421). 

(0 Cavil V. Smith (1791), 3 Bro. 0. 0. 362 ; Mitchell v. Draper (1803), 9 Vos. 

208 . 

fm) Cowper v. Taylor (1848), 16 Sim. 314. 

(n) Goldsmith v. Goldsmith (1846), 5 Haro, 123., But the return may still be 
necessary where the contemnor is a beneficed clerk to found process directed to 
the bishop {Allen v. Williams (1854), 2 Sm. & G. 455). 

(o) The return of the writ was held necessary before it could bo discharged 
in ^non. (1718), Bunb. 31. At that time the practice was to file the return; 
see now Goldsmith ▼. Goldsmith^ supra. 

{p) Ward V. Cornwall (1871), 19 W. E. 1075 ; Lewis v. Lewis (1680), Oas. Ump* 
Finch, 471. 

(q) The application will be by summons or motion in the names of the 
sequestrators, not of their solicitor {Crone v. Oddi (1824), 2 Mol. 355). The costs, 
charges, and expenses will bo taxed as between party anA party {Be Shapland, 
[1874] W. N. 202). 

(r) Shaw V. Wright (1795), 3 Ves. 22. 

Is) For example, under the old practice an order for a sequestration made 
before the return of an executed writ of attachment was held to be in-egular 
and dischar ged {Martin v. Kerridge (1733), 3 P. Wms. 240 ; Be Brown (^1868), 
16 W. B. 962). It is doubtful whether the non-return of the writ of attachment 
would still constitute an objection. • 

(Q Const V. Barr (1826), 2 Russ. 161. 

(a) See title Ecoi^esiastioai. Law, Vol. XL, pp. 616 et s9q. 

(h) See note (p), p. 59, notes (-w) and (c), p. 65, and note («), p. 66, ante. 

(c) See note (n), sitpra, 

[d) The following is the form of such a return by the sheriff : — The witl^* 
earned 0. D. has no goods or chattels nor any lay fee in my bailiwick, 
which I can seize or take, or pay, or deliver to the within-named A* 

er whereof I cause to be made the mdheys [or iS ] and interest 
within mentioned, or any part thereof, as 1 am within commanded ; but I do 
berel^ certify that the sam C. B, is a beneficed clerk, to wit, rector of the 
[or vicar of the vicarage, or as the case mag 5o] and parish church of 

• ^ iii my county; whi^ said rectory [or vicara^] and pa/ish church 
within the diocese of the Bight Reverend Father m Gkid , ^ » by 
pettew^on liord Bishop of [or within the peculiar jurisdiction 
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writs of fieri facias ds bonis ecelesiastieis (e) or seques^vH facias de 
Enstttlon bonis eccUAasticis (f) may issue to the bishop, who will aet the part 
agahut of a ay sheriff in uieir execution (p). 

Eoeledas- 

ttciil, 

Pers^ 

Part V. — Analogous Proceedings. 


Sect. 1. — Attachment of Debt$. 
SitB-Seot. 1.— /n General. 
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, 165. Attaohment of debts is a process by means of which a 
judgment creditor is enabled to reach money due to the judgment 
debtor(/() which is in the hands of a third person (»). For this purpose 
the ordinary methods of execution are inapplicable (i ) ; but there is 
power to order the third person to pay to the judgment creditor the 
debt due from him to the judgment debtor, or as much of it as may 
be sufficient to satisfy the judgment creditor’s claim (a). In this 
connection, the third person in whose hands is the moneys ought to 
be attached is called the garnishee, the requisite proceedings being 
known as garnishee proceedings, and the necessary order as a 
garnishee order (b). 

166. Garnishee proceedings may be instituted (1) by any 
person who has obtained a judgment (c) or order (d) for the recovery 



of the Yery Beverend the Dean and Chapter of the Cathedral Church of 
and instituted to try them as ordinary, as the case may 6eJ. 
the foim of the ^rit, see B. S. Cs, App. H, No. 6; see also the 
I to PacXs y. Tarpley (1830), 9 Ad. & Bl. 46iB. 

/) For the form of the writ, see B. S. 0. App. H, No. 7. 

W'alwjfn v. Atvhtrry (1677), 1 Mod. Bep, 283, per Nohth, C. J., at p. 254 
Thus, the bishop is liable for a false return {Pickard y. Paiton (1666), 1 Sid. 876). 
In e^esiasdeal executions the priorities of writs date from the publioations 
in the parish {Legasaicke y. Exeter {Bishop), 1 Crompton's Practice, 881). The 
incumbent whose benefice is seguestered loses all enjoyment and control of 
the glebe lands (see Powdl y. Hihheri (1880), 18 Q. B. 129). He eanhot sue 
a tenant for an oOcuJfjation rent {ibid.). The judgment credimr has no right to 
the return of the wnt, but only of the amount levied {Hari y. ViMans (1838), 1 
Dowl. 434), the whole of which, however, must be paid oyer by the sequestrator 
if necessary to satisfy the debt. No retention for future repairs may be made 
(2^n y. (1887), 8 W. B. 860). 

(A) Induding his personal representatives as such {Buiian\. JtobeHs (i860), 
6 fi. ds N. 93 ; FcwUHf v. Boberts (1^0), 2 GifP. 22o ; Be Barnes^ JEtdrp^ v. 
Barnes (1866), 36 If. J. (oh.) 63 ; compare Horsam V. Target (1671), 1 Tent. 
Ill ; Eewat v. Davmport hsm, 21 W.k 78). ^ * 

(ij B. S. 0., Old. 48. Bat the mode of ascertaining what debts ars due to 
Hie judgment debtor, see B. S. 0., Ord. 42, r. 82. 

(A) See p. 47, ante, 
fe) B. Ef. 0., Ord. 48, r. 1. 

I this 


to (1) judgments against married women (Ebltbff r. 
B. D. l03| 0. A.) ; as to the eflbot of a restruiht wAn 



800 notOS (s] ahd U 
High Oputt from an inferior 


,p. 9i,post; , . 
art: and (3) 


tents fm&oved 
Und IMsb jttdU^ts 


extehjM ^gland {GatbraHh % [19101 A. D. M8; dnd^S^^ 

[1898] 2 Z % 499, wh^ an Bnglfsh jddgmS^was 


extended tuZedand). 


was added by B. 6. 0.; l^S, CMi iS; f. 1 
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or payment of money (e) ; ( 2 ) by an assignee of a judgment &ebt (/) ; 9 »it. i. 

( 8 ) by the personal representatives of a deceased jndgmdBt creditor, A%Q^nt 
who nave been made parties to the action in which the judgment or of'llebts. 
order in question has been given or made (g ) ; and ( 4 ), apparently, 
by anj person who is otherwise entitled to sue out a writ of 
fieri faci(ts{h). 

Sxtb-Seot. 2, — Dd>t8 which may or may not he Attached, 

1^7. All debts owing or accruing from any person (k) to the What debts 
judgment debtor (1), whether they are legal or equitable (m), may be attachable, 
attached (n). 


This includes an order for costs, though application should first be made 
for ^yment (^ott v. Sands, [188^ W. N. 74 ; compare Whittaker v. Whittaker 
(1881)t 7 P. D. 15 ; and see Pritchett ▼. English and Cdloniai Syndicate, 
[1899] 2 Q. B. 428, 0. A. ; Hartley v. Shemwtll, MarpUs v. Hartley (1661), 

1 B. & S. 1). 

(e) The judgment or order must be for a liquidated sum, but if it includes 
costs to be taxed, proceedings may be taken before the costs are taxed (com- 
pare Holthy y. Hobson (1889), 24 Q. B. D. 103» 0. A.). The judgment creditor 
must be entitled to enforce immediate payment of his judgment {Kennett v. 
Westminster Imj^avement Commissioners {lS6d), 11 £xch. 349; Dressers, Johns 
(1859), 6 G. B. (k. s.) 429 ; Jones v. Thompson (1858), £. B. db E. 63 ; Shaw 
V. Shaw (1868), 18 L. T. 420). Judgments or orders for payment of money 
into court cannot be enforced by garnishee proceedings {Be Greer, Napper y. 
Fansham, [1895] 2 Oh. 217). 

(/) Goodman y. Bohinson (1886), 18 Q. B. D. 332. Leaye will be necessary; 
see p. 7, ante; see also Forster y. Baker, [1910] 2 K, B. 636, C. A. ^ 

M Baynard y. Simmons (1855), 5 E. & B. 59. •Leave will be necessary ; see 
p. 7, ante, 

(h) Jones y. Jenner (1856), 25 L. J. (ex.) 319, per Bbamwsll, B. Hence 
it would seem that a creditor under a judgment in the High Coi^ who has 
obtained an order from a county court judge for payment of his debt by 
instalments under the Debtors Act, 1869 (32 & 33 Viet. o. 62), s. 5 (see title 
Bankhuptcv and Insolvbnoy, VoL n., p. 340), cannot take proceedings 
whilst the order remains in f orce ( Jfonf^omery df Co, y. DeBulmes, [1898] 2 Qi, B. 
420, 424i 0. A., applying Jon^ y. Jenner, supra), 

{i) Money belonging to the judgment debtor which the garnishee has found 
may be attached {Tross y. MicheU (1590), Oro. Eliz. 172)t For the exceptions. 


8ee p, 94, jTosf. 

{it) Inomding a firm carrying on business within the jurisdiction (B. S. 0., 
Ord. 48a, r. 8); and a corporation (E. S. 0., Ord. 71, r. 1). On a joint 
judgment, debts belonging to one or more ol the judgment debtors may 
be attached {MiUer y. Mynn (1859), 1 B. & B. 1075), except where the 
joint judgment debtors are husband and wife and the effect of the attach- 
ment womd be to defeat a restraint upon anticipation (Chapman y. Bigas (1883), 
n Q. B. D. 27). Where the debtor to the judgment debtor is dead, and 
garmshee proceedings are taken against his executors, tb% proceedings should 
show on the face of them that they are taken against the executors as such 
(Stevens y. Fhelws (1875), 10 Ch. App. 417). So judgment against executors as 
Buoh may be enforced by attaching debts duo to the estate, eyen though a decree 
tor administration baa been made (Barton y» Boherts (1860), 6 H. & 98 ; » nl 

compare Fowlery, Boherts (1860), 2 Qiff. 226 ; Be Barnes, Harper y. Bame«.(18t6), 

to tho jBdamwtdebtor jointly wito tooth« owmot bo attaebad 
f . Ttuquah oSd Mine, Oo. (188t), 18 B. p» (M, C 4 A.)* . „ . , 


PoWo duo to tbo jadamantdobtor jointly wito tooth« owmot bo attaohad 
f . Ttuguah oSd Itinet Oo. (1884), 18 Q. B. D, C 4 A.). 

_ (») Wiioot^ V 4 Bmdat and Stmnwn, [18|8] W. ,N4 232; 

r, WrigM (188ft), 14 Oh. D. 838; WM v. Bknton ( 1 M 8 ), 11 Q. & D. 

>■ - 

■ A 84 / Ay Oid4 48, r, 1. • ' . 



92 


Execution. 


1 . 

Attachment 
of Debts. 


Must be enm 
certain. 


16S. To be capable of altacbinent, there must be in existence, 
at the date* when the attachment becomes operative (o), something 
which the law recognises as a debt (p), and not merely something 
which may or may not become a debt (9). Thus, where the 
existence of a debt depends upon the performance of a condition, 
there is no attachable debt (r) until the condition has been duly 
performed («). Even an existing right under which something 
is accruing that will probably become a debt at some future 
date is not sufficient, notwithstanding that the amount to become 
due is capable of being calculated with precision (i). As soon, how- 
ever, as the debt has arisen it can be attached (a). 

So long as there is a debt in existence it is not necessary that it 
should be immediately payable. Thus, where an existing debt 
is payable by future instalments, the garnishee order may be 
made to become operative as and when each instalment becomes 
due (6). 

169. The debt must be a sum certain, and therefore a claim for 
unliquidated damages cannot be attached until the amount of the 
damages has been ascertained (c). The garnishee may, however, 
by failing to dispute his liability where the claim against him is 
one for unliquidated damages only, preclude himself from sub- 
sequently denying that there was a debt due from himself to the 
judgment debtor upon which garnishee proceedings could validly bo 
taken (d). 

( 0 ) See p. 96, post. • 

(/a), Webb V. Stenton (1883), 11 Q. B. D. 518, 0. A,, per Beett, M.11., at p. 522 ; 
compare Macdonald v. Hollister (1855), 3 W. K. 522 (legacy not attachable). 

( 7 ) Webb y. Stenton, supra, at p. 524 ; Howell v. Metropolitan District Hail. Co, 
(1881), 19 Ch. D. 508 ; Horsley v. Cox (1869), 4 Ch. App. 92 ; Vyse v. Brown 
(1884), 13 Q. B. D. 199. 

(r) Richardson v. Elmit (1876), 2 0. P. D. 9 ; Howell y. Metropolitan District 
Rail. Co., supra (both cases of compulsory purchase of land where compensation 
is not payable until the conveyance is completed; see title Comfulsobt 
P tmcHASE OF Land and Compensation, VoL^., p. 83). 

(s) Owens y. Shidd^mi), Cab. & El. 356. 

(C Webb y. Stenton, supra (future income of cestui que trust) ; Bditho Co., 
Ltd. y. Qidley, [1905] A.. C. 98, approving Whitdey v. Edwards, [1896] 2 0. B. 48, 
0. A. ; Qahnoye y. Cowan and Brown (1889), 58 L. J. (on.) 769 (all cases of 
income of married women restrained from anticipation due after judgment) ; 
Barnett v. Eastman {IS9S), 67 L. J. (q. b.) 617 (rent not yel due); compare 
Jones y. Thompson (1858), E. B. & E. 63. 

(a) Hood Barrs w Heriot, [1896] A. 0. 174 (arrears of married woman’s 
income, though restrained from anticipation); Mitchell v. Lee (1867V L. B. 
2Q.B.259, 263(reRtdue). ^ \ h 

(5) Tapp V. «/bne9 (1875), L. E. 10 Q. B. 591 ; Re Cowans* Estate, Rapier v. 
WHght (1880), 14 Cn. D. 638. The possibility that before the day of payment 
arises the garnishee may become entitled to refuse payment is not a sumoient 
reason for refusing to make the order {Sparks v. Tounge (1858), 8 I, 0. L. B. 
251). • ^ 

(y Randall y. Lithgow (1884 J, 12 Q. B. D. 625 ; Johnson v. Diamond (1856), 
11 Exch. 73; Dresser (1859), ‘6 0. B. (n. s.) 429; Jofnes v. Thompeosu 

sujpra; Shaw v. Shaw (1866), 18Jj. T. 420. But costs ordered to be taxeaand 
paid to the judgment debtor may be attached before taxation {Fittpatrfisk v* 
Waring (1883), 13 L. B* Ir. 2). ^ v 

(d) Randall v. Lithgow, siipra; VinaU v. De Foss, [1892] A. 0. 00; we 

DoiMy. McCarthy (,1861), lLO.Jj. Km. ^ . ,% 
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170. The debt must be one which the judgment debtor could Sbot. i. 
himself (e) enforce (/) for his own benefit (//); for the creditor Attachment 
acquires no larger rights than those of the debtor (h). If, therefore, of Debts, 
the debt is due to the judgment debtor in the capacity of a trustee 

only li)f or if he has parted with the debt by assigning it (/r), even cnforoeabie 
though he has reserved power to himself to revoke the assignment (Z), dcbtcw; 
it cannot be attached (m). 

Nor can a debt be attached where the garnishee has already 
given a cheque to the judgment debtor in payment, until the 
cheque has been stopped (?i) or dishonoured (o), and the mere fact 
that the cheque has not been presented is not sufficient (p). When 
the debt is secured by a promissory note, it is not attachable until 
the note falls due (q). 

171. Money in the hands of a third person, where the relation Relation of 
of debtor and creditor does not exist between him and the judgment debtor and 
debtor, cannot be attached (r). Garnishee proceedings cannot there- 

fore be taken in respect of dividends payable to the judgment 
debtor by a trustee in bankruptcy («), or by the liquidator of a 
company (t), nor in respect of money which has been attached at the 


(e) Therefore a debt duo to the judgment debtor jointly with another cannot 
be attached {Macdonald v. Tacquah Gold Mines Co. (1884), 13 Q. B. D. 535, 
C. A. ; Beasley v. Timxey^ [1891] 1 Q. B. 509). 

(/) Webster v. Webster (1802), 31 Bear. 393. 

[g) Bouch y. Sevenoaks Buil, Co, (1879), 4 Ex. B. 133 ; compare Chapman v. 
Cidlis (1862), 6 L. T. 282 ; Westohy v. Day (1853), 2 E. & B. 605. 

{h) See p. 100, post, # 

(f) Hancock V. Smith (1889), 41 Oh. B. 456, C.iA ; and see Be Stenning, Wood 
y, Stenning, [1895] 2 Oh. 433 ; Westoby y, Day^ snjn'a. 

(y Ilirsch y, Coates (1856), 18 0. B. 757 ; Wise v. BirJeenshaw (1660), 29 
L. J. (EX.) 240 ; Davis v. Freelhy (1890), 24 Q. B. B. 519, 0. A. (judgment debt) ; 
compare llohinson y. Nesbitt (1868), L. B. 3 0. P, 264 ; Dumbdl y. Isle of Man 
Rail, Co. (1880), 42 L, T. 745. P. 0. ; Yaies v. Terry, [1902] 1 K. B, 527, 0. A. If 
the assignment was executed by the assiraor before the date of the garnishee 
proceedings, its execution afterwards by tne ^siguee relates back to the date 
of execution by the assignor, and renders it valid as against the judgment creditor 
of the assignor {Edmunds y. Edmunds, [1904] P. 862; compare Bickering v. 
Ilfracombe Rail. Co. (1808), L. E. 3 0. P. 235). • 

(Q Roberts v. Jones (1892), 61 L. J. (Q. B.) 523 ; Runto y. Longhourne (1892), 
8 T. L. E. 568. But tne assignment may be set aside as void under stat. (1571) 
13 Eliz. 0. 5 {Edmunds v. Edmunds, supra). 

(m) As to the effect of a charge created by the judgment debtor, boo p. 


post. 

(») Cohen V. Hale (1878), 3 Q. B. B. 371. 
o) Elwell v. t7ac^so?» (1885), IT. L. E. 454, 0. A. • 
l‘p) Ibid. The garnishee is not bound to stop the cheque {fhid . ; Edmunds y. 
Edmunds, supra). _ * 

(g) Dyne v. Kinna (1877), 11 1. B. 0. L. 40 ; see Syam y. Freeman (1890), 33 
fioL Jo. 87, where the order was made, but execution was not allowed to issue 
till the note matured, the judgment debtor being meanwhile restrained from 
negotiating it. • ^ , 

(r) Webb y. Stenton (1883), 11 a B. 518, 526, 0. A. ^ ^ 

M Prout y, Gregory (1889), 24 Q. B. B. 281 tRe Greensdl (1872), L. R. 8 0. P. 
2^; Royjse V. Bimpson (1859), 8 I. C. L. E. 523 ; CMmour v. Btmpsm (1859), 8 
0. L. B.. Appendix, xxxviii. ; see title Bankruptot and iNsoLVENor, 
Vol. n,, p. 233. 

• (Q Mack r. Ward, [1884] W. N. 16 ; oomparo Spence v. CWeman, [1901] 2 
E. A 199, 0. ; but see Klasiber.y. Wtill (Iwl), 17 T, Ii. E. 3-*4j 0. A.* Where, 
b<>mver, the liquidator did not object to the oideir* 



94 Ezvcutiok. 

Saar. i. suit tiSie judgmwt debtor (a), or m^ney which has been ordered 
Atteeba^t to be paid into court or which ia in the hands of an officer of 
of Debts, the court (c), other than a sheriff (d) or receiver (e). 

Salaries, 172. Though a salary or other periodic payment of a similar 

nature (/) is, as a general rule, attachable when it becomes a debt 
^ but not before ( 9 ), there are certain payments of this class which 

are protected from attachment. These payments are ( 1 ) wages of 
seamen (A), or of servants, labourers, or workmen (t) ; ( 2 ) pay of 
officers in the public service (A), including officers of the customs (f) ; 
( 8 ) certain pensions payable out of public funds (m), including 


Coiner V. Lawvm (1890), 6 T. L. B. 34. 

Be Oretr, Napptr r. Fatuhntee, [18931 2 Ch. 


217 ; Howell y. Metropolitan 


zbc KrTzcTi v. A yja. Axt ; nowetb V. meiropoman 

IHetrict Bail. Co. (1881), 19 Oh. D. 608 ; Stevena y. Phelipa (1876), 10 Oh. App. 417 ; 
Adama y. Gillen (1875), 9 u n t. t..Q. ^ tx.. 


313, n. ; lyoppet^ Y. amtin % xenn Xbep. ; 

(1879), 4 0. P. D. 130 (payment into county court). 

(c) Llewellyn v. Bowland^ Ex parte Wright Son (1907), 97 L. T. 433 (money 
in hands of county court reeistrar) ; Ra Qreenaill (1872), L. E. 8 0. P. 24 (surplus 
assets of bankrupt in hanOB of official receiyer) ; compare Spence y. Coleman, 
[1901] 2 K.^ B. 199, 0. A. (unclaimed share of company’s assets paid into 
companies liquidation account), and contrast Re Warwidc and Worcester Rail, Co., 
Prichard'a Claim, Ex parte Turner, Ex parte Smith (1860), 2 De O. F. & J. 334, 
G. A. ; Re Jervia (1885), 1 T. L. B. 306 ; also reported, auh nom. Bice v. Jarvis 
(1886), 49 J. P. 264 (money in hands of police found on prisoner). 

^ Greer, Napper y. FansJ^we, supra; Murray y. Simpson ^858), 8 


, M.W 'WU. juf. ww , T. V'U. "XA I , 

^ „ 9 L E. 0. L. 148 ; Granty. Harding (1767), 4 Term Kep. 

CopjMU y. Smith (1791), 4 Term Eep. 312; compare iXolphen y. Layton 


I AWWW 

I.<§ 


L. £., Appendix, xlv. ; 


O’Neill V. Gunningham (1872), 6 
Act, 1890 (63 & 64 
[SOtVSNOT', YoL n., p. 274. Money,' 


603, As to the effect of the Bankruptcy Act, 1890 (63 & ^64 Viet, c. 71), 

Insol 


MK i/fwojw J!i9w,ie, juspter y. frrtgnv ^4050), 14 Uh. i;. 638 ; and see Webb 
y.StenUm (1883), 11 Q. B. D. 619, 626, 0. At, and De Wirdon v. Brecon Corporation 
(No. 2) (1860), 28 Beay. 200. ^ 

(f) A garnishee order attaching accrued income in the hands of trustees 
does not operate as a forfeiture where by the terms of the trust the income is 

to charge or anticipate it (Re Greenwood, 
foUowmg8fa«e/i, OirdenAo. y. Goodrich 
(1899), 80 L, T. 766 ; uind dissenting from Bates y. Bates, [1884] W. N. 129: 
me also Be SMPs T^ts (mf), 4 De 0. M. & G, 404, ct A. ; Be Sampson, 
Sampson y. SamjMon, £1896] I On. 630), 


ft ^ '?Ti7/ E. B. 4 E. 63; EaN v. PrUeheU (1877), 3 

QjB. D. 216 (medusal officer); sm, however, ifaeA t. ileow (1878),47L. J. (a B.) 
766, vhera an annuity was held (wrongly, it is eubmitted) attachable.' But 
fees payable te a pubho vaocmator under contract are attadhable as soon as 

fh) Slerohant Shipping Act, 1894 (67 & 68 Viot. o. 60), s. 163. 

(♦) Wa|M A^mentAlxffitioa Ait. 1870 (83* 34 Viet. o. 30), s. 1, which 
awhM < 9 ily to the spewed oUeees <rf persons, and not, for examt^, to a olerk 

(1M2), 9 a .B. D. «) of a hnuted company. This ^it apparently annliM 
on^ to mfwnpr courts {Booth v, Traif (18831, 12 ft. B. D. 81 ^ ® ■ 

fV) See title ^om w Yol. lY., p. 400. 

0 72) s^'**' So»etj»8, Mid ^ftaljonsl Debt Act, 1882 (4A 4 .46 . Yk^ 

'n») " 


See title Cb(^ n» AonSr, ,Yd. lY., pp. 400 «t seo. The niivil^a 
towever, mdy to the penaiaQ afsuch. l^exe, themraie, the ambahtef 

^proy rnd^ by PWd into a, to the peniumar’a aooountr it tbHj he 

attached {Jbtm 4 Ob. v. Oomtrn, iJM?) 2 £ B, 1029X theti^ 
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polic® (n) and old age pensions (o); tad (4) mainidnsnoe cltio ftom 
a husband to his divorced wife (p). * 


SOb-Sbot. 8.—Proeedurt, 

(1) To the making of the Order Niii. 


Bbot. 1. 
jfctijUihtHeiit 


173. Garnishee proceedings may be taken at any time after the When 
judgment has been si^ed (q), or the order drawn up or otherwise proceeding* 
completed (r). Leave is unnecessary, even though a period of more “tL*” 
than six years has elapsed since the date of the judgment or order (*). ^ 


174. Application is made in the first instance to a master for Appiicanon 
an order nisi attaching the debt to answer the judgment or order tor order 
and calling upon the garnishee to appear on a day named in the 
order and show cause why he should not pay the debt alleged to be 
due from him to the judgment creditor (t). The application is made 
ex parte, no notice either to the judgment debtor or to the garnishee 
being necessary (a). It must be supported by an affidavit made by 
the judgment creditor (b), or by his solicitor, and stating (1) that 
judgment has been recovered or an order made ; (2) that it is still 
unsatisfied either wholly or in part : in the latter case the amount 
remaining unpaid must be Bet out; (8) that the garnishee is 
indebted to the judgment debtor (c) ; and (4) that the garnishee is 
within the jurisdiction (d). 


crediting of tbo pensioner’s account with the amount by the bank is not 
sufficient (ihid .) ; and where the pension is commuted, the commutation money 
is apparently attachable (Crowe v. Trice (1889), 22 Q. B. D. 429, 0. A.). 

(n) Police Act, 1890 (63 & 64 Vioi o. 46), s. 7^1), 

(o) Old Age Pensions Act, 1908 (8 Edw. 7, o. 40), s. 6. 

(p) Be Bmneon (1884), 27 Ch. D. 160, 0. A. ; Watkins ▼. Wafkxns, [1896] P. 
222, 0. A. ; Paquine v. anary, ri909] 1 K. B. 688, 0. A. 

{q) A judgment pronounced in court takes effect not from the date of ent^, 
but from the date of its being pronounced (Holthy v. Hodgson (1889), 24 Q. B. D. 


103, 0. A.). 

(r) As to the date from which an order becomes effective, see title Judoubnis 
AND O&debs. 

i s) Fdlotosy. Thornton (1884. 14 a B. D. 336. 
tj B. S. 0., Ord. 46, r. 1. Bee the form, App. E, No* 39. 
o) im. 

h) When the judgment creditor is a limited company, tiie affidavit may be 
made byanoffloerof me company (——'Boni,i/ftJ. V..E— (1887)^ 32 Sol. Jo. 164 
(assistant manager, who had, however, to file an affidavit showing his authorify} ; 

Limmer AsphaUe Paving Co. v. F (1888), 32 Sol. Jo. 489 (secretary) \ 

le) An affidavit based on infoiination and belief is suffidenU Ftnoll v. DePass, 
1892] A. 0. 90, affirming De Posi V. Oapitcd and Indastries (^rporofion, [1891] 
- Q. B. 218, 0. A. ; Corm v. Boms (1889), 22 Q. B. D. 249), provided the 
Bouroes of information ok grounds of bdief are stated (/A loung (J. L.) Manu- 


t 


faduring Co., Ltd,, Young v. Tomg (J. L.) Mamfoduriiu Op., Lid., [1900] 
2 Oh. 763, 0. A. ; LmUy v. Osborne, nooil 1 K B. 6b2, 0, A.). It u not 
necessary to identify the debt alleged to due {De Pass v. 

Industries OotvaraHon, supra), at to specify its amoimt (B^ v. rrooo, [1884] 
W. N. 88). meretoe judgment, creditor has noWorma^n ind npm^s 
of obtaining information, homay apnto for thAppomtaient ot a npmex mtead 
of taldng gnmishee proceedings {CMds^midt v. Oherrhenuiehs Metallwerke, 

ti; r, 1; Marign v. Es% (1871), 4 I. R 0. L..4M. 
Qamikhee ptoo«adings may be taken agamst,. » ntjii. Mtiying <m 
wtihinthi furisdictibn, thb^ one or nrotov;^to«„pwrtosts may bo r^tot 


H. 0.; Ord. 48 a * see title PARniiuiihW. 
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Execution. 


Sbot.!, The iflahing of the order nisi is within the master’s dlscro- 
AttEChmont tion {eV • 
of Debts. (“•) ®/ 

« 176. The order nisi gives no rights to the judgment (creditor 

until it has been served on the garnishee (/). Until service any 
* * disposition of the debt made by the judgment debtor takes priority 
over the order (</), and payment to the judgment debtor by the 
garnishee will discharge him (k). 

The order must be served upon the garnishee (i), or his solicitor, 
end, unless otherwise ordered, upon the judgment debtor and 
his solicitor (k), at least seven days before the day named in the 
order for showing cause ({)• 

Effect of 176. The service of the order binds the debts specified in the 
Berv'ce. hands of the garnishee (m), provided that they are debts capable of 
being attached at that date(n). The judgment creditor does not 
thereby become a creditor of the garnishee in respect of such 
debts (o); but he at once(p) acquires a right over them (( 7 ), 
entitling him to prevent the garnishee from paying his creditor (r), 


(«) Wise V. Birh^mhaw (1860), 29 L. J. (ex.) 240 ; see Leese v. Martin (1873), 
L. E. 17 Eq. 224 ; MaHin v. Nadel, [1906] 2 K. B. 26, 0. A. 

( f) Hamer v. GleSt Giles v. Hamer (1879), 11 Ch. D. 942 ; Re Stanhope Silkatone 
Oollieries Co. (1879), 11 Ch. D. 160, C. A. 


(.^ Hamer v. Giles, Giles v. Hamer ^ supra; Dallow v. Garrold (1884), 14 
Q. B. I). 643. 

|A) Cooper v. . 


), 27 L. J. (EX.) 446. 

The* master may direct notice of the order to bo given to the garnishee 
where seridce cannot be effected (E. S. 0., Ord. 45, r. 2). 

« (A;) Service on the judgment debtor may be made either (^1) at the address for 
service if he has appeared in ^ho action and given an address for service, or 
(2) oniiis solicitor, if he has appeared by solicitor, or (3) if there has been no 
appearance, at his usual residence or place of business, or in such other manner 
as the master shall direct (E. S. 0., Ord. 45, r. 1). ^ As to the mode of service, 
see E. S. 0., Ord. 67, r. 2, and title Pjiaoticb and Peocedueb. 

g E. 8. 0., Ord. 45, r. 1. 

1 ) Ihid., r. 2. Money paid into coui't under a judgment is not in the hands 
of the garnishee {Howell v. Metropolitan DistritA Rail. do. (1881), 19 Ch. D. 508). 
The BUimluBin the hands of a mortgagee who has realised his security cannot be 
attached by a garnish^ order against the mortgagor obtained before the sale 
by a judgment creditor of a subsequent mortgagee ; it is necessary to obtain a 
^mishee order after the sale against the first mortgagee {Chaiterton v. Watrtey 
(1881), 16 Ch. D. 378). Unless the order nisi oorrecuy designates the debtor 
and the account which he has with a bank, the bank on whicu it is served need<^ 
not retain the money of the customer which the order is intended to attach 
{Koch V. Mineral Oil Syndicate (1910), 54 Sol, Jo. 600, 0. A.). 

(nV See p. 92, ante. 

( 0 ) Re Combined Wtighing and Advertising Machine Co. (1889), 43 Ch. D. 99, 
0. followed in NgjdonY. Tates, [1906] 1 K, B. 112. The service of an order 
niei upon a company, though, in the event of a subsequent winding-up, placing 
the judgment creditor in the position of a secured creditor as against the 
liquidator {Re Ncdional United Investment Corporation, [1901] 1 Oh. 950), does not 
entitle the creditor, even after the order has been xnade absolute, to present a 
winding-up petition against the oompan^, if it does not obey the order (i?e 
Combined Weighing and AdvertUipa Maehine^Co., supra, at p. 1041. 


|;>) Ha^, [1906] 2 K. B. 746. 


(q) Re Ckmhmed Weiring and Advertising Machine Co*, supra; Galbraith ?. 
Chtmthatp and Daa!f«',tl910] A. Or 608; and aee Chatlerton r. Watnet/ 11881). 
17 Oh. D. 269, 0. A. 

(r) il« Waft.J^ parU J^yne (1878), 8 Oh. D. 327, 0. A., a« ecplained ift ff« 
Combined WtUihtna and Jdeaiisittg Maehtne Go., ettpru. 
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though he cannot^ until the order is made absolute («), insist on 
payment to himself. • 

The service of the order does not, however, when the debt 
specified is a judgment debt, operate as a stay of execution (a), nor 
doeS' it prevent a bankruptcy notice already served on the garnishee 
from taking effect (b). ^ Nor will the service of the order give the 
judgment creditor priority over equitable charges (c) existing at 
the date of service, even when no notice has been given (d), nor 
over existing liens («), including the garnishee’s own lien (/). For 
the order only binds that part of the debt with which the judgment 
debtor can deal honestly, properly, and without violation of the 
rights of third persons at the time when the order is served (g). 


(a) For a payment to the judgment creditor under the order nisi alone would 
be a voluntary payment {London Corporation v. London Joint Stock Bank (1881), 
6 App. Cas. 393, per Lord Blackbuan, at p. 415), and therefore would not of 
itself discharge the garnishee ; see p. 100, post Such a payment has been held 
to be cause against the order being made absolute (0* Donovan v. Dillon (1889), 
24L.E.Ir.442). 

(a) Re J5., [1904] 1 K. B. 94, 97, 0* A, ; Cronmire v. MacCdla (1893), 9 
T.. L. B. 549, C. A. Hence payment to the sberifE who has levied execution 
will discharge the gamishoo {Turnhull v. Robertson (1878), 47 L. J. (q. b.) 294). 

{h) Re II, B., supra; Re Curtoys, Ex parte Pillera (1881), 17 Ch. D. 653, 0. A. ; 
Re Dennis^ Exports Dennis (1888), 60 L.T. 348,0. A., where the garnishee order 
was not made absolute till the time for complpng with the notice had expired ; 
compare p. 101 , post. As to the effect of a subsequent bankruptcy, see title Bank- 
BUPTCY AND Insolvenov, VoL IL, pp. 271 et seq, ; Oalhraithy, Qrimshawand 
Baxter^ [1910] 1 K, B, 339, 0. A., affirmed [1910] A. 0. 508; Be IVebster, 
[1907] IK. B. 623. 

(c) Badeleyy, Consolidated Bank (1888), 38 Ch. D. 238, 0. A. ; see also Ae Loudon 
Brmed Hinge Co., Ltd,, Campbell v. London Pressed Hinged Co*, Ltd,, [1906] 
1 Ch. 676, 681 ; CoU v. Eley, [1894] 2 Q. B. 180 ; Levene v. Maton (1907), 61 
»Sol. Jo. 632. Similarly, a floating; charge upon the assets of a company 
secured by debentures takes priority, though the receiver and manager is 
appointed after service of the order nisi {Norton y, Yates, [1906] 1 K. B. 11^, or 
even after the order has been made absolute Wairney y. Back, [1906] 2 K, B. 
746) ; compare Geisse y, Taylor, [1905] 2 K. B. 658, where the debenture was 
issued after the order had been maile absolute. Payment to the judgment 
creditor by the garnishee, though with notice of the debenture-holder’s claim, 
will, however, be a good discharge to the garnishee, if no receiver has been 
appointed, and notmng has been done to make the change active {Robson y. 
Bmith, [1895] 2 Ch. 118, as explained in Norton v. Yates, supra, at p. 123 ; com- 
pare Cairnou y Back, supra, at p. 752 ; Re United English and Scottish Assurance 
Co,, Ex parte Hawkins (1868), 3 Ch. App. 787 ; Robinson v. BurnelVs Vienna 



w charging order obtained 1 , 

8* 28, takes priority, though obtained subsequently {Dallow y, Garrold (1884), 
14 Q. B. D. M3). 

(d) Badeleu v. Consolidated Bank, supra ; Hirsch v. Coafea^l856), 18 0. 

(c) Sympson v. Prothero (1867), 26 L. J. (on.) 671 ; Eisdell v. Coningham 
(1859), 28 L. J. (ex.) 213 ; Hamer v. Giles, Giles v. Hamer (1879), 11 Oh. D. 

Faithfully. Eu ^ ^ 

22 L. R. Ir, 140 ; 

(1880|, 49 L. J. 



(1867), L, E.’ 2 A. & E. 1 ; The Leaddr (1868), Lt E. 2 A. & E. 814 (boft^ cases 


of proctor’s lien); Waster ’v. (1862), 31 Beav. 393 (amy s hen). 

A. BoUdtor’B general lien does not, however, take pnonty [Hough v. Edteardt 
(18«6), 1 H. N. 171). 

, t/) Hothan v. Qila (1814), 6 TSiint. 688 ; OaOa v. mgood (1832), 2 Dow. & By. 
(*• B.) 193. 

(y) B^idkog T. CkmedUdatei Sank, eupra ; Se Cfenttnd Hortieutlwdt Oo., She 
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ExecOtiok.' 


svidT.i. 

Attd^lmient 

ofDebtSi 

Eifect ot; 
or<^er^ 


Proceedings 
after service 


Appearance 


ITT. \7her6, by the order nisi, all debts owing or accrning from 
the garnishee to the judgment debtor are attached, all the funds 
in the hands of the garnishee belonging to the judgment debtor (A) 
are attached, although their amount may be largely m exMss of 
the amount of the judgment debt (i), unless the orqer is restridted in 
its operation to such amount as will satisfy the judgment debt(X;). 

(iii.) From tervitt ^ the Order nisi to the making the Order Aheolute, 

178. Where the garnishee does not dispute the debt due or 
claimed to be due from him to the judgment debtor, he may (1) pay 
into court forthwith the whole amount of the debt or an amount 
equal to the judgment debt, as the case may be (f) ; or (2) appear 
on the day named in the order nisi and admit the debt ; or (8) fail 
to appear (m). The order will then be made absolute (n). 

179. If the garnishee disputes bis liability (o), he must appear (p) 
on the day named in the order nisi to show cause against it (q). 
In ordinary cases he need not in the first instance produce any 
affidavit. If, however, the judgment creditor expressly desires it, 
the garnishee may be required to make an affidavit, and such 
affidavit should not be confined to denying the existence of the 
debt or debts alleged to be due, but should state specifically 
whether he is indebted to the judgment debtor at all, and if so, to 
what amount (r). He is entitled to set off any debt due to him 
from the judgment debtor at the date when the order nisi was 

parte Whftehouee (1880), 82 Oh. 1>. 612, approved in Davit v. Freetkg (1890), 24 
Q. B. D. 619, 0. A.; Dalleio t. Oarrotd (1884), 14 Q. B. D. 643; compare 
Jerteu (Earl) V. Uxbridge Union Rural Sanitan Authoring (1891), 84 L. T. 868, 869 
(retrospeotiTC poor rate) ; HuU v. Shaw (1887), 3 T. L. B. 364, C. L. (cover money, 
vrhen tne transaction vas still open) ; contrast Sltmore v. Campbell a Co., [1892] 1 
Q. B. 314, 0. A., vhere a deposit Was hdd attachable, its purpose having failed. 

(A) As to the effect of the fond being a trust fund, or of the existence of a 
charge upon it, see p. 93, ante, 

(<) Roger! v. Whitdeg, [1892] A. 0. 118. 

(k) Ibid., per Lord Watsoh, at p. 122, and per Lord Mobbib, at p. 123. As 
to the povrer to attach part of a debt, see Anon. (1612), Oodb. 196; Johnson 
V. Diamond (1866), £6 L. I. (o. s.) 86. When the mnount of the debt due 
from the garn^ee is in excess of the judgment debt, an assignment of the 
ex<wss by the judgment debtor after service of the order niti on tee gamiteee is 
valid ds against a second judgment creditor who serves a munishee order nui 
on tee garnishee after the assignment (Tattef. Terry, [1902] 1KB. 827, 0. A;). 
If after the order nut has been served the judgment debtor becomes bankrupt^ 
the judgment creditor is entitled to receive tee debt iu priority to tee trustee in 
bankr^toV (Oalbrailh r.Qrimhaw and Baxter, [1910] A. 0. 608). 

2 He should not at this stage of the proceedings make any payment to the 
, _ment creditor;* see p. 100, pott. As to the effect upon such payment of 
the judgment, debtor’s subsequent bankruptcy, see tine Bunonimox Asu 
iKSOtTMTOV, VoL H., p. 186. 

. (m) Failiite to appear operates ss an admission teat tee amount is 

due (ffoiufsS V. Lithgow (1684), 12 ^ B.d). 626). 
fj»lKS.O.,Ord.46,r.3. , , . 

wThe same procedure will he Shplicahle Where the gawiialifle sdl^ 


(}) E. Oi^ 46, r. 3. Tha hlust Shbtr sotne teal ^tlnd 
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Part Y.— PaocEBDiNaa 

served upon him («), but not debts accruing dao afterwards (t). Saot. l. 
He cannot, however, set off a debt due to him from the judgment Atta^buient 

creditor (tt). ^ 

If the garnishee sets up a primd facie case, the master before ~~ 
making the order absolute may (1) direct an issue to try the 
question whether at the time when the order nisi was served upon 
the garnishee he was indebted to the judgment debtor (w) ; or 
(2) order a special case to be stated, where the question is one 
of law (x) ; or (8) refer the matter to a master (a). 

Where the garnishee suggests that some other person than the 
judgment debtor is entitled to the debt which is sought to be 
attached (6), or has a lien (c), or charge (d) upon it, the master may 
order such person to appear and state &e nature and particulars 
of his claim (e). 

Similarly any other person interested may be ordered or 
allowed to appear (/)• After hearing the allegations of any 
person ordered or allowed to appear, or on his failure to appear, 
the master may (1) make the order absolute; or (2) direct an 
issue or question to be tried or determined ( 9 ) ; or (3) make such 
other order as he thinks fit, upon such terms as to the lien or 
charge of such person and as to costs as he thinks just and 
reasonable {h). An order will not be made where, in the circum- 
stances of the case, the garnishee might be in danger of having to 
pay the debt over again (i). 


(«) Tapp V. Jams (1875), L. R, 10 Q. B. 591 ; Rymill v. Wandsworth District 
Board (1883), Gab. & EL 92 ; compare Nathan Giles (1814), 5 Taunt. 558. 
He cannot, howeyer, rely on a counterclaim against uxe judgment debtor 
[StuTnore v. Campbell A Co,, £1892] 1 Q. B. 314, 0. A.). As to what may be 
included in a set-off, see title Sbt-off Aim OouNTERCLAnf. 

(^) Tapp y. Jones, supra, at p. 593 ; compare Fitt y. Bryant (1883), Cab. & El. 194. 
(u) Sampson y. Seaton Bail. Co. (1874), L. B. 10 Q. B. 28. 



; debtor is not a party to the issue {Levene y. ilfaton (1907), 51 
'The issue cannot be remitted to the county court {Eastwood y. 
Whiteley (l6si), 82 L. T. Jo, 286). As to issues generally, see title Peactice 

AEl) FbOOEDUBE. 

(a;) Wilson y. Dundas and Stevenson, [1875] W« N. 232. • 

(a) B. S. 0., Ord. 45, r. 4. As to reference to a master, see, generally, title 
Praotiob and Pbooedube. 

(5) Por the judgment creditor cannot then attach it (Hancock y. Smith (1889), 
41 Ch. D. 456, 0. A., where the money was in a bank standing to the judgment 
debtor's credit^ though no pail of it in fact belong to him) ; and see p. 93, ante. 
It is tiie. duty of the ganuehee to inform the court of any reason why the order 
should hot be made (TAe Loader (1868), L. 2 A A E. 31f ; compare Wood v, 
Bmn (1866), L. E. 2 Cl. B. 73, Ex. Oh,). 

(e) See p. 97, antf, 

(a) See p. 97, aafe* • . • j. .i. a 

(«) B. S, 0., Ord. 45, r. 5. Even where the ganusbee does not suggest that 
a third person a claim, the master has power to hsiox any claimant {Roberts 
V. Death (1881), 8 Q. B. D. 319, 0, 4^. If oir9uxnstances are brought to the 
master’s knowledse aff ording reasonable grounds for supposing that the 
in quwtion is trust monaj/he should *404 make thp order absolute, 
" ' Isr the mpt^ay to be paid into court, to abide the event of an 

Ord. 45, 6, 


a R B. 26 , p. the garnishee was f 
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Exbcotion. 


Skot. I. 
Attacbment 
of Debts. 

Mistake. 


Order 

absolute. 


180. ‘ "From the decision of the master making the order absolute 
an appeaHies to the judge in cliambers (j), and by leave from the 
judge in chambers to the Court of Appeal (A;). Where an issue is 
tried by a master, or a question is referred to him to determine, 
an appeal from his decision lies to the Divisional Court (Z)* 

181. A garnishee order made under a mistake, whether mutual 
or not, may be set aside, and any moneys paid under it by the 
garnishee will then be ordered to be repaid (m). 

(iv.) Effect of ike Order Ahsolute, 

182. Upon the order being made absolute the garnishee 
becomes liable, unless he has already made a payment into 
court (n), to pay to the judgment creditor the amount due from 
him to the judgment debtor, or as much as may be sufiicient to 
pay the judgment debt and the costs of the garnishee proceedings (o). 

Where money is paid into court, the judgment creditor is entitled 
to take it out (p). If it is not so paid he may enforce payment by 
execution (g), or, where execution cannot bo issued, by an action on 
the order (a). He is not, however, entitled to issue a bankruptcy 
notice based upon the order (fe). His right to the debt is further 
qualified by the fact that he takes it subject to all rights and 
equities attaching to it in the hands of the garnishee (c). 

If the garnishee makes any payment under the order (eZ), or has 


foreigner, and payment under the garnishee order might not be a sulficient 
discharge, if he were sued for the debt in his own country ; Re Clatton^ Richardson 
V. Greaves (1861), 10 W. E, 45, where the garnishee was being sued for the 
debt. • 

(/) E. S. 0., Ord. 54, r. 21 ; see title PKAcrriCB and Procedure. 

{h) HotMey y. AnsaU (1896), 44 W. E. 666. No appeal lies from the judge in 
chambers on a question of costs without his leave; in this case the Court of 
Appeal cannot give leave {Adlimjton v. Conymjhamj [1898] 2 Q. B. 492, C. A.), 
(i) So held m Blair v. darky [1908] 2 K. B. 548. Where by consent the 



(m) Marshall v, JameSy [1905] 1 Ch. 432, following Moure v. Reachty (1892), 
60 L. T. 198; see Bi.rrell £ Sons v. Read (1894), 11 T. L. E. 36, C. A. 

(n) See p. 98, ante. As to the effect of payment into court, see in/ra. 

(o) E. S. 0., Ord. 45, r. 3. 

(p) Cfdverhowe v. Wkhens (1868), L. E. 3 0. P. 295, where he was held ^ 
entitled, notwithstanding the subsequent execution of a composition deed. 

^ (g) E. S. 0., Ord. 45, r. 3 ; but not Dy sequestration, see p. 80, ante. Execution 
IB barred by a composition deed in the same way as execution on a judgment 
{Kent V. Tomkinson\\%e)l)y L. E. 2 0. P. 502); see p. 29, ante. 

(a) Pritchett v. Enylish and Colonial Syndicate, [1809] 2 Q. B. 428, 0. A. If 
the judgment debmr has already brought an action against the garnishee for 
the debt, the Judgment creditor may be made co-plaintiff {WdUis v. Smith 
(1882), 51 L. if. (cH.) 577 ; Re Clatten, Richardson v. OreUves (1861), 10 W, E 
45 ). 

(5) Re Combined Weighing and Adver^’eing Machine Co. (1889), 43 Ch. I). 99; 
Rks parte Chinery (1884), 12 Q. B. D. 342, 0. A. See title Baexruptot AND 
INBOLVENOY, Tol. n., p. 37. 

(c) Norton y. YaUs, [1906] 1 K B. 112, 121 ; Campion v. PoZmer, [1896] 2 
L E. 445. 0. A. \ dCmrwr v. Irfdand, [1897] 2 I. E, 150 ; see p. 07. anto* ’ 

® PftyyBut into court after service of the order nisi is sufficient ((7«to^A5ie50 
▼. JvRAene (1868), L. E. 3 0. P. 295)] but payment ditect to the ji^dgifAnt 
creditor is not a discharge (Re Webster, Ex parte Official Receiver, flOOU 
I K. B. 628; 2Wner v. Jones (1857), 1 H. & N 878 j Lodtut&od i. Nash (l856), 
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execution levied upon him, he is discharged from his liahility to 
the judgment debtor to the extent of the amount paid or* levied (e), 
even though the garnishee proceedings are afterwards set aside or 
the judgment or order on which they are based reversed (/). 
lienee an order absolute will prevent the judgment debtor after 
its date from issuing execution {g) or serving a bankruptcy 
notice (/t) in respect of the debt, if he has already obtained 
judgment upon it. 

(v.) Attachment Book and GoaU, 

183. Provision is made for the keeping of a book in which entries 
are to be made of the attachment and garnishee proceedings, with 
the requisite names and dates, and statements of the amount 
recovered, and otherwise (t). Copies of any entry may be obtained, 
free of charge, by any person on application (k). 

184. The costs of any application and of any proceeding arising 
out of or incidental to an application for attachment of debts are in 
the master’s discretion (f). The costs of an issue, however, usually 
abide the event (m), unless the judgment creditor refuses to accept 
an issue, in which case he has to pay all the costs (n). If the 
garnishee disputes his liability unsuccessfully, the judgment creditor 
will generally get his costs (o). 

The judgment creditor may, unless it is otherwise ordered, 
retain his costs out of the money recovered by him under the 
garnishee order, and in priority to the amount of the judgment 
debt (p). 

• 

Sect. 2, — Charging Orders on Stock and Shares. 


Sub-Seot. 1. — In General. 

185. A charging order is the method by which stocks or shares 
or a fund in court are made available to satisfy a judgment or 

18 0. B. o36 ; O^Connur v. Ireland, [1897] 2 I. E. 150, where the garnishee 
paid after notice, but before service of the order), unless the order has been 
made absolute (Be Treheame, Ex parte Ealing Local Zfoar(/i(1890), 60 L. J. (q. b.) 
50, C. A. ; Wood v. Dunn (1866), L. R. 2 Q. B. 73, Ex. Ch, ; and compare (/ocgjer 
r. Brayne (1858), 27.L J. (ex.) 446). 

(e) The giving of a promissory note is not m itself payment (Turner v. Jonee 
(1857), 1 H. & N. 878). , ^ 

(/) R. S. 0., Ord. 45, r. 7. But payment under an attachment which is void 
is not a discharge to the garnishee as against the person entitled (Chapman v. 
Collie (1862), 6 L. T. 282, where a debt belonging to a Jiostator’s estate had 
heou attached to meet the executor’s private liability ; Be Smith, Ex parte Brown 
(1888). 20 Q. B. D. 321, 0. A.). 

(a) Be Conmn, Ex parU Hyde (1888), 20 a B. D. 690, 0. A. 

(h) im. 

(t) R. S. 0., Ord. 45, r. 8. 

(k) Ihid. 

(l) Ibid.., r. 9; Adlington v. Conm 
was held that no appeal lies from the ref' 

®ost8, except by bis leave. 

(wi) Johnson v. Diamond (1855), 11 Exob. 431. 

(w) Wintte v. ir»/ftdma;(186a), 3 H. & N. 288. 

lohnam V. Diamond, supra. * . , 

IL 8.. 0., Ord. 45, r. 9. The costs of execution against the garnishee aie 
ps^yable out of the propee^ (Simmons v. Storer (1880), 14 Oh. D. 164). 


18981 2 Q. B. 492, 0. A., where it 
of *tne judge in chambers to allow 


Sl^T. 1. 

Attachment 
of Debts. 


Attachment 

book. 


Costs. 


Execution 
against stocks 
or shares. 
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Execoiaoh. 


Sp»r.«. oi'den *If a person (g) against 7hom. a judgment or order (r) has 
Qbaiging been ehtesed up or made in any division of the High Court («) has 
Orders on any Government stock, funds, or annuities (t), or any stock or 
S^k and ghwes (a) of or in any public company (i) in England (whether 
Snares, in^rporated or not), standing in bis name in his own right (e), or 
in the name of any person in trust for him (d), a judge of the 


^cl^ding a manioipal ooiporation (A.-G, t. Th^fcrd Ocrporalion (1860), 
* (r) E. Ord. 42, r. 24. 

(«) As to ohatging orders in respect of a judgment of the county court, see 
p. 128,jf>o^t 

(0 An annuity granted by a company cannot be diarged under tbia procedure 
(Afoma Y. Maneaty (1845), 7 Q. B. 674 ; Taylor y. Turnbull (1859), 4 H. & N. 
495). 

(a) Debentures of a company are not stocks or shares within this proYision, 
and cannot be made the subject of a charging order (Sellar y. Bright (Gharln) 

Oo,t Lid*t [1904] 2 K. B. 446, 0. A.), nor can a sum in^coui't which does 
not represent diyidonds or interest of the prescribed securities (Brereton v. 
Edwarde (1888), 21 Q. B. D. 488, 0. A ; but see ne Bell, Carter v. Staddm (1886), 34 
W. E. 363). A char^ne order has been made in Ireland oYer the interest of a 
plaintiff m a fund paid Dy hun into court to the credit of an action as security 
for the defendant’s costs {Adama v. Oillen (1875), 9 I. K. 0. L. 148). 

(5) A public company is one wMch is obliged to publish the names and 
addresses of its members (Macintyre y. ConnM (1861), 1 Sim. (n. s.) 225, per 
Lord Oeanwobth, V.-C., at p. 239; Graham y. GonneU (1850), 19 L. J. (Bx.) 
361). It is, perhaps, doubtful whether a cost-book mining company comes 
within the description (Nicholla y, Boaewame (1869), 6 0. B. (n. 8.) 480). 

(c) In order that a chpg^g order mav be obtained upon shares standing in 
the name of a ^ison it is neoessarji^ that he should haYo not only t he legal 
ownership of them, but th^ beneficial ownership also, and where, though 
stalling in his name, he has no beneficial interest in them, either because the 
shares haYO been transferred into his name by persons retaining the beneficial 
ownership, or be has sold them, a Judgment creditor cannot obtain a charging 
order upon them (Cooper v. Griffin, [1892] 1 Q. B. 740^0. A. (discussing 


Pulhrook Y. Eichmond ConaolidaUd Mining Go. (1878), 9 Uh. D. 010), followed in 
Howard y. Sadler, [1893] 1 Q. B, 1). But shares may be standing in the name 
of a perron in his own right if he is on the register though he has deposited 
the certificate as security for a debt [Fuller y. Earle (1852), 7 Bxeb. 796) The 

» different meaning for the purposes of 
qu^ficaUon ^ a dir^tor of a company and for ibe purposes of the Judgments 
^ shares may be held by the juSment 

debtor ^ m his own nght" for purposes of qualification, but not so as to 
rendOT th^ available W l^ose of a charging order (Sutton y. Engliah 
wnd (^iul Prodv^ *ee ^BUMy OrdMfU* 

Co., Ltd,, CoaMa Coat (1876), 46 L. J. (ch.) 367. 



besid 

Jfoiert^ (1881), 8 B. D. 17). Whore tho tnutees are Tmdei aa imperative 
obligahou to convert the atook late iMnev,.aad therefore the only inCaat of 
the judgment debtor u not m the ^k bat m the proeeeda of the aal* of 4t, a 
^t^g orfor ^1^ be obtained (Bhm v. Wrench (1869), L. B. 4 m-.i'h 164, 
]^t ^ authority of oaae baa been doubted by Kbebwioe, J„ in 

Cbj, lid. V. ffoBand, [1907] 9 C(h,,l67). Wbwe there ie a fti^e 
^ sbarre, to produce to ^ lurid partly in treat for to judgment debtor, to 
it^ont (tebtor my ebU Uve an btoreat in to aharea wbi4 my ba toiged 
\Onygy, TayUir L. It.,i2 Bx i d i. 181)} d fortieri, when tiiere ia uo 
imperatiYe trust for sale, and fiie judgment debtor may nsocei^fter aodnire an 
rtmute title to a portion of to atoA m “ q)eoio ” (Bedumd % 2 

mtereat in.dmdmde payable by trea^ nan be reaehed by a' 
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Part V. — ARAtOi^irs pRooBumiras. 

High Coort (e), or a master(/}, may, on the applfeation of *a judg- 9. 

laent cretditor, order that etaoh stooh, fahds, anRtiitiieS,^r shares, 
or such of them, or snoh part thereof respectively as he thinlts 
gtC^), shall stand charged vith the payment of the Amoont due Steel tUid 
or to become due under the judgment or order, ahd interest Shawk 
thereon (h). 

186. The order extends to every interest of the judgment debtor^ Bxtent 
whether in possession, remainder, or reversion, and whether vested 

or contingent (tO,in the specified securities and the dividends, interest, 
or aiinual produce thereof, and to any such interest of his in any 
such securities standing in the name of the Paymaster-General (k). 

A voluntary settlement which is void under the statute 18 Eliz.,c. 5, 
cannot effectually be set up to prevent a charging order being 
made (0* 

187. The judgment or order must be for an ascertained sum of Must be tor 
money (m), though payment thereof may have been postponed until ascertained 
a future day by the judgment or order (n). An order may be made ®““* 

on money in court belonging to a judgment debtor in respect of 
arrears of a debt which is payable by instalments (o). 


but the order will not prevent the Bank of England paying the dividends to the 
trustees (Churchill v. Bank of England (1843), 11 M. & W. 323; Fowler v. 
Churchill (1843), 11 M. & W. 67; ^er$ v* Holloway (1843), 6 Man. & O. 292; 
Bristed v. WUki'M (1843), 3 Hare, 235 ; Sovdh Western Loan and Discount Co, v. 
Roherteon (1881), 8 Q. B. D. 17 ; but see'Peat v. Moran (1867), 15 W. B. 997). The 
judgment creditor can protect his rights by giving li notice in lieu oia distringas 
[Adam v. Bank of England (1908), 62 Sol. Jo. 68^, as to which, see p. 113, post, 

(e) B. 8. C., Ord. 46, r. 1. 

(/) B. S. 0., Ord. 64, r. 12. A registrar of the Probate, Divorce, and Admiralty 
Division may make the order [ihid,)^ as may a district registrar (i5t(f., 
Ord. 36, r. 6). 

{g\ See Stanley v. Bond (1814), 8 Beav. 60. 

(6) Judgments Act, 1838 (1 & 2 Viet. o. 110), s. 14. Though this section does 
not apply to oash, yet a chawng order by way of equitable ezeoution upon 
ca^ in court in the Chance^ Divuion may be made by virtue of s. 12 of the 
Act (which enables a sherin to seize oheques and money under a ft, fa,) on 
the prindple that when the court has in ils' possession «. thing which would 
otherwise nave been liable to seizure under a fi, fa,^ the court ought to assist 
the creditor to obtain ^e fruits of his judgment [Bretston v. Edwards (1688), 21 
Q. B. D. 488, 0. A. ; and see tawnend v. Jones (1889), 6 T. L. E, 609) ; compare 
Woodham Smith v. Edwards, [1908] 2 K, B. 899, 0. A. As to equitable 


execution, see p. 116, post. _ ^ ^ 

CO Baker v. TynU (I860}, 2 B* 4b E. 897 ; Cra^g v. Taylor (1867), L. B. 
2 £xch. 131 ; Idml Bedding 06., Lid. v, Sdland, [1907] 2/3h. 167. 

Jud^ento Act, 1840 ]3 & 4 Yict. <^.82), s. 1, as v^ed by ^e ^Urt Cf 



(0 Ideat Bedding Co., Ltd. V, Holtand, supra. ^ . 

(m) A charging order wfll not, ho made frt a aum to bo a«c^m<a m taking 
on aoooimt (Oha^oiek v. HoU (1886), 8 Do G. & G. 584, 0. A. ; Wintry v. 
Syppar, mill T. Tmter (1877), 6 Oh. D. 364, O.TL), nor for coats MfOtO toeyato 
^«d (/owa V. (1841), 8 M. & W- 

fwper, aabra, not fi^ndiig Suriit v. Ifofny U3?§)» 3 ^1). upoti a 

(Oder for paytoo^ ihto court (Ward v. .Si^ike»Aq^(l860}, 1 Drew. 


Bm IPhodAam Bmm v. S 


,jJ(Jh.D.130. 

'dw«rd$f Mprtk 



104 


ExBcnnoN. 


SMX.S. 

Chan^ 
Orders on 
Stock and 

Bsecatori. 

Infants. 


Married 

women. 


Laoatica. 


188. %.n order will not be made whore the judgment debtor only 
holds the securities as the nominee of another person (p), or as an 
executor (q). If thd judgment debtor is dead, an order cannot be 
made against his executor, until a judgment or order hais been 
given or made against the executor (r). 

189. A charging order will not be made against the property of 
an infant when the judgment was obtained in respect of a debt for 
which the infant could not be made legally liable («). 

190. As the interest of the judgment debtor must be an 
assignable one in order to be charged, a charging order will not in 
any case be made against stocks or shares of a married woman 
which she is restrained from anticipating (t), but it may be made, 
subject to the restraint, against securities in which she has an 
interest (a). 

19L A charging order may be obtained against the property of 
a lunatic in respect of a judgment for debts incurred before the 
lunacy, and may be enforced against the estate of the lunatic after 
his death ; for the effect of a charging order does not depend upon 
the capacity of the judgment debtor to give a valid charge, but u^n 
the validity of the judgment (f)) ; and effect will be given to a charging 
order upon the interest of a lunatic in a fund in the High Court 
during his life, without regard to the needs of the lunatic, where 
that fund has not been brought within the control of the lunacy 
court, and the balance only of the funds after satisfying the charge 
‘ will be transferred to thu proceedings in lunacy (c). On the other 
hand,’ where the fund in court has been paid in by a receiver of the 
lunatic’s property appointed by an order in lunacy, the court will 
order a proper allowance for the maintenance of the lunatic to be 
made out of the capital and income of the fund, though the effect 
may be to make the capital insufficient for the payment of the 
creditors of the lunatic who have obtained charging orders on the 


(p) Be DlaMy Oriaanee Oo., Ltd., Goalee Caee (1876), 46 L. J. (oh.) 367. 
Where ^e judgment debtor has sold his securities, so that he has only- an 
interest in the price, a charging order on the securities is not available {QiU 
V. Continental Qae Go, (1872), L. B. 7 Ezoh. 332), but a charging order over the 
money may be made, or a receiver mpointed. 

(o) Taylor v. TwnbtOl (1869), 4 H. & N. 496; Eodgme v. Hodgene (1877), 11 
L_B. Eq. 439. A charging order against the judgment debtor’s stock or shores 
will not be made on ft judgment obtained against him de honie Uiiaiorie (Sewat 
V. Lavenport (1872), 21 W. B. 78). 

(r) Ftnney v. UindA (1879), 4 Q. B. D. 102; Btewart v. Bhodte, [1900] 1 Oh 
0. A., where, the order being against “ the defendant’s interest,” the court 

rofusedHa amend it by makiog it an order against his executor's interest (iUd.). 
But see /n^'Vr.^«h>< (1848). 18 1. Eq; B. 126. 

(s) Be Onelotdi "TiV*** (lo7d), L. iL So Eq. 677 ; see title Infasts and 

CatuntBN. , • 

Staedoy v. Stonloy ^ 1). 689, 

W Garter v. Uahon (184U> & b;.‘' 342 ; and see Bmifh v. WhiBoek (1886), 

84 W. B. 414 ; and title H^SS^inrANi) Wns. 

(6) Be Leveeeley (a Pereon ^UneauM Mind, Beeeaeedi, [1891] 2 Oh. 1, 0. A. 
(e) Be Brown, LleweUin v. Bflpwn, [t90|0] 1 Oh. 489. 8 m also title IiUNATIoa 
and PjOtSONB OF TTNBOmrD 
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fund, and sach creditors are not entitled to have impounded an 
amount of capital sufficient to meet their demands (d), , 

192* A chargmg order cannot be obtained against a fund in 
court forming part of the assets of a defaulting member of the Stock 
Exchange, where such assets are being realised by the official 
assignee pursuant to the rules of the Stock Exchange (c). 

Sxre-^or. 2 . — Procedurt to obtain a Charging Order, 


Snrr. a. 
Charging 
Ordem on 
Stock and 
S harM. 

Defaulter 
on Stock 
Exchange. 


(i.) Tht Order NUL 


198. A charging order consists of two parts, the order nisi Application 
and the order absolute (/). The application for an order nisi is order, 
made in the first place to a master in the King’s Bench Division {g) 
cx parte upon an affidavit, and in the Chancery Division by ex parte 
summons ppported by an affidavit (h). The affidavit and summons 
should be intituled in the action in which the judgment or order has 
been given or made (t). 

In the first instance an order nisi is made fixing a day for the 
debtor to show cause. This order is served upon the debtor and 
upon the person or body having control of the fund sought to be 
charged ; if the fund is in court in the Chancery Division notice 
of the order to the Paymaster-General is sufficient without obtaining 


(d) Re Plmderleith (a Person of Unsound Mind, so found hy lnquisHion\ 
^1893] 3 Oh, 332, 0. A. ; compare Re WiMsg [1894] 2 Oh. 619, 0. A. The 
judge has no power to make an order providing that the amount to be 
charged should be determined by the Low Justices sitting in Lunacy, and 
the judgment creditor is entitled to an unoonSitioual order on a specified 
amount of the fund {Jlorne v. Fountain (1889), 23 Q. B. D. 26^. K. S. 0., 
Ord. 46, r. 1, does not apply to an order made under s. 109 of the Lunacy Act, 
1890 (63 & 64 Viet. o. 6), directing costs to be paid out of the alleged lunatic’s 
estate, and, therefore, an order charging costs upon stock Binding in the 
name of the alleged bmatic, and directing a transfer of a sufficient amount to 
meet such costs, followed, upon neglect to make the transfer, by another order 
tliat the official solicitor should execute the necessary trwsfer, may 
made for the puimose of carrying the charge into effect, since the matter is 
outside the procedure provided for by r. 1 (^s Ckdhearfg [1893] 1 Oh. 466, 
0. A.). 

(e) Lomas v. Graves Co., [1904] 2 K. B. 667, 0. A. ; Richardson v. Stormont^ 
Todd A C7o., [1900] 1 Q. B. 701, 0. A. ; and see title Stock Exchange. 

(/) Holy v. Barry (1868), 3 Oh, App. 462 : Brereton v. Edwards (1888), 21 
Q. B. D. 488, 0. A. , . . . ^ . 

[g) If the cause or matter is proceeding in a district registry the application 
will be made to the district registrar, unless the court or a judge otherwise 
orders (R. S. 0., Ord. 36, r. 6). For proceedings upo4 application for a 
charging order under s. 23 of the Partnership Act, 1890 (^ & 54 Yiot. c. 39), 
or for a charging order in respect of solicitor's costs, see Yearly Practice of the 
Supreme Oourt, 1911, pp. 649 ef seq . ; and titles Pabtnebship; Solioitobs. 

(^) For form of affidavit, see Daniell, Chancery Forms, 6th ed., pp. 461, 4^, 
It should verify the sum payable, describe the stock or shares, and state that the 
deponent l^lieves the judgment dobto4 is beneficially interested therein. 

(t) An order may be made in the King’s Bencffi Division charging cash 
standing to the credit of the debtor in an action pending in the Chancery 
pivision {Brereton v. Edwards^ supra; see Townend v. Jones (1889), 6 T. L. R. 
compare Woodham BnUth v. Edwards^ [1908] 2 K. B. 899, 0. A.). Where 
jis sought to obtam an order charging a funa in court, a oextificate of the 
fund must be produced. Where the stow or shares to be charged are in more 
tuan one company, separate orders must be drawn up. 
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a stop ^i&cih). The nin, or notice thereof, mnst he served 
a teasonable time before the day fixed for showing cause, certainly 
not less tmin two clear days. Service upon the debtor should be 
personal where possible, and must be proved by affidavit where he 
fails to appear on the hearing of the application to make the order 
absolute. It cannot be effected by filing in default (Z) where the 
debtor has not appeared in the action (m). The bank or company 
upon whom, notice is also served need not ordinarily appear, and 
as a rule will not be allowed costs of so doing. 

The form of the order niti (n) is that the stock or shares do 
stand charged with the payment of the amount payable unless the 
judgment debtor shall, within the time therein stated, show good 
cause to the contrary ( 0 ). 

194. An order nisi may be discharged or varied (p) upon the 
application of the judgment debtor or any person interested (q), 
and costs may be awarded upon such an application as the court, 
judge, or master may think fit(r). 

An application to discharge an order must be made within the 
period stated therein for showing cause («). 

195. Nq disposition by the judgment debtor of the affected 
property made between the order nisi and the order absolute is 
valid or effectual as against the judgment creditor (Q. 


(ii.) The Order AhsoltUe, 

Making order W®- Unless the judgment debtor, at the time mentioned in the 
abeointe. order, shows sufficient cause to the contrary, the order ma^, after 
^ proof of notice thereof ^to the judgment debtor, bis solicitor or 
agctit, be made absolute (a). The order may be simply that the 


(A;) Brereton y. Edwarda (1888), 21 Q. B. D. 488, 0. A. ; and see Supreme 
Court Funds Buies, 1905, r. 99. 

g Under B. S. C., Old. 67, r. 4. 

i) Service of tlie order nisi the solicitor for the person whose shares 
ate sought to be charged, and at his last address, is aufilciont without an order 
for substituted seryico {Be Paragon and Bpero Mining Co, (1861), 10 W. B. 76). 

(n) For form, see B. S. 0., App. K, No. 27, and Btanleg y. Bond (1844), 6 
Beay. 50. * 

(o) The order may fix a day certain, on which day cause must be shown 
(BoMnaon v. Burhridge (^1850), 9 0. B. 289). When it is once made, no apphoa- 
tion to discharge it will be entertained until it is heard on the applical^n for 
the order absolute {Baldwin y. Timbrell (1842), 6 Jur. 488). 

(|>) In Mitchell y. Be Veseg (1892), 67 L. T. 53, it was held that a master 
having once made an order nisi could not disoharge it, except by consent, 
but that decision is^endered obsolete by B. S. 0., Ord. 54, r. 12, as emended by 
B. 6. 0., June, 1908. 

(g) Judgments Act, 183$ (1 A 2 Yiet c. 110), s. 15 ; and see Jeffruea v. 
Em varU Beundlda (IF. K) (1883), 48 L. T. 35$ ; Brew y. 
J^piarie Jiaritn^ [1891] 1 Q. B. 450, 0. A.. 

(r) Judgments Aot^ 1838 (1 A 2 Viet. o. 110), s. 16; J^rgea % Segndldit 
Ex parts Begnolde^ aupra» ‘ • 

. - y, itaffbfi)ftl.(1846), 


(s) Morris y. U<maty (1845X»7 Q. B. 674 ; but see Brown 
Id L. J. (CK.) 361. 


Judgments Act, 1838 (i A 2 YtoW o. 110), s. 15. 

(a) Tm* The mastepr has aldsmtioiu in the matter, and may relusetonuAe 
the ordet: lehsolate where the shesee ^ of no value beyond existing (^elEes 
upon Hhm mdsa y, Bh^nka (1898), »Ii. T. 609; see per Lord BwpUi 
at p. 610)» A master m tlm Bceich tUviiuion mey imdce 1m Older 
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{ndgment debtor’s interest in the etoek or shares do stand eharged 
with the amount payable (h), or may be restricted to ano];^ a sam as Ghitirging 
is payable in respect thereof to the judgment debtor for his own Orders, on 
benefit (c). 

A charging order cannot be made absolute where it appears that 
the judgment debtor was dead when the order nisi was obtained (d) ; 
nor is there power after the death of a judgment debtor to make a 
charging order against his executor in respect of a judgment debt 
of the deceased unless judgment has first been obtained against 
the executor. It is doubtful whether such a judgment can be 
obtained under the present practice, but the creditor can bring an 
administration action (e). 

The order absolute takes effect as from the date of the order nisi, 
which cannot be defeated by any subsequent act of the debtor (/). 

When the order has been made absolute it has been held that there 
is no power to rescind it (g), nor will an action lie to review it (h) ; 
but the time for appealing from the order may be extended (i). 

Both the order nisi and the order absolute are subject to appeal (/c). 


Sub-Seot. 3,— Effect of the Order. 

197. The order, when made, has the same but no greater effect. Order 
and confers upon the judgment creditor the same remedies, as if 
the judgment debtor had made a valid and effective charge in favour 
of the judgment creditor (i), but no proceedings can be taken to 
have the benefit of such charge until after the expiration of six 

calendar months from the date of the order nisi (in). 

— ■■■■ -■■■■ ■. ■ - ■■ ■ - ■ * 

absolute (R. S. 0., Ord. 64, r, 12, as amended by E. ft 0., June, 1908), and so may 
a district registrar (E. S. 0., Ord. 36, r. 6). Por form of order absolute, see 
E S. 0., App. K, No. 28. For form of charging order in respect of solicitor’s 
costs, see i6ta., No. 29 ; see also title Solioitors. 

{h) The order will be made absolute notwithstanding proceedings by creditors 
against the trustees who hold the stock {Smith v- Youde (1860), 2 F. & F. 376). 

An order has been made in tiie form of an order nisi for a week, and after that 
time absolute unless cause shown {Baker v. Tynte (1860), 2 E. & E. 897), but 
this is unusual. 

(c) Fowler r, Churchill 11 M. &W. 67; see also Home v. Fountain 

(1889), 23 Q. B. D. 264. Bank of England will not take the responsibility 

or trouble of charging a part only {Stanley y. Bond (1844), 8 Beav. 60;. 

(d) Finney v. Hinde (1879), 4 Q. B. D. 102. 

(e) Stewart v. Rhodes, [1900] 1 Oh. 386, 0. A. « * „ , 

(/) Breretm v. Edwards (1888), 21 Q, B. D. 488, 0. A.; Ealy v. Barry 
(1868). 3 Ch. App. 452 ; Warhurton y. HiU, Stent y. Wkkms (1864), Kay, 470. 

(flf) Drew y. Willis, Ex parte MaHin, [1891] 1 Q. B. 450, 0. A. ; Jefryts v. 
Reynolds, Ex parte ReyruSds ( We H.) (1883), 48 L. T. 33E • 
ih) Bright {Charles) A Co., Ltd. V. Sellar, [19041 1 K. B. t 0. A. 

(t) Sellar y. Bright {Charles) ds Co., Ltd,, [1904] 2 K. B. fl6, 0. A« 

(fc) Froi»y. ^erricfe (1894), 10 ti. 171. r ^ x ax 

W Judgments Act, 1838 (1 & 2 Yict. o. 110), & 14 ; Judmente Act, 1840 
(3 & 4 Viot. 0. 82), s. 1 ; Be Leavesley (o Fereon of Unsound M%nd, Deceased), 

[1891] 2 Oh. 1, 0. A. • . mu. . 

(m) Judgments Act, 1838 (1 & 2 Viot. o, HO), s. 14. This proymo does not 
prevent a judgment creditor using other means that may b8 open to him to 
protect his maim, e.q., he may obtem a stop order on securities in court, or an 


O.A. 

6, 0. A. 


meat. Act, 1840 
Mind, Beetased), 
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If the judgment or order against the debtor is set aside, the 
charging order ceases to he operative (n). 

198 . The charge only affects the interest of the judgment debtor 
at the date of the order msi(o), so that a prior incumbrancer, 
whether legal or equitable, is not prejudiced thereby, even though 
he has not given notice of his charge on the property (p). 

19ft A charging order nisi, if any Government stock, funds, or 
annuities, or any^ stocks or shares standing in the name of the 
judgment debtor in his own right, or in the name of any person in 
trust for him, are affected by such order, restrains the Governor 
and Company of the Bank of England, or the public company, na 
the case may be, from permitting a transfer of such stock etc. in 
the meantime and until such order is made absolute or discharged (q). 

But the order nisi does not provent the Governor and Company 
of the Bank of England, or any public company, from permitting 
an^ transfer of the stock, funds, annuities, or shares in respect of 
which the order is made, or payment of the interest, dividends, or 
annual produce thereof, in such manner as the court may direct (r). 

The order operates as an injunction stopping the transfer of the 
stock or shares. It should be served upon the corporation or com- 
pany and upon the judgment debtor. Personal service is not 
essential, but advisable (a). 

If after notice of such order has been given to the person or persons 
to be restrained thereby, or, in case of corporations, to any authorised 
agent of such corporation, and before the same order shall be dis- 
charged or made absolute, such person or persons or corporation 


1 Ch. 325, 0. A.), nor la it an exocution against the goods of the judgment 
debtor within s. 45 of that Act {He Uulekinsm, Ex parte Ilutehinxm (1885), 16 
Q. B, D. 515). It may determine a life interest limited to a person until he 
executes some assignment and does an act whereby the interest may bo incum- 
be^ {Montejiore v. Behrens (1865), L. K. 1 Eq. 171 ; Roffep v. Bmt (1867), L. R. 
3 Eq. 759). 

Where a judgment creditor hae obtained a charging orger alisolute upon the 
contingont equitable interest of a judgment debtor in Qovemmont and Bank of 
Englmd s^k standing in the name of a tiustee, the Bank is compollablo to 
^unsfer^the respectwo stocks at the direction of the trustee notwithstanding 
that notice of the charging order has been served upon the Tt«ntr The judg- 
ment creditor can protect his rights by giving notice to the trustee and by 
distringas upon the Bank {Adam v. Banh of England 

52 ool* vOs 682}# 

(n) Be Onslow's Tnists (1875), L. E. 20 Eq. 677. 

^ also Rwoan v. Oaford (Earl) (1865), 6 Do O.M. & 0. 

& 

10 ®m. « ; Be Bdl. Carter v. Stadden (1886). 

' ^dMfvesleg (a Person of Unsound Mind, Deceased), [18011 2 Ch. 1, 
0. A. ; Ota V. Cottttnenial Oas Co, (1872), L. B. 7 Exph. 332, 338 ^ 

ly) Judgments Act, 1838 (1 & 2 Viet. $. llO), s. 16. 
rl Ju^ente Act, 1840 (3 & 4 Viet. 0. 82), s. 1. 

(«) ^Paragon andSpero Mthing Co. (IS6I), 8 Jur. (w. s.) 1 1, Service out of 
^ jurisdiction may be Erected (Be O^in, Ex parte Nixon (1876), 9 1. B. Eq. 

®i®’^‘_**^^ «>mpany, unless it is interested, as 
tor nam^e when the usual article of assomation it has a lien for debts 
due feom tte shareholder, should not attend. Its costs of atfamdan /M, aot 
be allowed in any othsc case (B. 8. 0., Otd. 66, r. 27 (23)). 
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permit any ti^nsfer to be made, the person or persons or oornora* s»». 2 , 
lion so permitting the transfer will be liable to the judgment fihaygiwg 
creditor for the value or amount of the property so charged and Orders on 
BO transferred, or such part thereof as is sufGcient to satisfy the Stock and 
judgment or order (6). Shares. 

200. Charging orders rank inter te in priority according to the ^^*‘®****' 
dates of tlie respective orders nisi (c). 

A judgment creditor cannot obtain priority by a charging order 
over a fund in court in an administration action where a receiver 
has been appointed (d). A cli urging order over funds in court in 
the name of the Paymaster-General does not give priority according 
to the date of the notice of it to him, for he is not a trustee for the 
parties (e). 

A charging order does not give priority over the lien of a judg- 
ment debtor’s solicitor for his costa (/), though a solicitor wlw 
has notice of a charge must assert his lieu promptly or he may 
postponed (g). 

Sub-Sect. 4. — Enforcing the Order*, 

201. When the six months which must elapse before proceedings Enforcing 
are taken to enforce the charge Qi) have elapsed, the remedy of the 
unpaid judgment creditor is to take proceedings to secure a sale of 


(i) Jtidgmentfl Act, 1838 (1 & 2 Viet. c. 110), s. 16; see also Gill v. Con- 
thiental Qae Co* (1872), L. B. 7 Exch. 332. 

(c) By reason of each charging order having the effect of a charge ( J udgments 

Act, 1838 (1 & 2 Viet. c. 110), s. 14). . 

(d) Be Angtesey {Marquis), de Oalve {Countess) v. Gardner, [1903] 2 Oh. 727. 

Where an order nisi was obtained on the same day as, hut before, on administra- 
tion order was made, it was held that the order nisi might be m^e absolute, and 
the court refused an application by the plaintiff in the administration suit for 
an injunction to restrain fui-ther proceedings by the judgment creditor {Holy 
V. Barry (1863), 3 Ch. App. 452). When funds are in court, in order to give 
effect to the charging order, it is not necossaiy to obtain a stop order or the 
appointment of a receiver, but notice given to the Paymaster-General will be 
suiSidenttc secure priority {Brereiton v. Edwards 21 Q. B. D. 488, 0. A.), 

A judgment creditor cannot, by obtaining a charing order on a fund in court, 
acquire priority over a previous mortgagee of the fund who has obtained no 
order {lie Belt Carter v. Staddm (1886), 34 W. B. 363); see also 8coU v. 
Tlastings {Lord) (1808), 4 Iv. & J. 633 ; Brearcliffy. Dorrington (1800), 4 De O. & Sm. 
122 ; Cole v, Eley, [1894] 2 Q. B. 350, 0. A.). A creditor who obtained a charging 
order on a fund in court and gave notice to the Accountant-General was held 
to have priority over a creditor who had obtained an order iippoiutiDg himself 
receiver of the debtor’s interest in the fund but subject to^ving security and 
had not given security until after the first creditor had given notice of his 
charging oi^or to the Accountant-General {Fahey v. ToOirif [1901] 1 1. B. 611, 
0, A.). The bank is bound to pay dividends on stock to the legal owner, and is 
not affected by service of a charging order on such dividends obtained against 
n person having an equitable interest {GhurchUL v. Bank of England (1843), 
11 & W. 323). • . 


(e) Warhurton v. Hill (1864), 2 W. B. 365. 

^ (/) BaUow r. Q-arroW (1884), 14 ft. B. D. 

b. J. (o, B.) 624, 0. A. ; Birchall v. J%tn (1876), L. B. 10 C. P. 397 ; 

V. Cooper (1864), 33 L. J. (oh.) 488 ; The Jeff Davie (1860i L. B. 2 A. & E. 1; 
ne legd^ (1868), L. B. 2 A. & E. 314. 

See The Olive (1869), Bw. 423. * 

W Bee p. 107, ante* 
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diKii. li. the ehatged property. This cannot be done in the iMon i^if^l^rhich 
ChaSfging the judgment was obtained ; the proper procedure is by originating 
Orders on atimmons in the Chancery Division (i). 

Stook imd To the summons all parties interested, as» for instance, where the 
atock or shares are standing in the hands of trustees, the trustees, 
and also any incumbrancers, must be parties (k). 

Sect. 8 . — Stop Orders* 

Object of a 202. When a fund is in court, or when the securities over which 

stop order. ^ charging order has been obtained are in court, it may be advisable, 
in order to obtain complete protection for the judgment creditor, to 
obtain a stop order (I), the coject of which is to give notice of hia 
claim or of the charging order to the court, and to prevent dealings 
with the funds in court without notice to the applicant (m). To 
obtain an order the applicant must establish a title, either under a 
charging order or as assignee or mortgagee, and it must appear that 
he is not entitled to immediate payment (n). It is not necessary 
for a judgment creditor to obtain a charging order in the division 
in which he recovered judgment before obtaining a stop order upon 
a fund in court to the credit of an action in the Chancery Division (o). 


(t) Cohen y, Beadell (1891), 91 L. T. Jo. 250; Leggotty. Western (1884), 12 
Q. B. B. 287 ; Kolchmann v. Meurke, [19031 1 E. B. 5^, 0. A. ; see Judicature 
Act, 1873 (36 & 37 Viot. c. 66), s. 34 (3). The remedy is sale, not foreclosure 
(D* Auvergne y. Cooper, [1899] W. N. 266); but see Uicketie v. Bicketta,^ 

W. N. 29. Ajq order for service out of lurisdiotion may be made by virtue of 
B. S. 0,, Ord. 11, r. 8 a. Under the old practice this could not he done; see 
M<mty V. Stq^han (1888), 58 Ti. T. 850 ; Kolchmann y, Meurice, supra, 

(A) Maciniyre v. Connell (1851), 1 Sim. (n. 8.) 225. Payment out of court 
summarily on petition or summons will not be made without substantive pro- 
ceedings or consent of all parties interested ( Whitfidd v. Prkkeit, Ex parts 
Brookes 13 Sim. 269; Pearae y, Brooke, [1870] W. N. 216). On these 

proceedings parties interested may challenge the order (Be Onslov^a Trusts 
(1876), L. JBL 20 Eq. 677). 

(2) See Warhurton v. hill (1854), :2 W. B. 365 ; Stent v. Wickena (1854), Eay, 
470. It is not strictly necessary to follow up the charging order by a stop order, 
since notice of the^harge to the Paymaster-General will in most coses be 
sufficient {Brereton y, Edwards 21 Q. B. D. 488, 0. A. ; see Supreme Court. 
Fund Buies, 1905, r. 99) ; but it Ims been held that where a person becoming in- 
terested in a fund in court standing to an account in the name of another does 
not obtain a stop order against the fund, and the fund is subsequently paid out in 
disregard of his intent to a person apparently, but not in fact, entiued to it, the 
Paymaster-General is not guilty of default within the meaning of s. 6 of the 
Court of Chancery (Funds) Act, 1872 (35 & 36 Yict. o. 44), so as to the 
Treasury liable to xSake good the funds out of the Consolmted Fund^ (Bath v. 
Bath, n901] 1 Ch. 460 ; donea v. Jones (1879), cited [1901] 1 Ch. 464, n.). 

(m) It is sufficient if a specified fund has been ordered to be paid into court, 
or st^k afiooted by a charging order has been oidered to be transferred into 
court, though it has not actuuly been paid in or transferred {Slum v. Hu^on 
(1879), 48 f . J. (OH.) 689 ; Wellesley v. Jjfornington (1862), 11 W, E. 17). Where 
the stock is not in court, but order^ in a matter concerning it, to ha sold, a 
stop order is not appropriate, and the jud^ent creditor must take separate 
proceedings to enforce his ohar^g, Older {Newton v. Askew (1848), 11 Beav. 446). 

(n) As to the practice in the . Division, see the judgment of 

SriEUNO, J., in Mack y. PoaUe, [1894] 2 Oh. 449; Stephens v. Grm* Green v. 
En/flfkf, [1895] 2 Oh. 148, 0. A. , 

{o) Shawy. ffudaon (1879), 48 L. J. (OH.) 689 ; Eopewdl v. Barnes A 1 
Ch, D. 630. ‘ 
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Pftocj^bmQs. 

The^^l^plicItJon '^S^'^rdinarily made :by itunmons in Shot. 8. 

ebambers (p), but BometimeB by petition (g). It is only; necessary StS» Orders 
to serve the person whose interest is sought to be afifectM(r). An „ 
affidavit in support may sometimes be required («). oWiUned. 

204. The form of the order is that no part of the stpck charged (0 
be transferred, sold, or otherwise dealt with without notice to the 
party obtaining it (a), and the claim of the judgment creditor will be 
dealt with on application in the cause or matter to the credit of 
which the stock stands (&). 

205. The effect of the stop order as to priority is to put the priorities, 
judgment creditor in much the same position as notice of an 
incumbrance to trustees \vho have a fund in hand would do (c). 


{p) Wrench v. PTynne (1809), 38 L. J. (OH.) 235; Wahh r. Wason (1874), 22 
W. B- 676. For form of summoiis, see B. S. 0., App. K, No. 72. The summons 
must state whether capital or income, or both, are sought to be restmined 
(Mack Y. Foatlct [1894] 2 Gh. 449), and if iucome is to be restrained, e.g., future 
income expectant on the death of an existing life tenant, the summous should 
ask that any existing order for payment of diyidends may not be affected. 

In Mack v. Fosile, eupra, S'rniLTWO, J., required the stop order to define the 
limit or extent of the assignor's interest. ^ Where the assignee has transferred 
his interest, and a new stop order is requir^ Jby the transferee, the summons 
should ask that the notice required to oe given to the assignee by the former 
order may be given to the transferee instead ; any priority obtained by tbe 
former stop order is thus preserved. When necessary to prevent an immediate 
dealing with the fund, the summons, when issued, would be produced at the 
Supreme Court Pay Office. 

(q) Where a fund paid into court under the Trustee Belief Act exceeded £1,000, 
and no previous application had been made, it was held that an application for a * 
stop oi'&r should be by petition (^« Toogo^^e Trvets (1887), 56 L. T. 703). 

(r) Parsems v. Oroome (1842), 4 Beav. 521 . “ Any person presenting a petition 
for a stop order shall not be required to serve suen petition or summons upon 
the paiiies to the cause or matter or upon the persons interested in suoh parts 
of the moneys or securities as are not sought to be affected by any such order ” 

(B. 8. a, Ord. 46, r. 13). 

(a) For form of affidavit in support of a summons for a stop order, see Daniell, 
Chancery Forms, 5th ed., p. 842. The affidavit must show generally how the 
assignor^ interest in the fund is derived, unless this appears by the proceedings 
iu action {Quarman v. WiUiame (1842), 5 Beav. 133), m wbicn case an affidavit 
will be dispens^ with. A certifioato of me fund must be pAduced in every case. 
No affidavit in support of application is required where the assignor’s title 
sufficiently appears from the proceedings or fpm the recitals in the assignmont 
or other instrument on which the application is founded, and the assignor admits 
the exeoution of such instrument. This note of the practice is founded on a 
resolution of the Chancery Masters. 

(t) The order idiould be distinct that it affects only the interest of the judg- 
ment debtor {Madeod v. Buchanan (1864), 4 De G, J. & Sfti. 265, C. A.). For 
form of summons, see Daniell, Chancery Forms, 5th ed.,^. 841 ; and ol the 
order, Seton,. Judgments and Orders, 6th ed., p. 491. For forms of summons 
and order di^argiug the stop order, see ibid., pp. 843 and 494 respectively. 

(a) Lucae v. P0acoc^(1846}, 9 Beav. 177. 

Beecev. Tauler (1852), 5 De O. & Sm. 480. w 

(c) Dearie v. Hall (1825), 3 Buss. 1 f Macteod v. Buchanan (1863), 33 Beav. 
234; Ward v* Buncombe, [1893] A. 0.369; Mufuat Life Aaaurance Society v. 
fanglM (1888), 82 Ch. D. 460, 0. A.; ifoch v. Foetk, aupra. A moitgagee 
by obtaming a stop order obtains priority over the trustee m bankruptcy 
ol the mottgagor who does not {Stuart v. CockereU (1869), L« B. 8 Eq. 607 ; 
Fdhner ▼, xISfcc (1881), 18 Oh. D. 381, 0. A.). But the priority obtained 
by ihe st^ order is only as against the parties to the Quitter {Stephens v. Qree/n, 
Knight, [1895] 2 Ch. 149, 0. A.). The authorities as to priority by 
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The otiinary rule is that priority is’^I^J^ priof^ihcunTTOancea 
of which the person obtaining the stop ordei had no notice at the 
date of the order, and this rule applies to execution creditors inter se, 
but not as between execution creditors and incumbrancers (d). 


means of stop orders do not affect execution creditors (except inter se), for they 
take only the debtor’s interest, whatever it is {Brearcliff v. Dorringtm (1850), 
4 De Q. & Sm. 122). Carrying over a part of the fund to a separate account 
after date of stop order will not prevent the priority gained by the stop ordt^x 
(Lister Y. Ttdd Q867), L. E. 4 Eq. 462; and see lie Eyton, Bartlett v. Charles 
(1890), 45 Oh. D. 458). 

(d) See Re FreshficlcPs Trust (1879), 11 Oh. D. 198; MontefiorsY. Guedalla, 
[1903] 2 Ch. 26, 0. A. Where a tenant for life of a fund in court mortgaged his 
interest and afterwards became bankrupt, the mortgage obtained, after the 
bankruptcy, a stop order on the dividends, it was held that he was entitled to 
priority over the assignee in bankruptcy who had not obtained such an order 
(stfiart V. Cockerell (1869), L. E. 8 Eq. 607 ; seo also Palmer v. Locke (1881), 
18 Ch. 1). 381, G. A., and cases cited in note (c\ p. Ill, ante). 

Where a first mortgagee obtains a stop order on a fund in court without 
giving notice to the trustees, after notice of a second mortgage given bv a 
second mortgagee without knowledge of the first mortgage to the trustees but 
who has not obtained a stop order, the prior mortgagee is entitled to priority, 
since the atop order is the proper way of perfecting a security which is in court, 
the office of the trustees bemg suspended (Finnock v. Bailey (1883), 23 Ch. D. 
497). But a second incumbrancer who, at the time of taking his security, has 
notice of the existence of the first incumbrance cannot by obtaining a stop 
order gain priority over the first incumbrancer, even although the latttor never 
obtains a stop order (Re Holmes (A. D.) (1885), 29 Ch. D. 786, 0. A.). If, 
however, the second incumbrancer had notice of the prior incumbrance only 
when he obtained the stop order and not at the time of taking his security he 
is not postponed to a prior incumbrancer who has obtained no stop order (Mutml 
Life Assurance Society v. Lanyley (1886), 32 Ch. D. 460, 0. A.). Where part of 
the fund is in court and part in the hands of trustees notice must be given by 
thd assignee to the trustees as to the latter part and a stop order obtained as 
to the fonner pait in order to complete the security (/5ui.). 

Where, however, a receivership order is obtained by a judgment creditor and 
part of the judgment debtor’s property affected is a fund in court in an 
administration action, and, by reason of the fund in court beingin sufficient to 
meet the testator’s debts, the judgment debtor's share cannot be taken in 
execution or made available by any other le^al process, a subsequent mortgagee 
or judgment creditor cannot obtain priority by means of a stop order (Re 
Anglesey (Marquis), de Oalve (Countess) v. Gardner, [1903] 2 Ch. 727). 

Where the stop o^er obtained was general in its terms and simply upon ** the 
share ” of the mortgagor, it was held that it affected the income arising from 
the fund notwithstanding the practice in the Paymaster- General’s office of 
treating such orders as not affecting income, unless income is mentioned on the 
face of the order, and the mortgagees obtaining the order wore hold to be 
entitled to priority over the trustees of a prior settiement not disclosed by the 
mortgagor, who had obtained no stop order on the fund (Mack v. Fostle, [1894] 
2 Oh. 449). • ' . 

notice should be given to the holder of the fund, that is, to the person 
having the control or custody of the fund or legal dominion over it (Mutmil 
Life AssuratiM Society v. Langley, suyra, at p. 471 ; Ward v. Dunct/mbe, [189:)] 
A. 0. 384), but this applies only where the holder of tho fund is converted by 
the notice intc a trustee for the assignee (Stephene v. Green, Green v. Knight, 
[1895] 2 Ch. 14o, 0. A., per Lnn>LET, Ir.J., at p. 159), Therefore, where there 
are two settlements and the ^d has be^n paid in under the former, a second 
mortgagee, without notice, of *the person entitled under tho second settlement, 
who obtains a stop order on the fund in court, is not entitled to priority over 
the pnor mortgagee under thlT same settlement who has not obtain^ a stop 
Older but has given notice to the trustee of the assignor (Stephens v. Green, 
Green y. Knight, supra, overruling Re Booth's Settlement Trusts (1853), 1 W B. 
444, following Holt v. Deweff (1845), 4 Hare, 446). The court has the custody 
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le ’^ts fieSM^ obtaining a stop '.order are in the s«n. B, 
discretioii of the court /e). They are not, as a role, payable out of SMiDidara. 
the general fund (/). . ' 

Sbct. 4 . — Notice in lieu of Dutringas. 


207. Where the stocks or shares charged are not in court it Notice 1 b 
may be advisable, in order completely to protect the execution > 

creditor, to issue a notice in lieu of distringaa (g). rugat. 

A person claiming to be interested (/t) in any stock standing in the 
books of a company (i) may, on an affidavit by himself or his 
solicitor in the prescribed form (k), with such variations as circum- 
stances ma^ require, and on filing the same in the Central Office, 
with a notice also in the prescribed form (1), with such variations 
as circumstances may require, and on procuring an office copy of 
the affidavit and a duplicate of the filed notice authenticated by the 
seal of the Central Office, serve the office copy and duplicate notice 
on the company (m). 


of the fuud for the purposes of the action under which it was paid in, but not 
for any other purposes {StepJiena v. Qrecn, Qreen ▼. Knight ^ [1896] 2 Oh. 148, 
0. A., ^ Stiklino, J., at p. 155). 

(e) Where any moneys or securities ore in court to the general credit of any 
cause or matter, or to the account of any class of persons, and an order is mado 
to prevent the transfer or payment of such moneys or securities, or any part 
thereof, without notice to the assignee of any person entitled in expectancy or 
otherwise to any share or portion of such moneys or securities, the person by 
whom any such order shall be obtained on the shares of such moneys or securities 
affected by such order shall be liable at the discretion of the court or a judge to 
nay any costs, charges, and expenses which, by reu«on of any such order having 
been obtained, shall be occasioned to any party to the causo or matter or any 
persons interested in any such moneys or securities (R. S. 0., Oi-d. 46, r. 12). 

(/) Orimshy v. Webster (18G0), 8 W. B. 725. See also, as to costs, Hoote v. 
Uoherts (1848), 12 Jur. 108 ; Waddilove v. Taylor (1848), 6 Hare, 807. 

(</) Under tho Court of Chancery Act, 1841 (6 Viot. c. 5), s. 4 (repealed in 
part by Statute Law llevision (No. 2) Act, 1888 (51 & 62 Viot. o. 57) ), tho Court 
of Ohanoery could in a summa^ manner, upon the application of any party 
interested, restrain the Bank of England or any other public company, whether 
incorporated or not, from permitting the transfer of any stock in the public 
funds, or any stock or shares in any public company, which might be standing 
in the name of any person, or from paying any dividend or dividends due or 
to become due thereon; and under a. 5 could issue the old Exchequer 
writ of distringas to effect a like purpose. By R. S. 0., Old. 46, r. 2, it was 
provided tlmt no writ of distringas should be thereafter issued under s. 5 of the 
Act of 1841, and the simplified procedure by notice (see the text, supra) was 
substituted. 

(A) 1^6 interest must be a beneficial one, and must bo identified by reference 
to tne document under which it arises ; see form of affidavit, R. S. C., 
^PP* B, No. 27. A trustee holding stock can give the notioS. 

^(0 The ezpxe lasion “ company ” includes the Governor and Company of the 
Bank of Enmmd and any other public company, whether incorjporated or not, 
and the expression *' stock ” inomdes shares, seeuxities, and dividends thereon 
(B. 8. 0., Ord. 46, r. 8). 

A) App.B.No.27. 

, (?) a, & 0., Old. 46, Xe 4- There shall be appended te the affidavit a note 
‘litating on whose behalf it is filed and to what address notices (if any) 
that person ate to bo emit (ibid,, r. 5 ; for fom, see App. B, No. 22). 
AR^such notices shall be deemed to have been duly jMint if sent through the 
^ hy e prepsid letter dueoted to that person «t the address so stated, or si 



U4 ExEotmoRi, 

The notice in lieu of dUtringas ia*^|^en si^ly for the pui^ose of 
Kolitte^in preventing the stock or shares from Ming de^lt with by the company 
hen of without the person giving it having an opportunity of asserting his 
Distringas. niMm (n). Its effect is merely temporary, and if after it is given any 
other person claims to be entitled to deal with the stock or shares, 
and the company gives notice to the execution creditor to take pro- 
ceedings to protect bis right, the notice may be disregarded if he 
does not do so within eight days (o). The protective proceedings 


any such substituted address as hereinafter mentioned, whether the person to 
whom tiie notice is sent is Hying or not (B. S. 0., Ord. 46, r. 6). The address bo 
stated may from time to time be altered oy the person by or on whose behalf the 
affidavit is filed, but no notice sent by post b^re the alteration to the address 
originally mven, or for the time being substituted therefor, shall be afiected 
by any suMequent alteration. Any such alteration of address may be made 
by seryice of a memorandum thereof on the compsiny in the manner required 
for seryice of a notice under this order (t&td., r. 7). The original notice and a 
dupHcate must be taken to the Filing Department for the original (annexed to 
the original affidavit) to be filed and the duplicate (annexed to the copy 
affidavit) sealed. No charge is made for sealing. Both must be signed by the 
dej^nent to the affidavit. *When the deponent is a member of the firm of 
soucitors to the beneficiary the notices must be signed in his own name and not 
in that of the firm. Where the stock is standing in the name of one person the 
address must be given, but where it is standing in the names of two or more 
the addresses are not necessary. A separate notice should be filed for each 
company, but each notice may comprise any number of difieront stocks or 
^ares. 


(n) By E, S. 0., Ord. 46, r. 8. The service of the office copy of the affidavit 
ana of tne duplicate of the filed notice has the same force and effect against the 
company ae a writ of distringas duly issued under the Court of Chancery Act, 
1841 (5 Viet. c. 5, 8. 5) (now repealed), would have formerly had against the 
Bofik of England. The effect was that after service on the Bank or company 
the writ prevented the stock or shares being transferred or dividends thereon 
paid without notice to the person who had obtained the writ, but if the person 
m whose name the stock or shares were standing requested the Bank or company 
to allow a transfer or to pay dividends, the Bank or company was not by force 
of the distringas authorised to refuse to remit such transfer or payment without 
an order of the court, for more than ei^t days from the date of the request {Ex 
parts Am/got (1841), 1 Ph. 130, n.). Under the Court of Chancory Act, 1841 
(5 Viet. 0 . 6), s. 4, the court has power to restrain summarily the Bank or any 
public compuiy irom permitting the teansfer of the stock in which the benefi- 
cial interest is alleged. The appHcation may be by motion or petition, but is 
eenerally by motion. Where the stock stood in the name of a living and a 
deceased person, and the executor of the deceased person sought to restrain a 
transfer, ne was directed to intitule the notice of motion also in the matter di 


the trust of the deceased’s will {Be Pike, [1902] W. N. 42). The court usually 
grants an interim injunction over an early day, and directs the stockholders to 
be served {ibid.; Es,BJaksleg*s Trusts (1883), 23 Ch. D. 649). A person claim- 
ing under a bluest to next of kin ascertainable at a future date has not an 
interest entitling Ifim to an injunction under this section (Be Ashton, [1900] 
W. N. 109). Where the motion is ess parts the order is suojeot to (he usual 
undertaking as to damages. The sole undertaking of a married woman will be 
* accepted {& Prynns (1885), 53 L. T. 465). 

(oj Ex parte Amyot, supra; Wilkins *9, Sibley (1863), 4 Oiff. 442; Peat v. 


the fund, and unless he then mOtes wiihm a certain time (eight days, see 
B, S. €., Ord. 46, r. 10) iHsJt distringas is gone {Hodbs v. Wiwtt (1887), 
Ch. B. 36^^er Kekbwicb, J., at p. 2W). The notice in lieu of wtrvngas only 


prevents 

JOYOB. Jm 


F. as p. nw;. j.no novice in iieu ot mswvngas omy 

Uts lustration of a transfer ot ihe shares (Peat v. Clayton, suprai^p^ 
\, J,, at p. 664). A company isnot bound to we uotioe of znete 
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consist of an injunetion to i^^itrain the company, which i^ granted 
upon an undertaking as to damages (p). « 

The notice may be withdrawn (j), or the party isCuing it may 
request the company to transfer notwithstanding it (r), or may file 
and serve a notice amended as to the description of the stock to be 
affected (s). The giving of the notice is not an election to take the 
shares, so that a legatee can disclaim shares after he has given 
notice (t). 

Sect. 6. — Equitable Execution, 

Sub-Sect. 1. — Nature of Equitable Execution, 

208. Equitable execution, so called, is not, strictly speaking, a 
process of execution ; it is rather a mode of relief granted to a judg- 
ment creditor on the ground that either no remedy by execution at 
law is open to him, or is likely to be effective owing to the peculiar 
nature of the property of the judgment debtor which it is sought to 
make available to answer the judgment (a). The process is based 


interests in shares, and therefore simple notice to a company not to transfer 
without regard to an alleged equitable right may, in the absence of fraud, 
have no effect, so that it is always advisable to issue the prescribed notice 
under the above procedure ; see SociitS QSnirale de Paris y. Tramways Union 
Co, (1884), 14 Q, B. D. 424, 463. 0. A. 

ip) Re BlaMeiJs Trusts (1883), 23 Oh. D. 549 ; Re Prynne (1886), 63 L. T. 
465 . The company need not be a party to the action between the person mving 
the notice and the claimant in order that the injunction may be granted 11 the 
company is unnecessarily made a party the action will be dismissed as against 
it with costs {Edridge v. Edridge (1818), 3 Madd. 386 ; Perkins v. Bradley (1842), 

1 Hare, 219, 232). If an injunction is not applied for, the defendant in the 
action can apply for an order that the company do permit the transfer {Ross y. 
Shearer (1821), 6 Madd. 438 ; Madd. & G. 1). 

(^) The filed notice may at any time be withdrawn by the person by whom or 
on whose behalf it was g^yen, on a wiitten request siraed by him, or its opera- 
tion may be made to cease by an order to be obtained by motion on notice, or 
by petition, or by summons at chambers duly served by any other peroon claiming 
to oe interested in the stock sought to oe affected by the notice (R. S. 0., 
Ord. 46, r. 9). The Bank of England requires the signature to the request to 
bo attested by a practising solicitor. » 

(r) If whilst the notice filed continues in force the company on whom it is 
served receive from the person in whose name the stock specified in the notice is 
standing, or from some person acting on his behalf or representing him, a 
request to permit the stock to bo transferred or to pay the dividends thereon, 
the company shall not by force or in consequence of the service of the notice be 
authorised, without the order of the court or a judge, to refuse to permit the 
transfer to be made or to withhold the p^ment of the divijiends for more than 
right days after the date of the request (fi. S. 0.,'0rd._ 46, r.^ 10). This is the 
appropriate remedy of a person having only an equitablea interest in shares, 
and, therefore, not entitled to be recognised by the company {SocUU Odnirale de 
Paris V. Tramways Union Co,, supra, at p. 458, 0. A.). ^ 

(«) R. S. 0., Ord. 46, r. 11. If the person who files the notice desires to 
correct the description of the stock therein referred to he may file an amended 
notice and serve on the company a duplicate thereof, sealed with the seal of the 
Oentiil Office, and in that case the*seryice of Ahe notice is deemed to have 
been made on the day on whieh the amended duplicate is so served. 

W frofebav-TTay^e (1887), 36 Oh. 0.256 , , ^ ^ ^ 

Re Sbop^rdf Atkins v. Shephard (ISB9), ^ Oh, D. 131, 0. A. ; Thompson 
T- .WK. [1908] 1 K. B- 700, O.'A. ; Wills v. Luff (1888), 38 Oh. D? 197, 200; 
Leoasseur v. Mason and Barry, flSOl] 2 Q. B. 73, 77, 0. A. ; Holmes v. Milloge, 
[1898] 1 Q. B. 661, 0. A., jpei* LnrDnEY, L.J., at p, 664. The appointment of 
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uijon th* iHd practice of the Court of Chancery' to assist in enWin 
^®/^ovei7 of monejr of a court of ordinary juria^ 
q^ on by entertemin^ an application for the appointment of n 
receiver of such of the interests in properly of the judement debtor 
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209. Since the Judicature Acts such relief may be cranled bv 
ae b^rprMhcj 01 th, CoMt of Chaoeoty, aadfra?ono^„f/ 

receiver must, in relation to the anoointmfinf oV o'° ®PP®“* ® 

.?Ss XTt 

(1824). 2 £. f. terms (AVriyf/W« 0 „ 
those prior or ratstanmne estaL>« n^i^t 8®'^® ”hel by regarding 

. judgment creditor had the right to .“<^“*»’«ices which a 

Marlborough (Duke) (1838) % * rv a' remove (Meate v. 
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210. Pritaarily, therefore, before a receiver can be appointed to 
enforce a judgment, and whether of real estate or personal^property, 
there must be some legal impediment to tlie issue of execution in the 
ordinary course of law, whether by writ of fieri facias^ or eUgif^ or by 
means of garnishee proceedings or charging orders {e ) ; but, subject 
to this, the remedy is available in the case of a judgment or order 
for the payment of a sum of money (/), or, in lieu of sequestration 
or attachment, to enforce an order for payment of money into 
court (jf), and is not necessarily confined to the equitable estates or 
interests of the judgment debtor (A). In a proper case the court 
may appoint a receiver although the legal remedy against the legal 
property of the judgment debtor has not been exhausted (i), but as 
a general rule a receiver will not be appointed if a method of legal 
execution is available (/c), and an appointment cannot be made 
in respect of property T^ich previously to the Judicature Acts was 
not either at law or in equity liable to be taken in execution (Q. 

211. The appointment of a receiver is not the only method of 
equitable execution ; a charging order over a fund in court or in 


[1894] 1 Q. B. 801, 0. A. ; Edwards Co., Lid. v. Picardy [1909] 2 K. B. 903, 0. A 
mETOHER Moulton, L.J., dissenting) ; see also E. S. 0., Ord. 42, r. 3. 
For the appointment, duties, powers, and liabilities of receivers generally, see 
title Eeoeivers. As to receivers of partnership property, see p. 11, ante, and 
titles Partnership ; Eeceivers. As to receivers m aebenture-holders’ actions, 
B66 title Companies, Yol. Y., pp. 376 et seq. As to receivers of railway proi)erty, 
806 title Bailways and Canals. 


fe) See cases cited in notes (a) to pp. 113, 116, ante. 

If) Oliver v. Lowther (1880), 42 L. T. 47 (alimciiy). No money is payable 
under an order for foreclosure absolute {WiUs v. jStt/(1888), 38 Oh. D. 197). 

(^) Notwithstanding that sequestration is the appropriate remedy [Stanger 
Leathee v. Stanger Leathes, [1882] W. N. 71 ; He Whiteley, Whitdey v. Learcyd 

H , 56 L. T. 846; Re Coney, Coney y. Bennett (188^, 29 Ch. D. 993; 

mherton, Pemberton v. Royal Hospital for Incurables, [1907] W. N. 118); 
see p. 79, ante. 

(h) Under the jurisdiction given by s. 25 (8) of the Judicature Act, 1873 (36 & 
37 Viet, 0 . 66), to appoint a receiver in all cases where it appears “ just or 
convenient ” to do so, a receiver has been appointed of a legal mterest m land 
which could not conveniently he taken under a writ of degit (Re Pope (1886), 
17 Q. B. D. 743, C. A.) ; see also Orr v. Grierson (1890), 28 L. E. Ir. 20, C. A. 
(gales or head rents) ; Pease v. Fktcher (1875), 1 (3h. D. 273. 

(0 Hills y. Webber (1901), 17 T. L. B. 613, 0. A.., per Stirling, L.J., at p. 514. 
It appears to liave been hold' that the fact that there is other property of the 
judgment debtor which might be taken in legal execution is immaterial in 
legard to the granting of equitable execution by appointment of a receiver over 
property which cannot bo reached by legal execution {WilVs v. Cooper (1900), 
44 Sol. Jo. 698 ; but see Manchester and Liverpool District Banking Co, v. Parkinson 

a , 22 Q, B. D. 173, C. A.). Where judgment debtors wAre out of the juris- 
and it was impossible to prove the amounts of debts due to them in order 
to found garnishee procee^ngs, me oouit appointed a receiver by way of equit- 
able execttUon (Goldschmidt v. Oberrheinische Metallwerke, [1906] 1 K B. 373, 
A.); see also Judicature Act, 1873^(36 & 37 Viot o. 66), s. 25 (8) ; and 
P* ll8,jpoaf. 

^ W See Harris v. Beauchamp SrotKers, supra f Willis v. Coqpof (1900), 44 
Sol. Jo. 698 ; Mandiester and Uverpoci District Ba^ng Co. v, ParAinson, supm ; 

AtJcins v. Shephard (^89), 43 OIl D, 131, 0. A. ; . GoldschijM v. 
^^rheinie^ iMaUwerhs, supra ^ Holmes v. MUlage, [1893] 1 Q. B. 551, 0. A. ; 
Ed^rds A do., Wl. v. Pima, supra ; and UHls v. Webber, supra. * 

Bee eases oited in note (4 
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&xBCimoy. 


if^pdttoble 

IxMmtioii. 


CaMi where 
a receiver 
has been 
appointed 


the basdfl of a receiver, to which the debtor is entitled <m), and the 
grant of on injunction (n), are other forms of tiie remedy. 


Sub-Sbot. i.~Whtn a Beceivenhip Order may be made, 

212. Since a receiver may be appointed in any case where it 
shall appear to the court to be just or convenient to do so (o), it ia 
almost impossible to enumerate or classify the cases in which the 
court may exercise its discretion. 

The simplest and most usual cases of the appointment of 
a receiver are those where the judgment debtor has mortgaged hia 
land so as to pass the legal estate to the mortgagee. The equity of 
redemption which belongs to him cannot be taken under eu 
elegiHp),hxit can be reached by a receiver ( 9 ). 

Where there ia a clear and simple trust of land for the judgment 
debtor it can be taken under an elegit, and the appointment of a 
receiver is not appropriate, but it is appropriate where there are 
several incumbrances of an equitable interest (r). 

Where the judgment debtor has contracted to sell real or lease- 
hold property a receiver of his interest under the contract may be 
appointed, but this is subject to the risk that if the contract is 
rescinded the appointment may be ineffective (a). A receiver may 
be appointed of a judgment debtor’s reversionary interest in the 
process of sale of realty (b). 

A receiver of debts may be appointed in lieu of garnishee pro- 
ceedings in special circumstances (c), but not where a sum of money 
is in a bailee’s hands apd could be seized under a fieri fadas (d). 
8 uqh an appointment is the appropriate method of execution where 


(»») ^erelon v. Edward* (1888), 21 Q. B. D. 488, 0. A ; Ae Cardus, Armttrong 
T. [1888] W. N. 17 ; and see pp. 101 — 109, ante, as to charging orders 

(nj Thornton r. Finch (1864), 4 Gifl. 61# ; BuUtu v. BuUut (1910), 102 L. T. 
399 (lesttaining payment of legacy to party who failed to obey order for costs) ; 
and see title iNJUsenoK. 

( 0 ) Judicature Act, 1873 (36 & 37 Tiot. 0 . 66), s. 2# (8) ; but see p. 116, ante, 
as to the restrictive principle. 

(p) See p. 66, ante. 

(q) Burden v. Kennedy (1767), 3 Atk. 789 ; Bmith r. CowtU (1880), 6 Q. B. D. 

76, 0. A ; Balt v. Cooper (1880), 16 Oh. D. 644, 0. A. ; and see B[atton v. 
Haywood (1874), 9 Oh. App. 229 ; Anglo-HoMan Bank ▼. Baviei (1878), 9 Oh. D. 
276, 0. A : Baekhemeee. Bvidle (1878), 38 L. T. 487. * 

e Welle r. Kilmn (1874), L. B. 18 £q. 29A 
Bidout V. F^er, [1904J 2 Oh. 93, 0. A. 

In the case of a receiver of personalty, the appointment has the o ffec * of 
an injunction (Tyrrell v. Painton, [18951 1 0. B. 202, 0. A ; Be Jones dnd the 
Judgment* Act, 1864, [18961 W. N. 123 (copyholds)). 

(«) Ooldeehmidt v. OberrheiniteliM MeUmwerke, [1906] 1 E. B. 378, 0. A I# 
t^ case the defendants, a G^man company, had no property within the juris* 
wtmn available to any ordinary process of execution. Certain persons is 
England ^were indebted to the defendants, but the plaintiff bful no means oi 
ascertaining particulars of such debts, and therefore could not support ganLishee 
pioceediiifis. A receiver of the debts was appointed. A rtienver m a 
Bmee pension was appointed in MbUtny v. Cruiee (1892), 30 1,. R. Ir. 99L * 

(«f) Mom* V. Taylor (1892), 32 L. E. Ir. 14, 0. A- 
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a debt is payable to two persons jointly but the beneficial Interest 
la in the [ndgment debtor (e). • 

A receiver may^ be appointed (/) of a legacy or n share of 
residue under a will (g) or of an interest under a settlement of 
personalty (fc), even when reversionary (i)» but there is no jurisdic- 
tion to make a declaration of charge over the interest in personalty 
in respect whereof the receiver has been appointed (A;). The 
appointment, even with notice to the executors or trustees, does not 
make the judgment creditor a secured creditor under the Bank- 
ruptcy ^ts (0 nor, until an order for payment by them, under the 
Companies Act in case of winding up (m). The order does not 
interfere with the possession of the trustees or executors ; it simply 
puts the execution creditor into the place of the debtor to receive 
the money (n). If the judgment debtor under the terms of the 
aettlement has no right to receive anything, a receiver cannot be 
appointed (o). 

Where a debt is of a nature which cannot be attached under 
garnishee proceedings, a receiver may be appointed — for example, 
where it is payable by the Paymaster-General under an order (p). 

In addition to the oases mentioned in the foregoing paragraphs 
and in the notes thereto, a receiver has been appointed by way of 


(e) ffDmovan v. Ooggin (1892), 30 L. B. Ir. 579. See Macdonald r. Taequah 
Quid Mine* Oo. (1884), 13 Q. B. D. 636, 0. A. 

(/) Be Pott*, Exjmrte Taylor, [1893] 1 Q. B. 648, 0. A. 

&) MacnicMy. Parnell (1887), 35 W. B. 778 ; ReJd’Nulty, M'Kenmy, Harley 
1893), 31 L. B. Ir. 391 ; Be Angletey (Marguie), de Oalve {Countm) y. Gardner, 
,'1903J 2 Ch. 727. A share as next of kin under an inteetaoy con also be taken 
'Medume y. Ahem (1891), 28 L. B. Ir. 105). An injunction will be gpranted to 
stop the executors parting with the money till the receiyer can bo properly 
amiointed {Archer ly. Arwer, [1886] W. IT. 66). Where the estate is being 
administered by the court the execution creditor should obtain a stop order 
[Thoma* y. Oroet (1865), 2 Drew. & Sm. 423; Oallund, [1886] W. N. 96), 
as to which see p. 110, ante. 

(&) Oliver y. Lowther (1880), 42 L. T. 47 ; WM y. Slenton (1883), 11 Q. B. D. 
<18, 0. A. ; Ideod Bedding Oo., Ltd. r. Holland, [1907] 2 Ch»157. 

(i) Fvggley. Bland (1883), 11 Q. B. D. 711. 

(k) Flegg y. Prentit, [189232 Ch. 428; Be Peyreeave y. Hieholion (1894), 10 B. 
532. The effect is that of an mjunotion against the execution debtor {Be Anglesey 
(Jfo^uu), de Oalve {Oouniess) y. Gardner, euwa). But the appointment of a 
receiver may upon tM construction of the wiU effect a forfeiture of an interest 
under it {Blackman y. Fyth (1891), 60 L. J. (OH.) 666), 

(0 Be Potte, Ex parte Ta^or, eupra. , 

(m) Oroehaw y. Lyndhuret Ship Oo., [1897] 2 Ch. 154. 

(^ Be Peace and WaUtr (1883), 24 Cb. D. 405, C. A. ; Arden y. Arden (1885), 
39 Ch, D. 702. Where the estate is being adnunistered by the court the execu- 
tion creditor apply, apx»aiMildy, in the action tot an order for payment to the 
wooiver (Be Peace ana Waller, eupra). „ 

, (o) Whitaker y. Cbhen (1893), 69 L. T,461 ; £. y. Lincolnehire ^unty Oowrt 
•Jadye (1887), 20 a B. D. 167 ; Brown r. DimblOy, [1904] 1 K. B. 28, 0. A ; 
"nmingham Ewedetor Money Society y.’Lane, [1904] 1 K. B. 36, 0. A. Jirespeo- 
hye, m the of a married woman restrained from a nt ioipatmn, of when the 
™*haint was remoyed {Pelton Brother* y. Harrison, [1891] 2 Q. B. 422, C, A.) ; 

▼. Bobineon (1890), 26 a B. D. 467, 0. A.}. 

. (s) Weitheael y. Siley (1883), 26 Oh. D. 413 ; thbogb it may be poisible alw 
to teadhsudh » debt bye oharmg ordsir {Brerelonv. Edumrde (1888), 21 Q. B.I>. 
<88,0. A). 


Sun.A 

Eaufteble 

Exeontion. 



ExECOTiON. 


m 

5* eq^itabfe execution : — to enforce the payment of money order^ to 
EoMfiEible be paid to a trustee in bankruptcy (9); in the case of a joint 
Bzecutioxu tenancy (r) ; of the separate estate of a married woman which she 
was not restrained from anticipating (s) ; of money standing in 
another court to which the judgment debtor was entitled (t); of 
rents and moneys arising from land situate out of the jurisdic- 
tion (a) ; of the judgment debtor’s share^ of a^ testator’s residuary 
personal estate, even though unascertained in amount (b) ; of a 


(q) Be Qoudie, En parte Official Receiver ^ [1896] 2 Q. B. 481. 

(r) HilU V. Weller (1901), 17 T. L. E. 613, 0. A. 

(«) Bryant v. BuU (1879), 10 Ch. D. 163 ; Be Peace and Waller (1883). 24 
Ch. D. 405, 0. A.; Perks v. Mylrea, [1884] W. N. 64; Bill v. Cooper, [1893] 2 
Q. B. 86. 0. A. A receivor may also be appointed of the an'ears of income which 
a married woman is restrained from anticipating, provided th^ have accrued due 
before the date of the judgment (/food Barrs v. Herioi, ri8f^6J A. 0. 174 ; White- 
ley y. Edwards, [1896] 2 Q. B. 48, 0. A. ; Re LumUy, Ex parte Hood Barrs, [1896] 
2 Oh. 690, G. k\ but not where they have accrued due after the date of judg. 
ment {Hood Barrs v. Cathcart, [1894] 2 Q. B. 669, 0. A. ; Whitdey v. Edwards, 
supra; Bolitho <fe Cb., Ltd. v. Qidleu, [1906] A. C. 98). Where a^ plaintiff 
obtained leave to enter judgment under Ord. 14, and delayed entering judgment 
for three months when he knew that arrears had just become due and then 
entered judment and obtained an order for a receiver, it was held by the Court 
of Appeal that an order ought not to have been made under such circumstances 
{Colyer v. Isaacs (1897), 77 L. T. 198, 0. A.). 

On a judgment against a married woman suing in respect of her separate 
estate that she should pay to the defendants their taxed costs to bo x>a^alu6 out 
of her separate propoity and not otherwise, the court has jurisdiction, indepen- 
dently 01 6. 26 of the Judicature Act, 1873 (36 & 37 Yict. 0 . 66), to protect by 
injunction or receiver the fq^ds out of which the costs axe payable, before they 
have l^n taxed {Cummins v. PerUns, [1899] 1 Oh. 16, 0. A.). Where a judg- 
ment is recovered against a married, woman in the form of Scott v. lUorley 
(1887), 20 Q. B. D. 120, 0. A., a receiver cannot be appointed to receive the 
income of funds to which she is entitled without power of anticipation {Brown 
V. Dimhleby, [1904] 1 K. B. 28, 0. A., following Barnett v. Howard, [1900] 2 
Q. B. 784, 0. A.; see also Whitaker v. Cohen (1893), 69 L. T. 451, where the 
court refused to appoint a receiver of fomituie in whicdi a married woman had 
a life interest under a settlement). Nor can a judgment obtained against her 
in respect of a debt contracted before her marriage or second marriage ho 
enforced in this way against her separate property subject to restraint against 
anticipation, where the restriction is not contained in a settlement or agree- 
ment for a settlement of her own property made or entered into by herself 
{Birmingham Eoxdsjor Money Society v. Lane, [1904] 1 K. B. 36, 0. A.). But 
where the resti'aint is contained in such a sotUoment a receiver may be appointed 
(Jay V. BoUtism (1890), 25 Q, B. D. 467, 0. A.). The subsequent death of the 
husband, though it removes the restraint, does not allow of the appointment of 
a receiver of any^parate property die had during the coveiture, whq^ie the 
jud^ent was obtained during the coverture against her separate estate not 
subject to any restriction ag^nst anticipation {Pelton Brothers v. Harfison, 
[1891] 2 Q. B. 422, 0. A.), thou^ a receiver may be appointed of separate property 
winch the judgment debtor acquired through a second marriage {Jay v. Bdbinsoth 
supra ) ; sec also Hill v. Cooper, eu/pra, where it was held that tee property of a 
manied woman subject to the rostra^ who had been deserted by her husband 
aiid had obtained a protection order under tee Matrimonial Oauses Act, 1867 
A 21 Yiot. c. 86), could not be readied by the appointment of a xeoeiver, 
silloe tee restraint ^1 attached. 

it) Westhead v. Bitey (1883), 1). 413. 

(a) M^ytintile Investment and Qenered Thrust Coi v. River Plate Trust, JkxmiPiad 

2 Oh. 303, But the order will not be mede if the oo’tat ia 
of opmion that the ^pointment oi a teedver will be usdess (Hid;), 

(b) (Jt&rquis), de Gahs (Cbuntess) v. Garner, [1903] 2 
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bailor’s interest in goods bailed, sabject to any lien, of the bulee (c); 
of leasehold property sabject to a mortgage (<{) ; and of *the equity 
of redmnption under a bill of sale («). 

213. A receiver mil not be appointed by way of equitable 
execution of untaxed costs ([/); of future earnings of (rents, 
profits, and moneys receivable in respect of an interest in 
patents (It ) ; of a sum the payment of which to the debtor is wholly 
contingent and dependent on the will of another person (t); of the 
judgment debtor’s property generally (A); of money which the 
judgment debtor cannot alienate (1 ) ; of book debts which have been 
got in by the judgment debtor who has spent the proceeds (m) ; or 
where the judgment creditor has commenced an action to 
administer the debtor’s estate (n). 

A receiver will not be appointed over another receiver: the proper 
order in such a case would seem to be for the extension of the power 
of the receiver already appointed (o). 

214. A receiver may be appointed of the salary of a public 
Biirvant which is actually due(p), but not of salary which is not 
due, when such salary cannot be assigned (j). When a pension 
has been made inalienable either by statute or the voluntary 
act of the pensioner a receiver of it cannot be appointed (r), 


(c) Levasseur v. Mason and Barr^y [1891] 2 Q. B. 73, 0. A. But see B. S. 0., 
Ord. 57, r. 12 ; p. i)2, anU; and title Intebpleadbr. 

(rf) l^e Got^ V. Bowser (1856), 3 Sm. & 0. 1 ; Wdikfns, Ex parte Evans 
(1879), 13 Oh. D. 252, 0. A. ; Smith v. Cowdl (188^, 6 Q. B. D. 76, 0. A. 

(e) Re Dickinson y Ex •parte Charrington Co. (1888), 22 Q. B. D. 187, 
C. A., per Fry, L.J., at p. 192. The usual practice, however, is to seize the 
goods under a fi. fa, 

(/) Willis Y, (7o^er (1900), 44 Sol. Jo. 698; but as to receivers against the 
property of marriea women, see Cummins v. Per kins, [1899] 1 Oh. 16, U. A,, and 
note {s)y p. 120, ante, 

[(l) Holmes v. MillagSy [1893] 1 Q. B. 661, 0. A. (earnings of a journalist); 
Cadogan v. Lyric TheatrSy Lid.y [1894] 3 Oh, 338, 0. A. (takings of a theatre) ; 
Re Johnson, [1808] 2 I. E. 661 ; see also Hamilton v. Brogden (No. 2), [1891] 
W". N. ^ 

Ui) Edwards db Co, Y, Picard, [1909] 2 K. B. 903, 0. A. (J?letchbr Moulton, 
b. J., dissenting). ^ ^ ^ 

(i) R. Y, Lincolnshire County Court Judge (1887), 20 Q. B. D. 16 

(A) //amiVion V. [1891] W. N. 14. , , , . 

(i) As, for instance, a weekly sum payable to a wife under the order of a 
court of summary jurisdiction (Paquine v. Snory, [1909] 1 K. B. 688, 0. A.). 

(m) Harper v. Mcl'ntyre (1907), 61 Sol. Jo. 701. 

(n) Re Gave, Mainland Y, Cave, [1892] W. N. 142, 0. A. ; but see Waddell v. 

Waddelly [1892] 226; Re Shephardy Atkins v. Shephard (1889), 43 Oh. D. 131, 

p) V. (1824), I Hog, 109. 

P) JPfctenv.C^Kcn,[190O]2LE.612,O. A. * n ir- 

.q) Re Ihtgginsy Ex parle Huggins (1882), 21 Oh. D- 86, 0. A. ; BeMiramy 
[1891] 1 Q. B. 604. It has been held that the salary of a clerk of petty sessions 
^ Ireland> who is a public and judicial officer (AVCreery v. Bemti^y [1904] 
2 I. E, 69), and the salary of an assistant parliamentary counsel to the 
Treasury (Ciwpcr v. Reilly (1829), 2 Sim. 660). and the salary of a clerk of the 
pwe {Palmer . Y, Bate (1821), 2 Bred. & Bing. 673) cannot be assigned. Nor 
a ponidon granted nartiy for some continuing .duty or e^tneo be assigned 
" 1841), Wvl49, 162). ^ 

(1886X 18 4 B, p. 127, 0, A.; ; V. Price (1889). 22 
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but wHere the pension is not inalienable a receiver may ht 
appointed <«). 

Sub-Seot. 3 , — Appointment of a Meceiver, 

215- It is not necessary to institute a fresh action to obtain the 
benefit of equitable execution (t). An application for the appoint' 
ment of a receiver is made on motion or summons in the action in 
which the judgment or order was obtained (a). 

In the King’s Bench Division the application is made to the 
master in chambers (b), or where the original proceedings were in 
a district registry to the district registrar (c). In the Chancery 
Division it is the practice to apply by motion, ex parte or on notice, 
as the case may require (d). If the application is made by a 


Q. B. D. 429, 0. A. A receiver may be appointed in respect of a sum arising 
from commutation of an officer’s retired pay Ubid.). 

(a) Manning v. MuUina^ [1898] 2 I. B. 34/ G. A. 

h) See Be Watkins^ Ex parte Evana {1S19), 13 Ch. D. 252, 0. A.; Be Peace, 
and Waller (1883), 24 Gh. D. 405, G. A. 

(a) B. S. 0., Old. 50, r. 6 ; Smith v. Cowell (1880), 6 Q. B. D. 75, 0. A. ; Salt 
V. (fooper (1880), 16 Ch. D, 544, G. A. ; Holmea v. Millage, [1893] 1 Q. B. 561, 
0. A. For form of summons, see B. S. G., App. K, No. 26i, and Chitty’s 
Forms, pp. 222, 440. The appointment of a receiver cannot be obtained by 
executors of a deceased judgment creditor imder an order to carry on proceed- 
ings under B. S. 0., Ord. 42, r. 23 (Norftwm v. Norhurn, [1894] 1 Q. B. 448 ; and 
see De la Pole {Lady) v. Dick (1885), 29 Ch. D. 351, C. A. ; Be Creer^ Napper v. 
Fanahawe, [1895] 2 Oh. 217). A solicitor whose costs have been taxed at the 
instance of his client may apply summarily for a receivership order (Be Peace 
and Waller, aupra). An appointment of a receiver by way of equitable execu- 
tion may be made u|>on the pertifioate of a decreet of the Court of Session in 
Scotland registered in the nigh Court under the Judgments Extension Act, 
1868 (31 & 32 Viet. o. 54) (Thompaon v. Gill, [1903] 1 K. B. 760, C, A.). 

(5) B. 6. 0., Ord. 54, r. 12 (e). In practice the application to the master is 
usually made ex parte in the um instwee. The affidavit in support (see p. 123, 
poat) is laid before the praotioe master, who, if a sufficient case is made out, 
usuwy directs a summons to issue. The order is rarely, if ever, made without 
a summons. The master may at the same time that he directs the summons to 
issue grant an injunction restraining the judgment debtor from dealing with 
the property pending the return of the summons. Such an injunction, how- 
ever, will not be granted as a matter of course [Lloyde Bank, Ltd, v. Medway 
Upp^ Navigation Co,, [1905] 2 K. B. 359, 0, A.) ; the affidavit must show some 
special reason for it, such, for instance, as facts showing that the judgment 
debtor will probably make away with the property umess restramed. If 
granted, the injimction is incorporated in the summons, 

(c) B. 6. 0., Ord. 35, r. 6. 

Blackborough v. BavenhiU (1852), 16 Jur. 1085; Booth v, Coulton (1868), 
16 W. B. 683; Be ^ancke, Drake v. Francke (1888), 67 L. J. (oH.) 437 ; FuggU 
V. Bland (1883), 11 Q. B. D- 711 ; Evans v, Lloyd' [1889] W. N. 171. It to 
been doubted whether the application should not, as a rule, be made in chambers 
(Be Hartley, NuttaU v. Whittaker (1892), 66 L. T. 588). Unless in special cir- 
cumstances an order will not be made i^n an ex parte applioation, but in oases 
of emergency an order may be so made (see Be Potta, Ex parte Taylor. [1893] 

1 a B; 648, 662, 0. A. ; Bs H'e EstaU (^875), 1 Gh. D, 276 ; Taylor v. Eek^ 

(1876), 2 Gh. D. 302, A.; BS Fountain JIBSS), 37 Oh. D, 609, 0. A.; & 

(1889), 4B Cm. D. 13), 0, A.; Luoae v, Barrie 
(1887), 18 0. B. D., 126, 134, v. A. ; MinUr v. Kevd, Sussex and General Land 
Boday (1895), 72 L. T. 186, 0. A^ Bs Ctoudie, Ex parte Offidal Beeeiver, [1896] 

2 Q. B. 481). The usual i«actice is to apply ex parte on affidavit for a 
aummto Vtnd mjunction against^ &e dafenoant assigning or dealing ^th 

till the hearing of tid summons. An uiidemldag in dT 
) b8 givOA upon an ex parte coaer which indudeo an Interim tojia 
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party other than the plaintiff, notice thereof must be given lo the Sect. b. 
plaintiff (e). * Eaoltable 

216. Where no appearance has been entered in the action and 
judgmont has been obtained by default, the summons cannot be Scrricc. 
served by being filed in default, but should be personally served on 

the judgment debtor (/). Personal service, however, is not strictly 
insisted on if it is shown that the summons has coino to the know- 
ledge of the debtor. 

217. The application must be supported by an affidavit, which Affidavit in 
should state the amount due on the jud^ent, and that there is 

not sufficient property available by ordinary execution, and should 
describe the property and the nature of the debtor’s interest therein 
in respect of which the appointment of a receiver is asked, and 
that it is of value, and the sum that the receiver will probably 
obtain ^). It should also show the fitness of the person proposed 
as receiver (h). 

218. receiver may be appointed by an interlocutory order in The order, 
all cases in which it appears to the court to be just or convenient 

that such order should be made, and any such order may be made 
either unconditionally or upon such terms and conditions as the 
court shall think fit (t). 

Further, in every case in which an application is made for the 
appointment of a receiver by way of equitable execution, the court 
or a judge, in determining whether it is just or convenient that such 
appointment should be made, must have regard to the amount of • 
the debt claimed by the applicant, to the amefunt which ma^ probably 
be obtained by the receiver, and to the probable costs of his appoint- 
ment, and may, if they or he shall so think fit, direct any inquiries 
on those or other matters before making the appointment (^). 

If the amount of the judgment debt is so small as not to warrant 
the expense of an appointment, an order will not be made (1). 


An «x parte injunction restraining any dealing with the propvtv until the 
return of the eununons will not be granted in me absence* of proof of danger 
that the property will be made away with by the judgment debtor {Lloyd* 
Bunk, Ltd. v. Medway Upper Navigation Co., [1906] 2 SL B. 369, 0. A.). 

(«) E. 8. 0., Ord. 60, r. e. 

(/) Titling, Ltd. v. Blythe, [1899] 1 Q. B. 867, 0. A The summons could 
not formerly be served out of the jurisdiction {Weldon v. Gounod (1885), 16 
Q. B. D. 622) ; but since B. 8. 0., Ord. 11, r. 8a, it can ; see title Fraoticr and 
I’BOCEDXmB. • 

8oo Smith v. Corfer, Ex parte SiniiA (1888), 62 J. P. 61{; I. v. K., [1884] 


A’ 


(A) For forms of affidavit^ see Otutty’s Formsp pp. 437 — 439. 

W, Judicature Act. 1873 (36 & 87 Viet. c. 66), s. 25 (8). The power to 
^■Ppoiiit is entirely discretionary. For form of order of appointment, see 
8. 0.; App. K, No. 2ej. • 

a. 9, XJ., Ord. 50, r. 15a. In flie constnjetion of the B. S, C., unless 
there is anytUng in the subject or context repugnant thereto, the word 
receiver’* includes consigtiee or manager appointed by order ef the court 
8. 0., Ord. 71, r. 1). 

/vv * N. As a general rule a receiver wjU nert be 

-“^“naent debt is under but the matter is entirely 
- “Tidip pr masten , ^)^etimes an order is mam 
remtbr having no etots the receivership^ 




m 

Biittttable 

Szeoatt^ 


The receiver. 


Aoootinte. 


As regards 
Interest 
In land. 


Execution. 


2t9. An appeal lies to the judge in chambers Irom the decision 
pi the mclster. From the decision of the judge an appeal lies to 
the Court of Appeal (m). 

220. A county court judge has jurisdiction to appoint a receiver 
by way of equitable execution (n). 

221. The court has an entire discretion as to the person to be 
appointed receiver and the terms of his appointment. It is 
common practice where the judgment is for under £50 to appoint 
the judgment creditor^ who then acts without remuneration and 
without giving security (o). If a stranger is appointed he must 
give security, except where the judgment is for less than £50, in 
which case the judgment creditor must undertake to be answerable 
for the money received by the receiver (p). The solicitor of the 
judgment creditor will not be appointed ( 9 ). 

222. The usual order directs the receiver to pass his accounts 
and pay such sums as are certified by the master as proper to 
be paid (r), and to pay the balance to the judgment creditor for his 
debt (s). The costs of the receiver’s appointment are usually 
payable out of his receipts (a). 

Sub-Sbot. 4. — Effect of a Reedverehip Order (6). 

223. Upon the order being made appointing a receiver of an 


(m) Judicature (Procedure) Act, 1894 (67 & 68 Viet c. 16), s. 1. No leave 
to appeal is necessary (f a. 1 (4) (b) (ii) ). 

(f^‘ R, V. Lincolnshire County Court Judge (1887), 20 Q. B. D. 167 ; R. ?. 
Sclfe, [1908] 2 K. B. 121 ; see title CoUNTT OoxniTB, Vol. VIIIm pp. 433, 605. 

( 0 ) Hewett Y. Murray (1886), 64 L. J. (OH.) 672; Fuggle v. Bland (1883), 11 
Q. B. D. 711 ; Macnicoll v. Parnell (1888), 36 W. B. 773. 

(p) Remit v. Murray, supra. When a stranger is appointed, he will not be 
oblip^ed to give security when the appointment is made in respect of land and 
he is not intended to receive the rents and profits. But in such case both the 
judgment creditor and the receiver must undertake not to act without the leave 
of tho court Uhid,). . In the case of debts between £60 and £100 in amount the 
usual order limits costs of the appointment, and the receiver's poundage, 
costs of giving security, and all other costs are limited to 10 per cent, of the 
amount of the judgment. In the case of debts under £60 the plaintiff is made 
by the order responsible for the receiver’s acts, and security is not required 
unless the amount received is greater than the judgment debt and the costs ol 
the order in such a ca^ ore limited to £4. As to tho regulations in force in 
the lSing*B Bench Division, see Yearly Practice of the Supreme Court, 1911, 
pp. 693, 696. In ^other respects the law governing the appointment, security, 
remuneration, duties, powers, and respousibilitios of a receiver appointed by 
waj of equitable^ execution are the same as in the case of an ordinaiy 
recover, for which see title Bboeivees. 

Rs Lloyd, Allen v. Llf/yd (1879), 12 Oh. D. 447, 0. A. * 

The receives remuneration is decided under this ; see title BeoebivbAS. 
The execution creditor’s solioitov has no authority to receive the money 
Ooope di Co., Ltd. V. Kidd (1894), 10 B. 628). 

^ (a) ^e form of order whidi directs the judgment debtor to pay the costs on 
a. ikfidency appears questionable. The) are costs of enforciiig me meditor's 
seotmiy. Budi costs are not,’*Ao6ording to the practice pi the Ohanceiy 
^ Division, made payable as a dAt by a mortgagor. 

( 6 ) Ac, to, the effect of an act pf ]bahkruptoy committed by tl^e judgipont 
debtor «|w.«n.order for the appc^tihent of a veceivmr hj wav >f editable 
execution; se^ title Baitoiuwov toBOLVBiror, Vol. pp. 271 
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intorest in land, it should be registered (c), and when this is 
effected, and not until then, it operates as a delivery in execution table 
so as to entitle the judgment creditor to a charge over the landed). Es^tloa 
He thereupon becomes entitled, on issuing an originating summons, 
to an order for sale of the debtor’s interest (c). 

224. The appointment of a receiver of personal estate does not As i^rds 
create a charge on the propertv (/), nor does notice of the appoint- perBon&itj. 
ment confer any priority Q ) ; but the order prevents the judgment 
debtor from receiving the property or from dealing with it to the 
prejudice of the judgment creditor (A), and, having appointed a 
receiver, .the court will grant whatever injunction is necessary to 
prevent the debtor’s property being received by a subsequent 
assignee to the prejudice of the judgment creditor (t). 

The receiver’s title to receive money issuing out of personal 
estate is not complete until he has given the security, if any, 
ordered by the court (k). 

The title of the judgment creditor to money or goods in the 
hands of the receiver accrues from the date of the order appointing 
the receiver (i). 

The appointment of a receiver of personal estate by way of 
equitable execution gives no power to sell the personalty in order to 
satisfy the judgment debt (?n). 


(c) Land Charges Act, 1900 (63 & 64 Viet. c. 26), a. 2 ; see p. 70, ante, 

(d) Hatton v. Haywood (1874) , 9 Oh. App, 229 ; Backhouse v, Siddle (187 8), 38 L. T. 
487. Notwithstanding tnat his security is not completed (Be Watkins^ Ex parte • 

(1879), 13 Oh. D. 252, C. A.). The decision in H'homton v. Finch (18(^), 4 Giff . 
515, was that an injunction would be granted on the application of a judgment 
creditor against mortgagees of the judgment debtor who were about to sell, 
mying the surplus proceeds to him. The cose is the subject of comment by 
Jjord Selbokne in Hatton v. Haywood, supra ; and see Re Harrison and BoitomUy, 
[1899] 1 Ch. 465. As to the effect of a judgment upon the lands of the 
judcinont debtor, see title Judgments and Obders.^ 

(^ The right to a sale and the procedure to obtain it are the same as in the 
case of an elegit (sec p. 70, ante). The interest under an equitable execution is 
only an equitable interest, so that the execution creditor is usually well advised 
to frame his summons by making prior incumbrancers pax-ties and asking for 
redemption as well as a sale. Judgment creditors who have not issued execu- 
tion are not necessary parties (Cork (Earl) v. Bussell (1871), 20 W. Bk 164). The 
whole legal and equitable estate in the laud can then in aproper case be ordered 
to be sold ; see Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. 
0. 41), s. 25. As to parties, see Mildred v. Austin (1869), L. B. 8 Eq. 220. 

(/) Be Dickinson, Ex parte Charrington A Co, (1888), 22 Q. B. D. 187, 0. A- ; 
Re Potts, Ex parte Taylor, [1893] 1 Q, B. 648, 0. A. ; Elegg v. Prentie, [1892] 
2 Oh. 428. 

(g) Arden v. Arden (1885), 29 Ch. D. 702, 709. • 

Be Anglesey (Marquis), de QaJlve (Countess) v. Gardner, [1903] 2 Ch. 727 ; 


y (At 

Tyrrell v. Painton, [1896] 1 'Q. B. 202, 206, 0. A. ; Levasseur Y-'^Mason and Barry, 
[1891]_2 Q. B. 73. 80, 0. A. 

(i) Ideal Bedding Co., Ltd, v. Holhiid, [1907] 2 Oh. 157. 

(k) Edwards v. Edwards (1876). 2 Oh. D. 291, 0. A.; Ridosd v. Fowler, 
[1904] 2 Oh. 93, 0. A. But the title of the receiver relates back to the 
date When order for his appointment was made ^tvoMeur v. Mason 
and Barry, supra). As to the receiver’s title, see also Be Stanhope Silkstone 
(1879), 11 Oh. D. 160, 0. A.; Croshaw y, Lyndhurst Ship Co., 


tjwjacifc, 154. 

0 ) y. Mamin «nd Barrff, tupra, - 
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ai^4>. appointmoQt of a receiver, whether o{ real or personal 

proper^;, is always expressed in the order to be without prejudice 
Bnenttoa. to the rights of prior incumbrancers to remain in possession or to 
take possession of the affected property («). The appointment of a 
receiver has not the effect of putting the property received in cus- 
todia legit (o), so that, apart from this provision in the order, a prior 
incumbrancer would have no right to what the receiver obtains (p). 

The order if made in respect of personal estate does not make 
the judgment creditor a secured creditor within the meaning of the 
Bankruptcy Act, 1888(9), hut a judgment creditor who has obtained 
equitable execution against realty is a secured creditor (r). - 


Part VI. — Discovery in aid of Execution. 


Examination 
as to means: 
(1) When 
3iidgment for 
leooYeiyor 
payment of 
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226 . When a judgment or order is for the recovery or payment 
of money, the judgment debtor (or any officer of a corporation 
which is the judgment debtor) may, by order of the court or a judge, 
be orally examined as to means to satisfy the judgment (s). Under 
this rule is included a married woman, although the judgment 
against her is limited to her separate estate (a), and a garnishee 
under a garnishee order absolute (ft). The permission to examine 
officers of a corporation applies primd facie to the secretary (c), but, 
if the court think fit, extends to all other officers and to persons 
who have been officers of the corporation (d). No other person can 
be so examined (e). 


(n) But if not in possession they must obtain the leave of the court to inter- 
fere vria the receiver by taking possession {Ames v. Birkenhead Docks {Trustees) 
(1855), 20 :^v. 332 ; Ssorje v. Choat (1884), 25 Oh. D. 723, 0. A.). The question 
of the validity of the incumbrance can be gone into on the application, and if it is 
upheld the receiver may be ordered to pay what he has received to the incum- 
bianoer and be discharged {WalmsUy v. Mundg (1884), 13 Q. B. D. 807, 0. A.). 
As to the priority of a charging order on a fund in court over a receiver, sm 
Fahi^ V. Tobtn, [1901] 1 I, B. 611, 0. A. e«>iver, see 

(^ See Be Sutton, ^ton v. Bees (1863), 32 L. J. (CH.) 437, per Kikdkhslby, 
Y.-Oep at p* 438. 

(p) Be Hoars, Hoare v. Oum, [1892] 3 Ch. 94. A receiver is, however, a 

capacity for those entitled {Seagnm 
• ^ ruck (1881), 18 Ch.B. 296). ' 



1886), 29 Ch. B. ro2; Bidout y. i'(;a>ter,'[1904] 2 Ch. 93, 0. A.; see title 
BximBTTFTOT Aim BisoiiVbnot, Vol. n., p. 224, as to secured creditors. * 

M Be Wttthns, Exports Evans (1879), 13 (3i. D. 252, 0. A, 

W R S, 0„ Ord. 42, r. 32. 

J _‘/ } V. Great ITesfern Bart. Co., [1892] 2 Q. B. 626. 0. A 

Cotwn A Co. V. Carim (1886), AT. 431 ; but not where the order is 
. gsmushee disputes liability {Jeffrit v. Tomlinton (I88ffi, 3 

Jl. Xia i*a 193}% • * 

Trovers Fating Oo. y. Sh^ [1883] W. 127, 0, A. 

(e) W« V. Eden (1887), 18 Q, R D. 088, C, A,t Hood Bane d. mt**. 
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• 

The* ordeT \rill be made upon application by summons *before a 
master in chambers (/) and must usually be served personally {g). 
It is enforceable by attachment (ft). Unless the debtor is examined 
at his own house he is entitled to conduct money (i), but not to a 
witness’s expenses (ft). 

The examination talces place before a master ( 1 ), and a 
cross-examination of the severest kind is allowed so long as it is 
directed to the questions of what, if any, debts are due to thedel^r, 
or what, if any, other property or means of satisfying the judgment 
or order he may have (m). The master has, however, a discretion 
as to the questions to be answered, and will not, for example, allow 
an examination for the purpose of extracting evidence for another 
case (n). 

227. If any difficulty should arise in or about the execution or 
enforcement of any judgment or order other than for the recovery 
or payment of money, any party interested may apply to the court 
or a judge who is empowered to make such order thereon for the 
attendance and examination of any party, or as may be juat(o). 

228. The costs of any application for the examination of a debtor 
or person against whom property has been recovered, and of any 
proceedings arising from or incidental thereto, are in the discretion 


Ek parte Blyth, [1896] 2 Q. B. 338, 0. A., notwithstanding the wording of 
B. 3. 0., Ord. 42, r. 32. 

(/} An a£Bdavit of service of the summons wilf be reqmred if the debtor do 
not appear at the hearing, in person or by solicitor. If he has entered no 
appearance in the action the summons will be served by service on the file under 
It. 3. 0., Ord, 67, r. 4, and an ofiice copy of the summons will take the place of 
the affidavit. 

(j) Matonv. Muggeridge {\6o6), 18 0. B. 642 ; but where it can be iwoved 
that the debtor knows of the order and is evading service, it may be enforced 
by attachment [Kisiler v. TeUmar, [1905] 1 K. B. 39, 0. A.). Not, however, 
merely on proof of knowledge of the order {Re Tuck, Mureh v. Loosemore, [1906] 
1 Ch. 692, 0. A.) , 

(A) The order must be indorsed under B. S. 0., Ora. 41, r. 5; see title 
Contempt of Ocokt, Attachment and Committaii, Vol. VII., p. 34. 

(t) Protector Sndowment Co. v. WhiRam (1877), 36 L. T. 467. The payment 
of conduct money is iiecessa^ to found an application for attachment for non- 
attendanoe under an order {In the Goode of «ar»ewjfl907), 23 T. L. B. 433). 

(4) RjmMX V. Grundy, [1896] 1 Q. B. 16, 0. A. The amount of conduct money 
payable is for the examiner (uuf.). , , . . 

[1) In the King’s Bench Division. Such examinations a» rarely held m the 
Chancery Division, but usually take place before, one of tfte official examiners 
of the court (BamOton v. Broaden, [1891] W. N. 14). For the pnwtice m the 
Probate, Divorce, and Admiralty Division, see Towrund v. Townend (1906), 93 
L- T. 680, 0. A. ; Jn the Eetate of Barvey {Beeter), [W07]Vt^ N. 74. 

(«») Ooeta Biea Bepuhtie v. Strouelerv (1880), 16 v. 

(1893), 68 L. Tf 423, 426, 0. A. *But it is powible that ^m grounds of 
personal interest in a director of ‘a company his eMminataon not 1» 
order^ (see Maneheeler Val de Travere Paving Co, v. Stagy, [1882] W. N. 127, 
O.A.). ^ 

(«) WaSdne v. Boee, eupra. ..... . * iv. 

(0) B. S. 0., Ord. 42, r. 83, But this has no ATOhoation to ad order of the 
Probate, Divorce and Admiralty Division under the Matrimonial Causes Act 
1867 (20 A 21 Viet. o. 86) {Byde v. Byde (1888), 18 F. D. 166, 0. A.). 
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in aid of 
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Part VII.— Execution in Inferior Courts. 

LikUlli^ of 229. The liabilities and duties of the^ officers of inferior courts 
officers. in the enforcement of writs or warrants in the nature of writs are 
the same at common law as those of the sheriff (^ ). Actions for 
negligence or trespass will accordingly He against them for acts and 
omissions in the execution of their office. The liability of sheriffs 
and their officers and of bailiffs of inferior courts for extortion or 
misconduct is regulated by statute (»•). 

PalaUne 230. The powers of the Palatine Courts of Lancaster and 

Courts. Lurham to enforce within their respective jurisdictions their judg- 
ments and orders is co-extensive with the powera vested in the 
Supreme Court. The rules and orders of the Supreme Court have 
been adopted in both Palatinates, so that the practice is also 
identical (s). 

County 231. Execution in county courts is controlled and regulated by 

Courts, statute and rules (f). County courts have neither jurisdiction 

to enforce execution against land itself (u), nor against share, 
holders of a corporation oir a judgment or order against the 
corporation, nor have they power to make charging orders^ or to 
issue writs or warrants the nature of writs of sequestration to 
compel obedience to their orders. The judgment or order must be 
removed into the High Court to .obtain its enforcement by any of 
these methods (x). 

Uajor’a 232. Execution in the Mayor’s Court, London, is regulated by 

statute and by rules having statutory authority (y). 

Court of 233. The enforcement of judgments and orders of the Liverpool 

?Mnee. Court of Passage, is regulated by rules which have been adopted 

{p) B. S. 0., Old. 42, r. 34. It is the practice of the Eing’e Bendi Division 
to reg^ sudi examinations as a luxury to be for by the plaintiff, and 
there is no appeal foom the master beyond the judge without the fudge’s leave 
(Adlinpfon v. Gonyngham, [1898] 2 Q. B. 492, 0. A,). 

to) JeOu y., Baytoard, [1905] 2 K. B. 460 ; see pp, 21, 39, 63, emit. The duties 
and liabilities of buliffs of county coui^ are statutory; see tilde CoUBTr 

Cquktb, VoU Yin., pp. 426 rt ttq. , 

(r) Sheriffs Act, *1887 (60 & 61 Yict. o. 65) ; Inferior (Courts Act, 1844 
(7 A 8 Yict c. 19) ; see title Sbbbiffs anp Bamim. 

(s) As to these courts, see title Cousts, YoL IX., pp. 120 sf sw. 

(t) See title OoUHTT OOUBTS, YoL YlH., pp. 660 et tea. 

(«) Notwithstanding that the eoqn^ coun has jurisdibtion to appoint a 
neeiver of rents and profits of a judment debtor’s equitable estate in IB. 
▼klfl«AC1908l2K.B.I21). \ , 

{^) As to the power of removing judgmmts and orders from inferior courts 
for execution, and as to the power .(ff furorcing the judgments of and 

IriA.'QQnc^, eee titles Oomtxior or Laws, Ycm YJt., p. 291 ; Juncoimnw aim 
OBINfeUA,.J ■ ■ ». 

(y) llpLTOB’S OOVBT, LOHIIW. ' 
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trom the Btilea of the Supreme Court (a). It has no jurisdiction in 
equity! but can grant an injunction or a receiver and enforce 
obedience by attachment. There is jurisdiction to enforce judg- 
ments or orders hjfien facias or attachment, but no jurisdiction to 
enforce execution against land or to issue a capias ad satisfaciendum 
or any process analogous to a writ of sequestration, nor is there 
power to make charging orders against shares in companies, or to 
issue a notice in lieu of distringas, or to make a stop order, or to 
enforce judgments against a corporation by writ of sequestration 
either against the corporation or its members. There is no juris- 
diction to issue execution against the share of a partner in Us 
partnership firm (b). In all cases where it is sought to enforce a 
judgment or order against property by process unknown to this 
court the judgment or order should be removed into the High 
Court, or, if for recovery of not more than £20 (exclusive of 
torts), the judgment or order maybe enforced by the county court 
within the jurisdiction of which the judgment debtor possesses 
goods (c). Debts of the judgraont debtor may be attached by ordinary 
garnishee proceedings. The court can order discovery in aid of 
execution. Interpleader procedure is adopted. The officer to whom 
the execution of writs is committed is called the Serjeant at Mace (d). 

The Salford Hundred Court (e) has no equitable jurisdiction. 
The Rules of the Supreme Court have been adopted (/), but the 
limitations to the jurisdiction are precisely similar to those in the 
Liverpool Court of Passage. Warrants are committed to the bailiff 
of the court. 

The same is the case with the Tolzey Court of Bristol (g), in which 
warrants are committed to the Serjeant at Mace. 

234. The practice in enforcing judgments in the numerous 
inferior courts is normally by execution against goods only, by 
warrants in the nature of fieri facias directed to the bailiff or other 
officer charged with their execution. In some of the courts the 
procedure under the Common Law Procedure Acts, 1852 (/i), 
1864 (i), and 1860 (k), has been adopted (Q. 


(а) Under the Judicature Act, 1884 (47 & 48 Viet. o. 64), and the Liveraool 
Court of Passage Act, 1893 (66 & 67 Viet. o. 37); see title ConuTS, Vol. ES., 
PP. 173 €$ Mffe 

(б) Partnership Act, 1890 (63 & 64 Viet. o. 39), s. 23. 

(s) For the removal of judgments to coun^ cotirts luder the Borough and 
Local Courts of Record Act, 1872 (35 & 86 Viet. c. 86), s. 6, see title County 
C ouaTB, VoL VIII., p. 667. , r. .. 

(<Q See title Coobts, Vol. IX., pp. 173 etsej./ Peel, Jurisdiction and Practice 
of the Court of Passage of the City of Liverpool (1909). 

(s) See title Couets, Vol. IX., pp. 197 etteg. . j * j 

(/) By order signed by Manisty, J., and the jud« of the court, dated 
28th October, 1878; see Tumsr v. E^Utnd (1879), 4 0. P. D. 432. _ 

ig) See title Ooubts, Vol. IX., pp. 147 d rules made m 

pursuance of the Judicature Acts inilorce on 20th June, 1878, well ae any 
orders and rules which might thereafter be made are apnli^ to theTol^ 
Court so far as they may be applioahle thereto (order dated 20th Juuo, 18 j 8, 
Statutory Boles and Orders Bevis^, VoL VL, Inferior Courts, p. 14). 

(h) 16 18 Viot. 0 . 76. ’ 

W 17 A 18 Tiot. 0 . 126. 

‘(a) 28 A 24 Viet, a 126. . * 

I W As, for instance, the ^^teter Court of. Pontioe and Portmote ; m 
Statutory' Bules and Orders Bevised, Vol. VI., Inferior Oonrts, p. 20. For 
sihtioeotmt 'of eaeb oor^ to wbicdi ralerence is made, see title Courts, Vol. IX> 


Pikr Vn. 
EX698tkm 

Cofiftft 


Salford 

Hundred 

Court. 


Bristd 

Tolzey Courts 
Process. 



i no . ) 


EXECUTION CREDITOR. 

See BAHsavpTOT and Insodtbnot; Ezboution. 


EXECUTION OF DOCUMENTS. 

See Dbbds and Oihnb iNsxBUMBNxa ; Evidbnob ; Wills. 


EXECUTION OF POWER. 

See PowBBS. 


EXECUTIVE. 


See OoNsxiiDiioNAii Law. 



( lai ) 


EXECUTORS AND ADMINISTRATORS, 


Paht I. THE OFFICE OF EXECUTOR OR ADMINISTRATOR - 
Sect. 1. Intjiopuotion 

Sect. 2. The Appointment op Exeoutob * . • » . 

Sub-sect. 1. By Nomination 
Sub-sect. 2. By Implication 

Sect. 3. Executor for Particuear or Limited Purposes 
Sect. 4. Who may be appointed Executor - - - - 


PAGE 

136 

130 

136 

136 

137 

138 

139 


Sect. 5. Devolution of the Representative Office - - 140 

Sub-sect. 1. Upon Death 140 

Sub-sect. 2. By Assignment - - - - • - 141 

Sect. 6. Acceptance and Refusal of tub Office ... 142 
Sub-sect. 1. Acceptance 142 

Sub-sect. 2. Refusal - 143 


Sect. 7. What may be done by an Executor before Probate 1 14 
Sect. 8. What may be done by an Administrator before 


Grant - - 146 

Sub -sect. 1. The Source of an Administrator's Title • - 146 
Sub-soct. 2. The Doctrine of Relation Back - - .146 


Sect. 9. The Executor de son tort ----- 147 

Sub-sect. 1. What Acta make a Man Executor de eon tort - 147 

Sub-sect. 2. The Eilect of the Acts of an Executor de son 

tort upon the Property of the Deceased - 149 

' Sub-sect. 3. The Liaoilities and Rights of an Executor de 

son tort - - - - - - 149 


Part II. PROBATE AND LETTERS OF ADMINISTRATION - 161 


Sect- l- The Jurisdiction and Practice - - - - 

Sub-sect. 1. The Jurisdiction 

Sub-sect. 2. The Business of the Court - - - - 

Sub-sect. 3. Caveats - - - - 

Sub-sect. 4. Citations - - - - 

Sub-sect. 6. Summonses 

Sub-sect. 6. Motions -------- 

Sub-sect. 7. Appeals- 

Sect. 2. Of what Probate m^y be Grant-ed - . - - 

Sub-seot. 1. Dooumenta of a Testamentary Character com- 
plying \nth the Statutory Requirements 
Sub-sect. 2. Pri^eged and Nuncupative WmB - " . “ 

Sub-sect. a. Wills of British Subjects out of the United 
IGiigdom - 

Sub-sect. 4. Wills of Foreigners - - - - - 

Sub-sect 6. Wills dii^posing of Property situated Abroad - 


161 

151 

153 

154 

155 

156 

157 

157 

158 


158 

161 

162 

163 

164 



183 : T.> ' Executo'Rs anp iAPMU^^iitAims. 

• PAob 

Pab^ II. .PEOBATB AND LETTEES OE ADMINISTEATION— 
continued* 

Sbot. 3. Probate in Common Form- - - • - • 165 

Sub-Beot, 1. How and by whom obtained - - - - 165 

Sub-sect. 2. Limited Probates ------ 170 

Sub-sect. 3. Second and Ceasate Crants - - - -171 

Sub-sect. 4. Eescaling Irish, Scotch, and Colonial Grants - 172 

Sect. 4. Probate in Solemn Form ------ 174 

Sub-sect. 1. Who may obtain Probate in Solemn Form - 174 
Sub-sect. 2. Method of obtaining - - - - - 175 

Sub-sect. 3. Grounds upon whiw Pi'obate of a Will may be 

opposed ------- 177 

(i.) Want of due Execution - - - - - 177 

(li.) Want of Competent Understanding - - - 178 

(lii.l Want of Knowledge and Approval - - - 178 

(iv.) Undue Influence- ------ 179 

(v.) Fraud - -- -- -- -179 

(vi.j Instrument not intended to operate as a Will - 180 
(vii.) Eevocatioii- ------- iso 

Sub-sect. 4. Coats of Probato Action ----- I80 
Sect. 5. General Grants of Administration - - - 182 

Sub-sect. 1. In General ------- 182 

Sub-sect. 2. The Widower ------ 183 

Sub-sect. 3. The Widow and Next of Kin - - - - 184 

Sub-sect. 4. The Next of Kin Inter se - - - - 184 

Sub-sect. 6. The Heir-at-Law ------ IS6 

Sub-sect. 6. The Crown - - - - - - -186 

Sub-sect. 7. The Public Trustee - - - - - 168 

Sub-sect. 8. Creditors ------ 188 

Sub-sect. 9. Under the Discretionary Power of the Court - 189 
Sub-sect. ] 0. Estates exempt from Administration - - 190 

''' ' Sub-sect. 11. Method of obtaining Administration - - 193 

Sect. 6 . Sfeoial and IaIMIted Grants of Administration - 194 

Sub-sect. 1. Administration crem teatamenfo annexo - - 194 

Sub-sect. 2. Administration de bonis non - - - - 195 

Sub-sect. 3. Administration durante minute adate - - 197 

Sub-sect. 4. Administration durante odsenftd - - 198 

Sub-se^t. 6. Administration durante dementid - - - 199 

Sub-sect. 6. Administration ^denie liie ^ - - - 201 

Sub-sect. 7. Miscellaneous Limited Grants - - - - 203 

Sect. 7. The Administrator’s Bond - - • - . 2O6 

Sub-sect. 1. Nature of the Bond - - - - - 206 

Sub-sect. 2. Sureties 208 

Sub-sect. 3. Eemedies upon the Bond - - - -209 

Sect. 8 . The Effect of a Grant . 210 

Seot. 9. EeVooation of Grants of Probate and Letters of 

Administration - - - . . .213 

Sub-sect 1 When and how a Grant may bo revoked - - 213 

Sub-sect 2. Effect of Bevqpation - - - . * 215 

c< 

Pl*ax nx THE INTBEEST OP THE EBPBBSBNTATIVB IN THE 

DECEASED’P PEOPEBTT - - - - , - . 217 

Skit. 1. Fxkbokxi. Ebtatb joid C^itxu Ekat. .... 217 

• Sub-eeot. 1. In Geiilrail, - - - - ' . . i. i}17 

. Sub-sect. 2. Chattel* , ■ ,.r - . - - . . 218 

' oUb'^^t.S. Widow's Bn^iiemalM • « • • . 419 



EkBGU'J'OBS AND ADMINISTUATOBS. 


188 


• PAGA 

Part HI. THE INTEREST OP THE REPRESENTATTVE IN THE 
DECEASBjli’S property— coniiWi. 


Srot. 1. Personal Estate and OHAriELS R£AL---CQn^*nu«i. 

Sub-sect. 4. Fixtures ------- 220 

Sub-sect. 5. Partnership Pi'operty - - . - - 221 

Sub-sect. 6. Property tne Suoject of a Qonoral Power of 

Appointment ------ 222 

Sub-sect. 7. Dtmatioiit^s Mortis Causa - - - - 223 

Sub-soct. 8. Choses in Action accruing in the Lifetime of 

the Deceased ------ 224 

Sub-sect. 9. Choses in Action accruing subsequent to the 

Death ------- 229 

Sub-sect. 10. Chattels Real - - - - - ■ - 230 

Sub-soct. 11. Estates par aufre vie ----- 231 

Sub-sect. 12. Property of a Married Woman • - - 231 

Sub-sect. 13. Trust and Mortgage Estates - - - - 233 

Sub-sect. 14. Where Joint Representatives - • - 235 

Sect. 2. Real Estate - -- -- -- - 236 

Sub-sect. 1. In the Case of a Person dying before the 1st 

January, 1898 ------ 236 

Sub-sect. 2. In the Case of a Person dying on or since the 1st 

January, 1898 ------ 238 

Sub-sect. 3. In Real Estate contracted to be sold or pur- 
chased ------- 239 


Part IV. DUTIES OF THE REPRESENTATIVE - ... 240 

Sect, 1. First Duties - -- -- -- -240 

Sub-sect. 1. The Funeml ------- 240 ^ 

Sub-sect. 2. Making an Inventory • ----- 241 

Sub-sect. 3. Getting-iu and Investment of the Property - 242 
Sub-soct. 4. Notices for Claims ------ 243 


Sect. 2. Tue Payment of Debts presently dub - - - 244 

Sub-sect. 1. Legal and Equitable Assets - ' - - - 244 

Sub-sect. 2. Priority of Creditors in res]^ect of Legal Assets 247 
Sub-sect. 3. Debts with Statutory Priorities - - - 249 

Sub-sect. 4. Statute-barred Debts ----- 251 
Sub-sect. 5. The Right to prefer a Creditor - - - 254 

Sect. 3. The Disoharoe of Liabujties not Absently dub - 255 


Sect. 4. The Bight of Retainer - - - 

Sub-sect. 1. Out of what Assets 
Sub-sect. 2. In respect of what Debts - 
Sub-sect. 3. When and bow to be exercised 


Sectt, 5. Legacies 

Sub-sect. 1 . In General ------- 

Sub-soot. 2. Payment ’ - - - - 

Sub-sect. 3. Assent- ------- 

Sub-sect. 4. To a Debtor- " " * “ T “ 

Sub-sect. 5. The Appointment of a Debtor as Executor - 

Sub-sect. 6. To an Eaisoutor 

Sub-sect. 7. To an Ipfant 
Sub-sect. 8. Interest and Accretions on Legacies 
Sub-sect. 9. Abatement - - - - - ' - 

Sub-sect. 10. Refunding ------- 

8il:dT. 6. The Distribution of the Bebxdub - - • - 

Sub-sect. 1< wihere Residuary Estate absolutely disposed of 
Sub-sect. 2. Residuary Estate ■settled - - • 

St^b-sect. 3.1 Where; Residue undisposed of - 


256 

256 

257 
260 

261 

261 

262 

265 

268 

269 

270 
271 
273 
276 
278 

280 

280 

281 

284 



184 


KX£CUT0B3 and Administbators^ 


Part IV. DUTIES OP THE REPRESENTATIVE -wiWnwei. 


SEcrr. 7. Order of Afflioation of Assets 

Sub’Sect. 1. In Payment of Unsecured Debts - - - 

Sub-sect. 12. In Payment of Secured Debi» - - - - 

Sub-sect. 3. Liability of Real Estate for Payment of Legacies 
Sub-sect. 4. MarsbaUing ------- 

^ART V. POWERS AND RIQHTS OF THE REPRESENTATIVE - 
Sect. 1. To Carry on the Testator’s Business - - - 

Sect. 2. To Alienate - 
Sect. 3. To Oomphomise Claims 

Sect. 4. To Pat into Court ------- 

Sect. 5. To Appropriate -------- 

Sect. 6. Survivorship of Powers ------ 


Part VI. LIABHilTIES OF THE REPRESENTATIVE - 

Sect. 1. In respect of the Contracts and Tort? of the 
Deceased --------- 

Sub-sect. 1 . Contractual Obligations - - - - - 

Sub-sect. 2. Implied Obligations - - - - - 


Seci\ 2. In respect of His Own Acts - - - - 

Sub-sect. 1. To Third Parties - - - - - 

Sub-sect. 2. On a Devastavit - - - - - 

Skc’t. 3. In respect of the Acts of a Co-representative 
Sect. 4. Liability to Account - - - - - 

Sect. 5. Admission of^Assets ------ 

Sect. 6 . Right of Set-off ------ 

Cect. 7. Actions by and against the Representative - 
Part VII. ADMINISTRATION BY THE COURT 

Sect. 1. The Jurisdiction ------ 

SEcrr. 2. The Parties ------- 

Sect. 3. The Judgment or Order - - - - - 

Sect. 4. CoNsoiiDATioN and Transfer of Proceedings - 
Sect. 5, Administration of Insolvent Estates 
Sect. 6 . Costs 


• 3H 

- 311 

• 316 

- 319 

- 320 

- 326 

- 328 

- 330 


- 333 

- 333 

- 335 

- 338 

- 342 

- 344 

- 347 


For Administratim of BanJc- 
TUjpVs Assets • - 
AdTninistraiion of Convict's 
Property - • - 

Administrative Powers and 
Duties of Trustees 
Advancement - - • 


Appointment, Poiuers of - 
A^iniment of Trustees - 
Bona Vacantia 

Buriat - . . « 

OapU^ aisd Inecm •• 


Bee title Bankruptcy and Insolvency. 
Criminal Law and Procedure. 

&51TLEMBNTS ; TrUSTS AND TRUSTEES. 

Descent and Distribution ; Infants 
&ND Children ; Trusts and Trus- 
tees; Wills. 

Perpetuities ; Powers. 
Settlements; Trusts and Trustees. 
Constitutional Law; Descent and 
D lSTRIBUnON. 

Burial and Cremation. ^ 

PROPERTYANIT OlTATTELSREiU:. ; 
‘Bento harqeb and Annuities ; 
Wills. 



ExEO0TOB8 and ADHimSTBAVOBa 


186 


For CoMciU - - - See UOe 

Oofulrutiion qf W(Ua .. 

vyvfi'Wff ~ ~ ft 

Curtesy, Estate by * - 

Cy-pris Doctrine - - „ 

Descent qf Real Estate - „ 

Devisees, Rights and Lia^ 

unties of • - - „ 

Devolution of Real and 

Personal Estate - - »» 


Distribution of Personal 
Estate - - - - 

Donationea Mortis Causd • 
Dower - - - - 

Escheat - • - - 

Estate Duty - - . 

Estates and Interests in 
Real Estate - - - 

Executory Devise 

Fiduciary Powers - 
Freebench - - - 

OifU .... 
Income and Cdpital - 


Incorporeal Rights and In-* 
terests in Land 
Interpretation of Wills 
Judicial Trustees 


WlLLBo , 

Wnxs. 

Equity. • 

Copyholds; Real Propeety akd 
Chattels Real. 

Charities; Wills. 

Desceitt and Distribution ; Beal 
Property and Chattj^s “R eath 

Wills. 

Descent and Distribution ; Per. 
soNAL Property; Real Property 
AND Chattels Real. 

Descent and Distribution. 

Gifts. 

Real Property and Chattels Real. 
Descent and Distribution. 

Estate and Other Death Duties.' 

Real Property and Chattels Real. 
Real Property and Chattels Re.vl; 

Trusts and Trustees ; Wills. 
Trusts and Trustees. 

Copyholds. 

Gifts. 

Real Property and Ohaitels Real ; 
Rentcharoes and Annuities; 
Sbitlbmbnts; Wills. 

Real Property and Chattels Real. 
Wills. 

Trusts ijND Trustees. 


Legacies, Failure, Ademp-^ 
tion, and Satisfaction of 
Legacy Duty - - - 

Limitation, Statutes of - 
Mortmain ... 

Perpetuities ... 
Portions .... 
Powers - - - - 

Probate Duty ... 
Public Trustee • 

Registration of Death 

Revocation and Revival of 
Wifi .... 
Sale of Land ... 
Settlement Estate Duty 
Settlements - - - 

Succession Duty 
Tenons for Life, Statutory 
Power e of • 

Teatamerdary Oapaeitff - 
Testamentary Dispositions 
Transfer of Land - 

Trusis and Trustees - 
Uses and Trusts 

WRU, Formalities qf • 


Wills. 

Estate and Other Death Duties. 
Limitation of Actions. 

Charities; Corporations; Real Pro* 
ferty and Chattels Real. 
Perpetuities. 

Powers; Settlements. 

Powers. 

Estate and OthAr Death Duties. 
Trusts and Trustees. 

Registration of Births, Marriages, 
AND Deaths. 


Wills. 

Sale of Land. 

Estate and Othbb Death Duties. 
Settlements. 

Estate and Other Death Duties. 

Beal Property and Chattels Beal; 

Settlements. 

Wills. 

Wills 

Beal Property and Chattels Real; 

Sale of Land. 

Trusts and Trustees. 

Beal Property and OHAiyELs Real ; 

Trusts and Trustees. 

Wills. 



ExEoim>iid AND A^MiMmiUTbitsJ 




DftToliitioii o( 
gro jg^^gpon 


Meaning of 
terms 

“executor** 
and “adminis- 
trator.** 


When 

oFatolnis- 

trator 

required. 


Pdk I. — ^The Office of Executor or 
Administrator. 

^ Seot. 1 . — Introductionm 

235. Upon the death of a person all his property, whether 
personal or real (with one exception) devolves upon his personal 
representative (a), that is to say, his executor or administrator. 
The exception referred to is that of land of copyhold tenure or 
customary freehold in any case in which an admittance or any act 
by the lord of the manor is necessary to perfect the title of a pur- 
chaser from the customary tenant (&). The exception only applies 
where the interest of the deceased was legal. An equitable estate 
in copyhold devolves upon the personal representative (c). 

236. An executor is the person appointed by a will to administer 
the property of the testator, and to carry into effect the provisions 
of the will (d). An administrator is a person appointed by a court 
of competent jurisdiction to administer the property of a deceased 
person (e). 

237. The occasion for the appointment of an administrator 
arises on the death of a person intestate. A person may die 
intestate either in deed or in law. He dies intestate in deed if ho 
has made no will, or has made a will which at his death has 
become entirely inoperative (/) : he dies intestate in law where ho 
has made a will without appointing an executor, or where the 
executor appointed by the will predeceases the testator, or is 
incapable of acting, or refuses to act, or dies without ever having 
obtarned probate ^). Where an executor who has proved his 
testator’s will afterwards dies intestate, the testator is intestate from 
the time of his executor’s death. 

Sect. 2. — The Appointment of Executor. 

Sue-Seot. 1.— Nomination. 

^pointment 238. The Ordinary method of appointing an executor is for a 
testator to nominate in his will a person by the express designation of 
executor. The appointment must be contained in the body of the will : 
a direction beneath the testator’s signature cannot receive effect (Ii). 

(a) The Act which proyides for the devolution of realty upon a personal 
representative is thg liand Transfer Act, 1897 (60 & 61 Viet. c. 65) ; see title 
Descent and Di^taibution, Yol. XI., pp. 4.— 6. 

(h) Land Transfer Act, 1897 (60 & 61 Viet, c. 65), s. 1 (4) ; see. also, title 
COPTUOUDS, Yol. Vm., p. 89. As to y 08 tin|f of intestate*s effects in the I’reeident 
of the Probate, Divorce, and Admiralty Division until grant, see p. 146^ poet. 

(c) Be SomerviUe and TumerU Coniraxi^ [1903] 2 Gh. 583. For tno devcHution 
of the legal estate in such lands, see title holds, Yol. YlIX., pp. 86 ef eeq^ 
id) See Shep. Touch, (ed, Pre^n) p^. 400. 

The office of an administrator as opposed to that ol an executor is said 
to be ** datlye,” i.e., it derives its, origin fioxn a court of competent iurisdiotion 
See Slmjp. Tou<ffi.(ed. Preston), P. 43 

(/} Ajs to JIs Ford, Ford y. Fca^ 09023 1 Oh. 218 ; affimed, 09023 ^ 
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239. Should a question arise as to the identity of the' person so 
appoidted, the eourt will look at the surrounding eiroun^stances at 
the date of the making of the will ( 0 : it will not, however, accept 
evidence of the actual intention of the testator (k), except in t> 
case where the description is equally applicable in all its parts to 
two or more persons (J). Where there is an individual exactly 
answering to the name and description, the court will not admit 
evidence to show that some other person was intended (m). There 
may be such an uncertainty with regard to the person intended as 
to render the appointment entirely void (n). 

240. A testator may authorise another to nominate an executor 
of his will, and effect will be given to such nomination (o). It 
would appear that the person authorised to nominate the executor 
may nominate himself (p). 

Sub-Seot. 2.— Implication. 

241. Even though a testator may fail to nominate a person in 
express terms to be his executor, yet if upon a reasonable construc- 
tion of his will it appears that a particular person has been appointed 
to perform the essential duties of an executor, such an appointment 
is sufficient to constitute that person an executor ( 9 ). The person 
60 appointed is called an executor according to the tenor : thus a 
person will be executor according to the tenor if, being made residuary 
legatee, he is appointed to discharge all lawful demands against the 
estate (r) ; or where the testator, having directed all his just debts and 
funeral and testamentary expenses to be duly |)aid and satisfied as 
soon as conveniently may be after his decease, gives all his personal 
estate to a person upon trust to converiT into money, get in and 
receive the same, and to divide the money thereby produced equally 
amongst his children (s) ; or even where he is simply appointed to 


(i) Grant v. Grant (1869), L. P. 2 P. & D. 8 ; In the Goods of De Rosas 
(1877), 2 P. D. 66 ; In the Goods of TivohUl (1879), 3 L. K. Tr. 21 ; In the Goods 
oj Brake (1881 ), 6 P. D. 217 ; In the Goods of O'Reilly (1873), 43 L. J. (P. & M.) 5. 
(A) In the Goods of Twohill^ supra ; In the Goods of Chaj^ell^ [1894] P. 98. 

(/) In the Goods of Ashton, [1892] P. 83 ; In the Estate of Hubbuck, [1905] P. 
129. See, too, Charter v. Charier (1874), L. E. 7 H. L. 384. 

(m) In the Goods of Peel (1870), L. E 2 P. & D. 46. 

(n) In the Goods of Baylis (1862), 2 Sw. & Tr. 613; In the Goods of Blaekwell 
(1877), 2 P. D. 72. 

( 0 ) In the Goods ofCringan (1828), 1 Ha^. Eco. 548 ; In the Goods ofDekhman 
(1842), 3 Ourt. 123. The power to authorise is apparently not affected by the 
Wills Act, 1837 (7 Will. 4 dj 1 Viot o. 26), see Jayson and Gill v. Patdet (1851) 

2 Bob. Eocl. 344. • 

(p) In the Goods of Ryder (1861), 2 Sw. & Tr. 127. 

( 0 ) In the Goods of Montgomery (1846), 5 Notes of Casesf 99 ; In the Goods ^ 
Collett (1857), Dea. & Sw. 274 ; In the Goods qf Adamson (1875), L. E 3P. &D. 
253, in whicn case the essential duties of an executor were defined to consist of 
the collection of the deceased’s assets, the payment of his funwal expen^ and 
dobts, and the discharge of the legacies ; In the Goods of B. Brounif deceased 
(1910), 54 Sol. Jo. 478. . ^ . 

(r) Grant v. Leslie (1819), 3 PhUlim. 116. Where a perron is appointed uni- 
versal legatee merely* without any directions, it is not we practice to smnt 
probate to him as executor according to the tenor, but he is entitled to 
4dxainiafiration with the will annexed {In the Goods of Otiphant (1860), 1 
& to, 525 ; In the Goode Ptyse, * 

(0 In the Goods of SaylU {m6), L. E. 1 P. dtl). 21. A cWion tp pay 
is not inffisponsabie {In the Goode of M^Kane (1 


of WKaws (1887), 21 L. E Ir. 1). 
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pay all the just debts of the testator (0< If & testator employs the 
word “ kuptee ” in a loose sense, the person appointed trustee ia 
entitled to obtain probate of the will (a). But where it cannot be 
gathered from the will that the person named as trustee is required 
to pay the debts of the testator, and generally to administer his 
estate, he is not entitled to probate (2)). A person may be an 
executor according to the tenor even in a case where other persona 
have been expressly appointed executors of the will (c). 

Sect. 8. — Executor for Particular or Limited Purposes, 

242. A person who is appointed executor of the whole will, or 
of all the testator’s property, or indefinitely, is called a general 
executor. But it is not necessary that a general executor should 
be appointed; the testator may limit the appointment, and the 
person who holds such a limized appointment is called a special 
executor (d). The directions containing the limitation must be 
clear (c). 

243. A testator may make one person executor of all his cattle, 
corn, and movable goods, and another of his leases (/); he may 
make certain persons executors of his property abroad, and others of 
his property in England (g ) ; he may appoint certain persons to be 
the general executors of his will, and others to be executors for his 
business or for property situated in a particular country (A). When 
a person is appointed executor for a place abroad he is not entitled 
to probate in this country (i). A person who is nominated executor 
only of the property not specified in the will, and is precluded from 
dealing with the property-disposed of by the will, is not entitled to 
probate, but may obtain letters of administration with the will 
annexed (k). 

It is conceived, however, that in the case of persons dying on or 
since Ist January, 1898, the appointment of one person as a separate 


(t) In tke Goods of Cook, £1902] P. 114. Por other instances, see In the Goods 
of Manly (1862), 3 Sw. & Tr. 66; In the Goods of Bell (1878), 4 P. D. 88; In ths 
Goods of WiOdnson, [W92] P. 227 ; In ths Goods of Way, [1901 ]^P. 346. 

(а) In the Goods of Levm and Melvills (Earl) (1889), 16 P. D. 22 ; In the 
Goode of Bussell, In the Goode of Laird, [1892] P. 380; In the Goods of Kirhy, 
[1902] P. 188; In the Goode of Shaw (1895), 73 L. T. 192; In the Goods of 
Eiusey (1898), 78 L. T. 169. 

(б) Boddicoit and HamiUm v. Dalzed (1766), 2 Lee, 294 ; In the Goods of Jam 
(James) (1861), 2 Sw. & Tr. 166 ; In the Goode of*Fraser (1870), L. XL 2 P. ft P. 
183 ; In the Goode of Punehard (1872), L. B. 2 P. ft D. 369 ; In the Goode of 
Lowry (1874), L. B. 3 P. ft D. 167 ; In the Goode of Toomy (1864), 3 8w.A; Tr. 
662; In the Goode ofime (1881), 7 L. B. Ir. 178; In the Estate of MaGcmie, 
[1909] P. 306. 

(e) Grant v. Leslie (1819), 3 Phillinu 116; 7n the Goode of Brom (.877), 2 
P. t). 110; In the Goods of Lush (1887), 13 P. D. 20; /n Goods Wright 
(1908), 26 T. L. B. 16. . ^ ^ 

(<n Godolphin, Orphan’s Legacy, Part IL, o. 2, s. 8 (1). 
is) Lmuih V. BdUw and Fallon (1820), 3 424. 

I / ) Wont Off, Ex., 14th -ed., p. 29; Bose v. Bortteft (1633), Oro. Oar. 292. 

Iff) In the Goods of Harris (1870), L B. 2 P. ft D. 83. 

(A) Be Farkfs Trurf*, [1894] Ulh. 707; Be Cohen's Exseutors and London 
Cirnniy (htnitilt [1902] 1 Oh. 187, ^ 

(t) vdho ▼. LeiU (1804}, 3 Sw. ft Ir# 406, 

{*) In the Goods of Wakeham (1872), L. B. 2 P. ft IX a9A 
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executor of a testator's real estate would be a bad appointment (t). Bsm. s. 
An appointment of a separate executor of a testator’s trust or Exeeutor 
mortgage estates would also be invalid in the case of a person ferPar- 
dying after 1881 (m). or 


m. A testator may appoint his widow to be his executrix Pomssss. 
during her widowhood (n), or his son to be his executor upon — 
attaining his majority (o). He may make the appointment con- 
ditionalupon the happening of a certain event (p), and he may tuted appoint 
upon the happening of a certain event substitute one executor for ^eata. 
another (q). 


Sect. 4. — Who may he appointed Executor. 

245. No restriction whatever exists upon the choice of an Noiestric- 
executor(r). If, however, the person appointed be an infant or a 
minor, or of unsound mind, probate will not be granted to him * 
during^ the period of disability, but, if he be sole executor, letters of 
administration with the will annexed will be granted to a guardian 

or other person on his behalf (s) ; if he be one of several executors, 
power will be reserved to him to prove after the removal of the 
disability. 

246. If the Ring be appointed executor he nominates trustees to The 
execute for him, and auditors to whom the trustees are to account (t). 

If a corporation aggregate be appointed, being itself incapable Acorporation 
of taking the executor’s oath, it appoints a person styled a syndic, aggregate. 


{l) The Land Transfer Act, 1897 (60 & 61 Yict. c. 63), s. 1, itself provides for « 
the devolution of real estate on death ; by the Act it is, notwithstanding any 
testamenta^ disposition, to devolve to and become vested in the personal 
representatives or representative from time to time, and the personal repre- 
sentative is defined By the Act (s. 24^ to mean an executor or administrator. 
Though the Act is expressed to be an Act to establish a real representative 
(see preamble), it nowhere authorises tho a;^omtment of a real representative, 
and, apart from ^e Act, there is no such omco knovrn to the law as that of a 
real representative. 

(m) J2e Parker's TrmU, [1894] 1 Oh. 707 ; see the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Yict. o. 41), s. 30. 

(n) Went. Off. Ex., 14th ed., p. 29. • 

(o) J5id., pp. 22, 23. 

(p) In the Goods of Langford (1867), L. B. 1 P. & D. 458. 

u/) In the Goods of Lighion (Sir J.) (1828), 1 Hag. Ecc. 235 ; In the Goods of 
Johnson (1868), 1 Sw. & Tr. 17 ; In the Goods of Beits (1861), 30 L. J. (P. m. & a.) 
167 ; In the Goods of Lane (1864), 33 L. J. (P. M. & A.) 185 ; In the Goode of 
Po5<cr (1871), L. E. 2 P. & D. 304. 

(r) The euect of the Naturalization Act, 1870 (33 & 34»Vict. c. 14), s. 2, is to 
enable an alien to bo an executor; see title ^jens, Vol. I., p. 309 : the dis- 
ability of coverture was removed by the Married Womeifs Property Act, 1882 
(45 & 46 Yict. 0. 75), ss. 1 (2), 24. Outlawry or felony were never a bar to the 
ofiftoo (Went. Off. Ex., 14th ed., p. 36) : Smethuret v. Tomlin and BanJees (1861), 
2Sw.JkTr.l43,147. mv a 

.(«) See Administration of Estates Act, 1798 (38 Geo. 3. o. 87), s. 6. The want 
' will in the first case be made to t^ie committee of a lunatio executor ; if ho 
has no committee, then to the residuary legatee or devisee for his use and benefit ; 
if there be no residuary legatee or devisee, a like grant will be made to the 
lunatio*« husband, wife, next of kin, or heir-at-law (if there is real estate); see 
P« 200, ^ _ 

• U) Went. Off Ex., 14th ed., p. 39; see also title Constitutional LAW 

Vol. VI.,p.4»6. 
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or nomi^M, to receive administration with the will annexed and 
the eyndio is sworn like any other administrator («). Where the 
OQrpOration' aggregate is appointed together with one or more 
individual executors, adminiskation will not be granted to the 
syndic unless all those individually appointed renounce probate («). 

By a modem statute (x), and the rules made thereunder (a), the 
Public Trustee has been established as a corporation sole with ^wer 
to accept probates or letters of administration of any kind. 

247. The appointment as executors of an ordinary partnership 
firm is considered to be an appointment not of the firm collectively, 
but of the individuals composing the firm ; accordingly the dissolu- 
tion of the firm does not affect the appointment (6). The appoint- 
ment, moreover, only extends to the members of the firm at the 
date of the will, unless a contrary intention is expressed therein. 

248. The courts will not accept the disabilities recognised by 
the canon law on moral or religious grounds (c ) : nor will probate 
be refused on the ground of the bankruptcy or insolvency of the 
executor (d). The courts of equity have, however, in the latter 
case assumed the jurisdiction of appointing a receiver (e). The 
jurisdiction is not exercised where it is shown that the testator 
himself was at the time of making his will aware of the financial 
position of the executor (/) : where there is a solvent executor 
willing to act, the court will restrain the bankrupt executor from 
acting, but will refrain from appointing a receiver (p). 

Sbot. 6. — Devolution of the Repreeentative Office, 
Sub-Sect. l.--Upon Death. 

249; Upon the death of one of several representatives the office, 
with its incidents, duties, and powers, and the interest in all the 
property vested in the representatives by virtue of their office, 
devolves upon the survivors or survivor (h). 


(tt) Went. Off. Ex., 14th od., p. 39 ; In the Goods of Darhe (1859), 1 Sw. & Tr. 
617 ; In the Ooodt o/dSunt, [1896] P. 288, whore admiuistrauon with the will 
annexed was granted to the general manager of a limited company appointed 
by deed poll as their nominee to obtain letters of administration ; see also 
title CoBPOBATiONS, Vol. VIII., p. 357. 

(«) In the Goods of Martin (1904), 90 Ii. T. 264. As to renunciation, see 
p. 143,j><Mf. 

(cb) nblio Trustee Act, 1906 (6 Edw. 7, c. 55), as. 1, 6 (1) ; and see, generally, 
title Trusts xim Tig^sTEEs. 

J! ublio G^ustee Buies, 1907, r. 7 (b). 

\ the Goode o/sEernfS (1849), 8 Notes of Oases, 667. 

T. Baines (1698), 1 Ld. BAym. 361. 

Bit v.lfiBs (1691). 1 Salk. 36. 

v. Simpeon (1764), 1 Wm. BL 456; Utterson v. Mair (1793), 2 Yes. 95; 
V. Stoneman (1808), 1 Madd. 143,^ ; cited in Howard v. Panera 11815}, 
1 ICsdd. 142 ; Be Hofmne, Dowd v. Haidin (1881), 19 Oh. B. 61, 0. A. . 

S (y) Stainton v. Oarron Co. (1863), 18 Bnv. 146, 161, In Langleu v. Bawk 
826), 6 Madd. 46, the subsequent knowledge of the testator was not held 
be a ground for refusing the appointment. 

(p) Be*m v. PhiUips, [1897] 1 Gh. 1*14. 

mPtand^ y. (Xarke (1747), 3 Atk. 609; Eyre v. Skaftebwy (Comteee) iVIi%)> 
8 Wms. 109. 121. 
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050# In the case of the death of a sole execatoif, or of jjhe last 8sot#.6. 
gnrvivor of several executors (i)i the office devolves upon the SevolltUon 
executor of the sole or last snrviving executor (^). If, hoVever, the - 

representation is to be transmitted, the original executor must eitW 
by himself (i), or by his attorney (m), have obtained representation B«at*wve 
to his testator’s estate in England (n). 

251# A full executor of a limited executor sufficiently represents Full ezcoutor 
the estate of the original testator (o), but not a limited executor of limited 
a full executor (p^J. Thus, where under the old practice of the **®*“**'* 
Probate Court a limited grant was made to the estate of a married 
womap> the chain of representation was broken (g-). The modern 
practise is, however, to make a general grant (r). 

253# The office does not devolve upon the administrator of an Admlntotrator 
executor. Upon the death of an administrator the office does not exeontor. 
devolve; a fresh grant of administratiou to the property of the 
original testator remaining unadministered must be obtained (a). 


Sub-Seot* % — By Alignment. 

253. Neither the office of executor nor that of administrator is Under the 
assignable at common law (/#>), but under statute (c) both an executor 

and an administrator may, with the consent of the court, after such ® ‘ 

notice to the persons beneficially interested as the court may direct, 
transfer the estate to the Public Trustee for administration either 
solely or jointly with the continuing executors or administrators, if any. 

254. The court has also power, upon the application of a under 
personal representative or of a beneficiary, to appoint a person 

called a judicial trustee to act in the administration of a deceased ' 

person’s property, and, if sufficient cause is shown, to displace the 
personal representative (rf). 


(t) When a surviving executor to whom jiower to prove has been reserved 
is, upon the death of the acting executor, cited to taxe probate, and does not 
appear, the office devolves upon the executor of the acting executor without 
further grant (fn the Goods of Beid, [1896] P. 129, following In the Goods of 
Noddings (I860), 2 Sw. & Tr. 15, as corrected in the Errata and Corrigenda ; 
compare aW Court of Probate Act, 1858 (21 & 22 Yict. o. 95), s. 16). 

(k) Went. Off. Ex., 14th ed., pp. 462, 463. 

m Wank/ord v. Wank/ord (1703), 1 Salk. 299, 308; TtvyfordY. TraU (1834), 
7 Sim. 92. 

(m) In the Goods of Bayard (1849), 1 Bob. Eod, 768. It is sufficient if the 
attorney obtains letters di administration with the will annexed for the use of 
the executor (Jn the Goods of Murguia {Donna Maria Pea) (1884), 9 P. D. 236). 

(n) In the Goode of Gaynar (1869), L. B. 1 P. & B. 723. 

(o) In the Goode of Beer (1851), 2 Bob. Eccl. 349. As to*a limited executor, 

8ee p. 138, ante, • 

(p) In the Goode of Bayne (1868), 1 Sw. & Tr. 132; In th^ Goode of Bridger 
(1878), 4 P. D. 77. 

(7) In the Goode of Martin (1862), 3 Sw. & Tr. 1 ; In 
(1860), 4 Sw. & Tr. 209; In tM Goode of Bicharde (1866), 
fn the Goode of Bridger, eupra. 

8eep. 170,po8t. 
n ^ P* 196, poet. 

Shop. Touch, (ed. Preston) 465 ; 2 Bl. Com., 606. 

Publio Trustee Act, 1906 (a Edw. 7, 0. 5M, B. 6 (2). . « 

\d) Judicial Trustees Act 1896 (59 A 60 Yict o. 35), s. 1 (1), Q) i 
^ ri898] 2 Oh. 352. For rules under the Act, see W. N. (1897), Part II., 

^ 267. ^ov vesting end other orders consequential upon the appointment of a 


the Goode of Hvghee 

L. B.1P. &D. 166; 


Mslitle Savan Aim Tavams. 
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Executobs isv Adhik^axtobs. ' 


• Sect. 6. — Acceptance and Refusal of the Office, 

Sttb-Skot. 1. — Acceptance* 

265- The most obvious method of accepting the office is for the 
person appointed executor to obtain a grant of probate (e). But 
the executor may, 'without any application for probate, do such acts 
with reference to the testator’s estate as constitute an acceptance 
of the office. Acts which show an intention on the part of the 
executor to take upon himself the office (/), or which would, in the 
case of a person not appointed executor, render such person liable 
as an executor de son tort (g), constitute an acceptance. The release 
of a debt of the testator (k), the application, even though unsuccess- 
ful, for the payment of money owing to the testator (i), a statement, 
in answer to an inquiry by a creditor, that the will has been proved, 
and that the writer is one of the executors (/c), would amount to an 
acceptance. 

256. The mere performance of acts of charity or of necessity (Q 
not amount constitute an acceptance; and the executor may examine 

into the testator’s books, with a view to determining whether he 
shall accept the office or not, without rendering himself liable to 
take probate (m). An application for probate, even followed by 
taking the oath of office, does not prevent the executor from 
renouncing before the grant has actually passed the seal (n). 

A person named as executor may act as the agent for a co-executor 
who has proved the will without rendering himself liable to account 
as an executor (o), even tjiough he has not formally renounced (p). 

An executor 257. An executor who has once so acted as to show an intention 
aSodcannot accepting the office cannot afterwards renounce (q) : he may be 
renoimca 


6. 

Aeic^tance 
and SeAisal 
of the 
Ofitoe. 

oonsUtnie an 
acceptance 
of office. 


What acts do 


(e) A person cannot be compelled to accept the ofilce, even though he has 
agreed to accept it in the lifetime of the testator v. Mla/ee (1804). 2 

Soh. & Lef. 231, 239). ^ ' 

(/) Bac. Abr., tit JExecutor, E, 10. 

(ff) Long and Feaver v. Si/mea and ffannam (1832), 3 Hag. Eco. 711, As to an 
executor de son tort, see p. 147, post. 

I h) Went. Off. Ex., 14th ed., p. 94; Fytt v. Fendall (1754), 1 Lee, 553. 

«) Be Stevens, Cooke v. Stevens, [1897] 1 Ch. 422. 
k) Vickers v. Bell (1804), 10 Jur. (n. s.) 376. 

J) Shep. Toudx. (ed. Preston) p. 466 ; Lena and Feaver v. Symes and Hannam, 
supra, ^e farther, as to what are acts of charity or necessity, p. 148, poet. 

(m) Godolphin, Olphan’s Legacy, Part II., o. 8, s. 6, 3rd ea., 102. T^ng 
possession of the testator’s books of account may be sufficient to sfiow an 
acceptance {Clark v. Phillips, Bayles v. Phillips (1854), 2 W. B. 331). 

(n) Jackson and Wallimton v. JVhitehead (1821), 3 Phillim. 577 ; M'lhnneU 
▼. Prendergaet (IS^O), 3 Hag. Ecc. 212; Mohamidu Mohideen Badjiar v. Pikhey, 
[1894] A. 0. 437. P. 0. 

(o) Ott V. NewtoniWl), 2 Cox, Bq. Oas. 274; Dovey* JSvsrard (1830). 1 Buss, 
ft M. 231 ; Bayner v. Green (1839), 2 Ourt,*24A 

(p) Stacey v. Elph (1833)* 1 Ify* & K 196. 

W) V. Frawfc (1827), 1 x* ft J. 409; Long and Feaver v. jS^itss and 

Bannam.svpra ; In the Goods^f Badmach (1864), 8 Sw. ft &. 465; 
and see In ike Goode of FetoaTlSOS), 3 Sw. ft Tr. 13, where the 
had taken a «ant. In In the Goods of Fitspatrick (1802), 29 L. B. Ir. ^8, 
it is said that the cou^ may, though perhaps it ought not to, aoo^ the 
executor’s refusal, notwithstanding he baa administered. 
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cited to take ^obate(r) end be peremptorily ordered to do so(«). 
Nor cBn he disehar^e himself from his liability to accoont as 
executor by renouncing and paying his receipts to the’ executors 
ffho have proved (t). 

2d8< An executor cannot accept in part and refuse in part : he 
must accept or refuse the office tn toto (a). 

An executor of an executor, who has accepted the executorship of 
the latter testator, cannot renounce the executorship of the 
former (6). 

The acceptance of the executorship involves the acceptance of the 
trusts which the testator himself may have imposed upon his 
executors (c), or which in a court of equity are considered to arise 
from the office (d). 


Bkot.6. 
Acceptwce 
and Beltasal 
oftHe 
Office. 

Effect of 
acceptance. 


Sxjb-Sect. 2. — Refmal. 

259. A person appointed executor who does not wish to act may By renancia- 
renounce the office : he may renounce either personally or by power 

of attorney (c), and his renunciation need not be tmder sealf/). 

The renunciation is not final until it is filed in the proper court ig), 
nor does it become effective until filed (h). The executor may 
renounce as soon as his testator is dead, and his renunciation can 
be filed, provided it is accompanied by the original will (i). 

260. Where a person renounces probate his rights in respect of The effect of 
the executorship wholly cease, and the representation to the testator, renunciation, 
and the administration of his effects, devolve and may be committed 

in like manner as if such person had not been appointed executor {k). 

A person who renounces probate as ekecutor is not in prac- 
tice allowed to take representation to the testator in another 
character (f), except by permission of the court (w). 


(r) In the Goods of Lister (1894), 70 L. T. 812 ; In the Goods of Coates (1898), 
78 L. T. 820. Attachment 'will not issue against an executor for disobeying 
such a citation, unless there is indorsed upon the citation a memorandum that 
he is liable to process of execution for the purpose of compelling liim to obey 
the same (E. S. 0., Ord, 41, r. 5 ; In the Goods of Bristow pl891), 66 L. T. 60). 

's) Mordaunt v. Clarke (1868), L. B. 1 F. & D. 692. 
f) Bead V. Truelove (1762), Amb. 417. 

,«) Shep. Touch, (ed. Preston) p. 466. 

>) 7n the Goods of Perry (1840), 2 Curt. 656 ; Brooks v. Haymes (1868), L. R. 
6 hjq. 26 ; /ta the Goods of DeJacour (1874), 9 I. B« Eq. 86, 

(c) Mucklow V. Fuller (1821), Jao. 198; Ward y, Butler (1824), 2 Mol. 633 ; 

mts V. Guy (1832), 4 Y. & C. (ex.) 671. • 

(d) Re Marsden^ Bowden y. Layland, Gibbs v. Layland (1884), 26 Ch. D. 783. 
W Toller, Law of Executors, 7th ed., p. 42; In the Gfids of Rosser (1864), 

3 8w. & Tr. 490. 

(/) In the Goods of Boyle (1864), 3 Sw. & Tr. 426. 

&) In the Goods of Morant (1874), L. E. 3 F. & D. 161. The instrument of 
renunciation must be filed in the principal registry, or in one of the distact 
i*eriBtrio8. 

yt) G^oocZs of Morantj supra. 

3 Add. 36. 


(i) In the Goo^ of FenJton 

h) Ooutt of Act, 1867 (20 & 21 Viet 0. 77), $. 79. 

Ptobate BuleB (Non-CkmtenfiouB), 1862, T. 60. , , . 

fw) In th« ffoodi of GUI (1873), L. B. 3 P. & D. 118 ; In ihe Goods of WhtA. 
(1878). 3 P. D. 71 } In th» Goods o/Eaytur (1908), «2 SoL Jo. 226. 



Aowj^ce 
«8a«eAi9al 
of the 
Oftde. 


Exkcutobb And 


A pea^n entitled to s grant of adminuimtion or administration 
vyiffi the will annexed inaj also renounce, but in such chses the 
renunciation does not bind the representatives of the renouncing 
party. 

An executor to vrhom power to prove has been reserved may, 
by leave of the registrar, renounce after probate has been granted 
to a co-executor. 


Witiidmwai 261. The court may, in a proper case, allow one of seyefal 
^ nauncia- executors to withdraw his renunciation for the purpose of taking a 
grant (n) : but when all the executors have renounced and letters of 
administration have been granted, a renunciation cannot subse- 
quently be withdrawn (o), nor will the withdrawal be allowed merely 
on the ground that the executor has changed his mind (p). A 
renunciation cannot be withdrawn without the leave of the court ( 9 ), 
and the renouncing executor must show that his retractation is for 
the benefit of the estate or of those interested under the will (r). 

Retosaibj executor may also, without an express renunciation, 

non-a{(peM- refrain from appearing to a citation to take probate : in such a case 
his rights in respect of the executorship wholly cease, and the 
•V . representation devolves as in the case of a renunciation («). 


Sbot. 7. — What may he done hy an Executor before Probate. 

Soonseof 263. exjocutor derives his title under the will (a), and his 
«^toi '8 testator’s property vests in him as from the date of the death {h) 
without any mterval o 4 time(c). The probate itself is a mere 
authentication of his title (d). 

Validity of 264. An executor may before probate generally do all things 
htoaota, • whic^ pertain to the executorial office (e). He may pay or release 
debts if), get in and receive the testator’s estate (g), assent to a 
legacy (k), and^ generally intermeddle with the testator’s goods (t). 


(n) In the Goode of Btilee, [18981 P. 12; boo, i/ 00 ,' In the Goode of Badenach 
(1864), 3 8w. A Tr. 466, and In the Goode of Whitham (1866), L. B. 1 P. & P. 
303 ; BTO, also. In the Goode Thacker, [19003 P. 16, fox leave to retract a 
lenundation to letters of administration. 


( 0 ) In the Goode of Slilee, eupra, at n. 14. 

(p) In the Goode of Gill (1873), L. R. 3 P. & D. 113. 

MelvUle v. Aacl^t71jfl909}. 26 T. L. R 666, 0. A. 

, See In the Goode of Gill, eupra, 

I Court of Probate Act, 1868 (21 & 22 Yict. 0 . 96), s. 16. 

‘ Oomber^e Caee (1721), 1 P, Wins. 766. 

Woolley T. dark (1822), 6 B. A Aid. 744. 

... Whitehead v. Taylor (183^, 10 Ad. A £1. 210. 

(<0 Smith V. MUIee (1786), 1 Term fiep. 476, 480. As to the effect of a 
of probate as evidence, see title Evidsuob, ToL XHE., p. 663. 

(«) Went Off. Ex., 14fh ed., p. 81. 

If) Hid. 

-1 WtB» V. Rkh (1742), 2 Atk. 286. 

») Wentr P®- E*-. 14th ed.,p. 82 ; Wcmkford v. WanMord (1703), ) Salk. 
80J ,* Vohnem v. WarwUt (1866), 17 0. R 616. 

(t) Wanlifitrd v. Wanlford, eupra. 



He I)# aisfefam fdy grant pAsente^^ 

iion(«)(^ or release an aotton (n). He may make a eony^nce or 
nggjgi^i^t of personalty (o) or of realty (p). Bnt f^ugh he 
caDi before probate^ give a valid receipt for money payable npon 
an assignment, he cannot compel a purchaser to complete nntil 
after pirobate has been obtained (;). 

26ff> T^e acts of an executor, who dies without ever obtainintt 
proba|ie, bold good, provided the will is ultimately proved (r). 

369. As an executor derives his title from the will and not from 
the gmnt of probate, he may commence an action as executor before 
probate, but he cannot proceed beyond the stage at which it becomes 
necessary to prove his title (<), as the only evidence of his title is the 
grant ft). He may also as executor of a deceased creditor present 
a petition in bankruptcy (a), or a petition to wind op a limited 
company (6) before probate. 


■■ 



Fmb^. 
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Power '' 
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proceedliigPc 


267. Where a debtor does not dispute the debt, but requires 
production of probate before making payment to the executors, the duoti^ 
court can and will stay proceedings taken by the executors until probate, 
production of probate (c). 


268. An executor can also in his personal capacity maintain an 
action in respect of property of which he has been in actual poaaeMionof 
possession (d) ; but when the possession is in dispute, he must prove wneator. 
his title as executor («). 


269. If an executor elect to act he may be sued before probate, ** 

and cannot afterwards renounce (/). But^he court will not allow 
an action to be brought against one appointed executor, who has 
never meant to act, before he has had an opportunity of 


k) Whitehead v. Taylor (1839), 10 Ad. & EL 210. 

Boe d. BendaU v. Brnmenet (1770), 2 Wm. Bl. 692. 

I 'm) Smithlw v. Ghomdey (1556), 2 Dyor, 135 a. 

I n) Went. Cm, Ex., 14th ed., p. 81. 

'o) Braeier v. Hudten (1836), 8 Sim. 67. • 

p) Lend Transfer Act, 1897 (60 A 61 Yiot. o. 65), s. 2 (2). 

I {) Newton v. Metropoiitan Sail. Co, (1861), 1 Drew. A Sm. 583 ; see, also. Re 
Btami, Choker. Steeene, [1897] 1 Oh. 422. 

(r) Went Oft. Ex., 14th ed., p. 82 ; Brazier r. Hudeon, et^ra. 

(«) WanMbrd v. Wank/ord (1703), 1 Salk. 299, 303 ; Wm» r. Bieh (1742), 2 Atk. 
285 : Thimpton r. Beynolde (1827), 3 0. A P. 123. The stage at vhidi. the 
exeontw has prove his title is as aiole the hearing {Naston r. MetropriUan 
BaH. Co., emras Be Matonie and Oaural L\fe Aeewnawe Co. (1885), 32 Oh. D. 
878. • 


(t) B, T. NeOwreecA (Jn^fhmt*) (1791), 4 Tom Bep. 258, 260; Finney r. 
J5r»»«(187T).6Ch.D.98. „ j 

(«) Jftwers V. Javwt (1816), 7 ®innt 147; Be TMMey^ Ex parU FadUy 
(1818),8Hadd.241. • 

ih) BeMdeonkandOeneralLife'deturaHeeOtt.,tupra. _ _ . 

Je) Tarn r. Cemmenidl Bank of Bydney (1884), 12 a B. B. S94, foUowmg 
WM V. 4dkku (1834), 14 0. B. 401. 

OspUm v. B^^finge (1830)4^1 B. A ^ 241. 


(<)%!» ’? (tt® 10 Ves. 93; V; (1«82), Torn 

«dl; Jrii (1364), 4 Bb; 0. J. * Sm. W^-0. A} Jh LeveU, Amilw 

r. L6»*^,(l«»), 8 O. B. 198. 


’;a^-^30ET,' 
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nor will it make an order tor general adminig. 
traiabn in'the absence of a duly oonstitated legal personal repre< 
emlitoiive (/t). 

Sbot. 8. — What may be done by an Admimeirator before Grant. 
Sub-Sect. 1, — The Source of an AdminUtraior^B Title* 


3^'wiucGe of 270. The administrator derives his title entirely from the grant 
of letters of administration, and the property of the deceased does 
tort title. gf Until the grant the personal 

estate and effects of the intestate are vested in the President of the 
Probate, Divorce, and Admiralty Division (k ) : the real estate is 
vested in the heir-at-law (0< 


Sttb-Seot. i. — The Boetrine ef Relation Back, 

Dootrineof 271. In order to prevent injury from being done to a deceased 
idation back, person’s estate without remedy (m), the courts have adopted the 
doctrine that upon the grant being made the title of the adminis- 
AppUcatkai. trator relates back to the time of death. This doctrine has been 
consistently applied in aid of an administrator seeking to recover 
against a person who has dealt wrongfully with the deceased’s 
chattels or chattels real (n) : it is also applicable against a person 
dealing wrongfully with the deceased’s real estate (o). 

To wii&to 272. The doctrine is also applied to render valid dispositions of 
the deceased’s property made before the grant, when it is shown that 
o(«8tste. « such dispositions are for the benefit of the estate (p), or have been 
made in due course of administration (q). The disposition need not 
have been made by the person who ultimately obtains the grant, if 
it is ratified by the administrator on obtaining the grant (r). The 
doctrme does not apparently justify a distress made for rent before 


id) Douglae v. Forrest (1828), 4 )3ing. 686, 704. 

(A) Penny v. WaiU (184^, 2 Ph. 149 ; Oreaeor v. Bdbinton (18S1), 14 Beav. 
689 ; Cary v. HiOe (1872), L. E. 16 Eq. 79 ; BoweeU v. Jforrw (1873), L. B. 17 
20, disapprovmp Bayner y. Koehler (1872), L. B. 14 Eq. 262, and (Joote y. 
W^wy<^187^, L. B. 16 Eq. 634; see, also, Dovtdeswea y. Dowdeswdl (1878), 

(i) Oomhedt Oase (1721), 1 P. Wms. 766; Woolley y. Clark (1822), 6 B. & Aid. 
744. 

(As) By the Court of Probate Act, 1858 (21 & 22 Viot. o. 95), s. 19, the 
personal estate and effects of a person dying intestate became vested in the 
judge of the Court of Probate for the time being. By the Judicature Act, 
1873 (36 & 37 Viet. c. 66j, s. 34, all causes and matters pendifTg in the Court 
of Probate at ^eedate of the Act were assigned to the £^obate, Divorce, and 
Admiralty Division of the High Court of Justice; see, also, title Coubts, 
Vol. IX., p. 62. 

(Q V. John, [1898] 2 Gh. 673, 0. A. 
tm) Long v. Hebh (1652;, Sty. 341. 

^niah^nta) (ISO?), 8 East, 405; Tharpe v. 

226; 

Oim^erd {Earl) (185^, 11 Exch. 19. 

(o) Je (?ood^ iVyw, [1904] P. SOI, 0. A. 

^ ‘ 


|ijiT BSSobiroR ^'i^iKismTo#, 14 ? 

i ’ V ' - ' 

graii4!(«)i alihoagh in ejeokaent it allowed a demise io be hid at * >• 

period anterior to the grant (0> wi^ iti^y 

27!B. Though the administrator may after grant enforce a contract 
entered into before grant (a), he is not estopped in an action Admlntttta* 
brought after g^ant from setting up his title of personal representa- tor beibn 
tive to defeat ms own acts before grant (b). Oraatr 

274. A promise to pay a debt made to a person assuming to act 

as administrator, who subsequently obtains letters of administration, ^ 

will keep the debt alive in favour of the estate (c). toSnSiiiii^ 

275. Where the claim is founded upon actual possession, an 
administrator has, no doubt, before grant the same power as an Actions broa 
executor to brings actions in his personal capacity. Where he is admmiatntqt 
desirous of bringing an action, before grant, in a representative *»«*<»*« «*•«». 
capacity, in the Chancery Division, he may do so, but he must 

in a position to produce a grant at the hearing. At common law 
he could not sue before grant, and it has been held that this rule 
still prevails in the King’s Bench Division (d). 


Sect. 9. — The Executor de eon tort. 

Sub-Seot. 1 . — WTiat Acts make a Man Eocecutor de son tort 

276. An executor de son tort is one who takes upon himself Definition of 
the office of an executor, or intermeddles with the goods of a ^ecutor 
deceased person, without having been appointed an executor, or ‘™*‘"*^* 
without having obtained a grant of adminifitration from a competent 

court (e). The term is equally applicable in the case of an intestacy 
as in the case of testacy, there being no such term known to the 
law as an administrator de son tort (/). The term is not properly 
applicable to an executor who acts before probate (y). 

277. The slightest circumstance may make a person executor de Slight acts ot 

son tort if he intermeddles with the assets in such a way as to tatetfeiwce 
denote an assumption of the authority or an intention to exercise ' 


(«) Keane v. Dee (1821), cited in Fatten y. Fatten (1833) Ale. & N. 493, 49G. 
As to distress before grant, see p. 146, ante. 

(0 FeMm v. Fatten, eupra. 

(a) Foster v. Bates (1843), 12 M. & W. 226. 

;6) Doe d. Hamhy t. Olenn (1834), 1 Ad. & M. 49; ilfeMere v. Brown (1863), 1 
H. 40. 686. 


(c) Bodger V. Arch (1864), 10 Exbh. 333 ; dark y. Hooper (1834), 10 Bing. 
480, as explained in Stanford, Bpcddiiw and Boston Banking Co, v. Smith, [1892 j 
1 0. B. 766, 769, 0. A. See also title LnoTATiow os Aoiiows. 

(d) TatterAaU y. Ashworth (1903), cited in Yearly Practioe of the Suprmio 
Court, 1911, p, 9. An administrator oqnld not oommenoe a suit at law before 
grant (Jlfartin y. FvHer (1796), Omnh? 871 ; Wanhford y. Wa^ord (1703), 1 
841k, 299, per Powys, J., at p. 301). •He could, howeyer, file a bill in Ohano^, 
nnd it Was suffleient if be produced the grant at the heating (yeB y, Lutwi^s 
(1740), Bam. (oh.) 319 ; Mosess'Leri (1830), 3 Y. & Ot (*£) 369, 366; Daws 

Cciemah (1^9), 8 Jur. 948 ; Homer y. Homer (1868), 23 L. J. (OH.) 10). 

(f) PerA deflniti6n,.Bae Went. Off. Ex., I4th edl^p, 320. 

{/) Owtolphin* Orphan’s tiemey. Part II., o. 8, a. 2. 

(9) fitger* T, JVani (1827), lx., & J. 409,414. 



; ; the an eocieitto^ (&). Demandizig pays^ ot^bts 

t dtab Id tba deceased, pt^iig the deceased’s debts (ib earryiit^, on 
IbBwattf de, b^v^QBmeas {k), dte^sujg of his goods (^, may . ihalffi a. pcnrsoa 
' *”**”*». nebdior de son tdti/ but setting up a 'eolonrable title ;ld <&e 
v« deceased’s goods is not enough (m). A person urho enters upon a 
deceased person’s leasehold property, pays the ground rent»^4nd 
applies the rack-rent to his own purposes, renders himself liable 
to the landlord upon the covenants of the lease as executor do son 
tort of the . lessee (n) : but not a person who takes over leasehold 
property from an executor ds son tort (o), 

lattecaaeof 278. A person who fraudulently procures administration to be 
st^;^ granted to a stranger of mean estate, and thereby obtains possession 

^ of assets of the deceased person without paying their full value, 
renders himself liable to be charged as executor de son tort ; but he 
is to be allowed all just debts owing to him by the deceased, 
and all payments made by him which a lawful representative might 
have made (p). It has been said that a person who has obtained 
goods by a deed of gift, fraudulent as against the donor’s creditors, 
is, after the donor’s death, liable to his creditors as executor de son 
tort in respect of the goods while they remain in his hands (j). 


Aotsof 279. A person may, if necessity arises, give directions for the 

funeral (r), and may appropriate a reasonable sum for that purpose 
out of the money, of the deceased (s); may place the goods of the 
deceased in a place of safety (t); may look them up tqx preservation 
and make an mventory of them (a) ; may order necessaries for the 
household, provide for the deceased’s horses and cattle, and pay 
the physician’s fees (b). By so doing, he will not make himself 
liable as an executor de son tort. 


Seeeipt of 282. A person who receives payment from the executor de son 
fort of a debt due from the deceased (c), or who takes over property 

esttnUrt, — ■ — _____ 


(h) Peters v. £«rf*r (187W, 47 L. J. (e. b.) fi78. 

®» "• InflerfeT. Waterworth 
(18oo)p 4 M. « W. 9, the giving bv the widow of the deceased of a promissoty 
note for a debt whidbi was owing from the deceased was held not to constitute 
the widow executrix ds son tort. 

Uc) Hooper v. QwnrnoredH (1810), Wig^t. 10. 

(0 ^9 0!m 6 (1604)p fi Oo. Bep. 33 b; NuUy v. Fagan (1888), 22 L. B. Ir. 
104. See also title AucnoK Airo Attotionbbbs, Vol. L, p. 521. 


836 ; Godolphin, Oiphan’e Legacy» 


604 . 

(m) Fmmge r. Jarrat, (1796), 1 
But n., 0 . S, 8. 3. * 

(n) Wiaiame t. Beaks <1874), L. B. 9 0. P. 177. 

(o) PcmU T. Simfsoa (1846), 9 Q. B. 366. 

( j)) Stst. (1601) 43 eW 0. 8. 

to T. X(^(16ia Tdv. 196; see, too, Name. WOmerenm), 

8 Term fiep. 621; t. Pauns{^).\ Sar. & W. 2. ^ 

W Harrison v. (1798), 4 Yes. »2, 216. 

_M®«^i?W^Oiphan^i Iieg« 7 , Fart'ZL, o. 

(18»),4M.*W.878. - 

*P, ^k>ods<tfmmatrieh (1^), 29 L. B. Ir. 328. 
to Le^,.^ IL, a 8, 8. 8. 

(6) 101;, Im^ andFeovar V. * ~ 


(e) AHr«6» v. BM (1891}.66 


8, a 6; Camden #. 





kTOB. 


of a iPBiiB6n'froiu necatoK is ion tortJ'iAlk noi thereb# 

liimaellbi^iiie BQ executor <ie «<m thongbi,'if‘|ie bas t Me n 

the i^per^ ^tb notue of a truet, it may be fotIbWd bito bis 
baQdB«dB trust properly (e). 



0 * 

281* A person wbo takes possession of tbe foreign assets of & Tsungf 
deceased person, without taking possession of bis Endisb assets. 
does not become executor de son tort (/). ***** 

A pmrson wbo takes possession of tbe effects under tbe autbority i 

of or as agent of a rightful executor, whether be has proved tbe will pnnnnmfnti in ' 
or not, cannot be charged as executor de son tort(g), and, though 
his authority may be revoked by ^e death of the rightful executor, 

BO as to render him chargeable if, after his principal’s death, he tiva 
proceeds to act as an executor (h), yet the mere retention of the 
assets' as a trustee for the persons beneficially entitled will not 
render him chargeable as executor de son tort (t). 


282. The question of fact, whether a person has intermeddled, Qaestfon ot 
is one tor the jury: the result of that intermeddling, t.e., whether fact for jnrys 
it constitutes the person an executor de son tort, is a matter of law 
for the judge to decide (k). * 


StjB-Seot. 2 . — The Effects of the Acts of an Executor de son tort upon ths 
Property of the Deceased. 

283. Generally speaking, all lawful acts done in tbe professed Lawful acta 
administration of the estate by a person purporting to act as bi^the 
executor,^ which a rightful executor woul^ have been bound to *“*■***• 
perform in due course of administration, bind tbe e8tate(l). But 
where the alleged executor de son. tort does one single act only of an 
administrative character, that act is not binding upon the estate. 

To render an act binding, it must be shown that at the time in 
question the executor de son tort was acting in the character of an 
executor (m). 


SuB'SxoT. 3 , — The Liabilities and Bights of an Eoeeeyjtor de son tort. 

284. The executor de son tart is liable to be sued by the rightful LUtbOity 
representative (»), a creditor (o), or a beneficiary (p). He is not tobesmd. 


C. 


((Q Pau» V. (1846), 9 Q. B. 366 ; BiUr. OurUs (1865), L. B. 1 Eq. 90, 

rAoa Tfoon, y.-C., at p. 97. 

(«) Bill V. Ourtis, supra. 

(/) Beavan v. Bastes (Lord) (1856), 2 E. ft J. 724. 

J7a« T. ElBot (1791), Feato, 119 {;863; 8yk» v. Sykes (1870), L. B. 5 
F. 113. 

[h) Oomevl Atdrieh (1815), 4 U. ft S. 175. 

,4 Toodin T. Ba(ft(1823), Tom. ft B. 4.78. 

® T. Priest (1787), 2 Tern Step. 97. 

0) Cosd^s (1599), 5 Oo. Bep. 30 a; Parker v. Eef(.fl701), iLd. Baym. 
661 £ BoBd/sy v. Barber (1851), 6 Bxoh. 164, 188 ; Thmgean v. Barding 
ftB.0SO. 


(»53),a 
) Aft 

jsrcG _ _ 

lB^;:Ate;, 919, 


1^ Bl, Ooxa. 507, 



^ Exmmsf^ . 

%% lor more than has come to hie hands (g[), and he may, as 
rightial.E^santative, set np in mit^tion of damages 
.fineatM da iS^Tmente made hy nim in due coarse of admuiietratioD (f) j bat 
'awatoiii it would appear that' he cannot avail himself (^ thjs right of 
4 ' recoupment if the rightful representative is a creditor, and there 

^ ^ . are not sufficient assets left to pay his debt («). 

aiHimto 285. As against a creditor he may plead pletu a<hnini$travit(t); 
einaSltor^ or that he has, before action brought, handed over all the assets in 
*®**"“* his hands to the rightful representative (a), or has settled accounts 
with bitn (b). But it is no answer to the cr^itor that he has done 
so after action brought (c), nor can he obtain a valid discharge by 
liA.Tifling over the assets to another who has himself never become 
a rightful representative of the deceased (d). 


V«Ti0ll« 286. The executor de ion tort is answerable for the acts ot 

liabuiuea another when authorised and directed by him (e) ; he is responsible 

for the debts of an original testator when he has wrongfully 
administered to the latter’s executor (/). He may be required to 
render the account, list and statement which it is the duty of an 
executor to render when an order has been made for the adminis- 
tration of the estate in bankruptcy (g). He renders himself also 
liablei in respect of the property which he has administered, to the 
payment of legacy duty (A), succession duty(i), estate duty (ft), and 
statutory penalties (I). 


(g) Stokes v. Forter (1569), 2 Pyer, 166 b ; Zowrg v. Fulton (1834), 9 Sim. 
116 ; Tardley y. Arnold (1842), Car. & M. 434. 

(r) Pallet y. Priest (1787), 2 Term Bep. 97 ; Fyson y. Chambers (1842), 
9 M. ft W. 460, Lora Abinoeb, O.B., at p. 468. The decision in Wmley v. 
dark ^822), ' 6 n. ft Aid. 744, disallowing recoupment, probably went on the 
ground that the executor de son tort had not acted bond fids; see Thtmem 
y. Harding (1853), 2 E. ft B. 630, per Lord Campbell, O.J., at p. 636. 

(a) 2 Bl. Oom, 608; Mourdford y, Gibson (1804), 4 East, 441, 463 ; Elworthy 
y. Sandford (1864), 3 H. & G. 330. Tinder the old form of pleading the executor 
de son tort could noVas against the rightful representatiye, plead his payments 
in abatement of the action (JVhitehaU y. (1691), Garth. 104). 

(t) Oxenham y. Cktpp (1881), 2 B. ft Ad. 309; Tardley y. Arnold^ supra. 

(aj Padget y. Priestf supra* 

{h) Hill y. Curtis (1866) L. B. 1 Eq. 90, dissenting from dicta of Lord 
CoiTBNHAM, L.G., in Carmichael y. OomtcAcel (1846), 2 Ki. 101. 

(c) Curtis y. Ysmon (1790), 3 Term Bep. 687 ; afi&med sub nom. Vernon y.. 
Cl5rtia (1792), 2 Hy.BL 18, Ex. Gh. ; Layfteld y. Layfield (1834), 7 Sim. 172. 

(<2) Sharland y. Mildcn, Sharland y. Loosemoore (1846), 6 Hare, 469; HUl V. 
Curtis, supra, at p. 100. 

>) Be Byan, Kenny y. Byan, [1897] 1 L B. 613. 

/} Meurkk y. Anderson (1860), 14 Q. B. 719. 

j) Banlurupt^ Act, 1883 (46 ft 47 Viet. c. 6^, a. 126. Bor administration 
of estates in bankruptcy, see title BAma^CPTOY, Yol. II., pp. 93 si sea. 

(h) Legacy Duty Act, 1796 (36 Gfeo* 3, o. 62), s. 6# As to^ legagyiuid other 
deam duties, generally, see title BaPAiat Axlt> Other Dbatu Pxmxs, voL 

Succession Duty Act, 1663 (16 ft 17 Viet. o. 61), ss. 1, 44. 

Hew Tork Breweries Co. y. p8993 A. 0, " 


IQie Acts 


naltias aral 


^t, xm {id i«), 


37 ; OrewR ^Sidts etc. Act. 1865 r 29Tidt e. 104), b.; 57| GMtUS and 
loUnd Aot, 1881 (44 & 48 13), fc ^ ^ . : 
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f ABT ESiOUXOR OII>i0tolSTRi.T6B. !» 

2S^‘- The executor or admimsfoaiQr of an «temi9t 'de*8on t<^ Bam. 9. 
who jtas wfieted or converted to bis own nse VjUiy .eHeota of - <H«e 
(k deceesed.pereon is under tbe^ same liability as.bia testator or birt^de 
intestate (m) ; but suph representative is not liable for, A br^bof sout^ 
contiMt committed by the person with ^ whose goods the executor Luuiitgtor 
de ton tort has intermeddled («). hb tepiW' 

Ecntattyot 

288. Though the executor de ton tort may pay debts of an Ci^tkal no 
or superior degree, and even after action brought may dispose of the nvSm he 
assets in discharge of a debt of superior degree (o), he cannot retain 
a debt of his own even of a higher degree, or with the -assent of the 
rightful representative(p), unless he himself subsequently obtains 
administration (q). 

288. The executor de ton tort may, in the absence of circum- Stotntesot 
stances to raise a trust, rely upon the Statutes of Limitation (r). Limitation. 

290. Though an executor who has acted can be compelled to Oaonotbe 
take probate (a), a person who has intermeddled as executor de ton ^pdied to 
tort cannot be compelled to take out letters of administration (b). ^ ^ 

After judgment has been obtained by a creditor of the deceased Bxeoatkn 
against the executor de ton tort-, execution may issue against chattels ^ 

real upon which the executor de ton tort has entered (e). 


Part II. — Probate and Letters of 

« 

Administration. 

Beot. 1. — The Jurisdiction and Practice, 

Bub-Seot. l.^The Jurisdiction, 

291. The existing jurisdiction with regard to granting and nerivation ol 
revoking probates and letters of administration dates from the 
11th January, ISSS, on which date (d) both the vSluntory and con- ^ 
tentious jurisdiction and authority of all the then existing courts^ 
the chief of which were the ecclesiastical courts, were absolutely 


(m) Stat. (1678), 30 Oar. 2, c. 7, made perpetual by stat. (1698) 4 ^5 Will. & 
Mar. 0 . 24, s. 12* His liability would, liowever, be confined to the value of 
the assets of his immediate testator. 

M Wilson V. Hodson (1872), L. E. 7 Bx<di. 84. 

(o) Oxenham v. Clapp (1831), 2 B. A Ad. 309. m u 

(p) Went. Off. Ex., 14th p. 333 ; Ourtw 

«87 ; Wmedmi nmn. Vernon t. Cttriie (1792), 2 Hy. Bl. 18, Bx. Ch. ; Oxenham 

Stia. 1106. Bor exMator’s right of ibtaiiwr, »e p. 2S9» post. - , » a. 
„ (r) WAetetr. WdiOer (1804); 10 Tea 93; I>oyte v. Fdepi flOOSl 9 L £. 9& 
Bee title LnorATioW ox. Aolion. 

(«) Seep. 142, ««*«. _ 

« IniG Ooodt (ff Davie (1800), 4 Sw. ft ai«. 

4 Deherttt V. Ndeen, flS^ 2X It 90. ^ 

.(Q Ootttt of Pwbnte Act, lw7 ^ <k 21 Vick o. Wb 
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d^i^ip3yi^(0X' and irietf«»ted in the OtoWi to bo oxorois^ ‘ibi tbe 
the Growii ia lt^OTirt known as the Gonxt of Frobate(jf!X 
The coart was established as a conrt record exeseiaiQg 
the same powers thronghont the whole of England as Idle !l^*etbga- 
tive Conrt of the Archbishop of Canterbury then exercised ih the 
province of Canterbury in relation to testaments^ matters and 
causes and to the effects of deceased persons wit^ its jurisdic- 
tion (g), with power to require the attendance of witnesses and the 
production of documents (h). The practice was to be that of the 
rrerogative Court of Canterbury. The principal probate re^ty 
was established in London and district registries in the provinces, 
^e latter have no authority to entertain contentious business. 

The Court of Probate was expressly prohibited from entertain- 
ing suits for legacies, or for the distribution of residues (t). 

293. By virtue of the Judicature Act, 1873 (k), the Court 
of Probate, with other courts, became consolidated into the 
Supreme Court of Judicature (1). Its jurisdiction became vested 
in the High Court of Justice (m), to the Probate, Divorce, and 
Admiralty Division whereof probate matters were assign^ (n). 
No cause or matter other than such as might have been commenced 
in the Conrt of Probate may be assigned to the Probate Division (o), 
but it would appear that the other branches of the High Court 
have jurisdiction to entertain probate proceeding, though they 
would in fact refrain from exercising such jurisdiction (p). 

294. The Probate Division has power to require the attendance 
of witnesses and the production of documents (q) ; it has also 
jurisdiction, whether an action or other proceeding is pending 
or not, to order the production of any instrument purporting to to 
testamentary. Where it is believed that any such paper is in 
the possession or under the control of any person, the court has 
power to require his attendance for the purpose of being examined 
either in open court or upon interrogatories (r). If the examination 
is not made upon interrogatories it must be made in open court; 








(c) Court of Probate Act, 1857 (20 & 21 Yict. o. 77), s. 3. Aa to origin and 
hiatoiy of Ecdeeiaatioal Couiis, see title EodLESusnoAL Law, Yol. XI., m 499 
It teg. 

(/} fU<f.,e.4. 
ti) Ibid., a. 23. 

M)2M}.,a.24. 

M I1M., a. 23. . 

(«) 36 ft 37 Yict. 0 . 66 ; aee, also, title Oounrs, YoL IX., up. 51— *62. . 
m Judicature Aet, 1873 (36 ft 37 Yict. o. 66), a. 8. 
im) /Md., a. 16. 

pO lUi,, a. 34. This dirision is hereafter for the sake of breyity .re fei ied to 
aa toe Probate Dividon. 


(o) Judioatfore Act, 1875 (38 & dS YScti o. 77), a. 11 (3). 

(p) Pimeg v. Hmt (18i7), 6 D. 98, ftr Jxsai 


^ _ ,b»dy. Ibu«jf(1884), w liAHsoir, J/,. at 

ilfi^ 4 anadiotion was denied by Sir J. Biunixir and by Ooxxoir, in 

. fr) (S^*t Pr«bntaActil857^%21Y«k*1i7X i*^^^ ',v: 


JSSSEX, at<Bi. :101: 





'■* > . V ; ' • ' - ';'' ' . - 

the W ta Jari8di4^i(tt id drdfl» it to fiefore ii 

re^i^(«). The pwBoni requited to attend tai purpose ot 
beui gf d p>n>in ed is entitled to eondnot money (t) and to bO' represented 
by oopiael (o). . 

29(« Applications for an order for the prodnctioh of papers or 
vritings purporting to be testamentary may be made to the judge, 
by motion or summons when an action is pending, and by 
upon affidavit when no action is pending (&>. 

A fwlicitor holding a will for a client has no privilege in the 
matter, and may be ordered to lodge it in the probate registry (c). 

29^. A registrar of the Probate Division has power to transact 
all simh bnsiness and to exercise all such authority and jurisdiction 
in respect of the same, with certain exceptions, as a judge at 
chambers (d). A registrar of the princip^ registry has also 
statutory jurisdiction to issue a tuiApcena for the production of 
testamentary papers (e). It is very doubtful if such a auhpam 
can issue for service out of the jurisdiction, e.p., in Scotland (/). 
Disobedience to a judge’s order or registrar’s aul^ana is contempt 
of court. 

The jurisdiction of county courts in contentious probate matters 
has been dealt with elsewhere (p). 

Sub-Seot. i.-~The Butineu of the Court. 

297 • The business of the Probate Division is divided into w>m«>on 
form business and contentious business. Common form bnsiness 
consists of the issue of grants of probate and letters of administra* 
tion when there is no contention as to the right thereto, including 
the passing of probates and administrations through the court in 
contentious cases when the contest is terminated, and all business 
of a non-contentions nature taken in court in matters of testacy 
and intestacy, not being proceedings in any action, and also the 
business of lodging caveats against the grant of probate or adminis* 
tration(h). Citations and summonses may be issued in either 
non-contentions or contentions business. All other business of the 
court is contentious (t). * 

(«) In the Cfoode of Lam (1872), L. B. 2 P. & D. 488. 

((} in the Eetate of Harw^, £1907] P. 239, commenting upon In the Ooode ef 
W''ya W, .C18 98] P. 16, As to conduct money generally, see title i^DBiros, 
Vol. xm., np. 678 d tea. 

>} In the Goode of Cope (1887), 86 L. J. (p. & ic.) 83. 

Probate Bnlas (Oontentioas), 1862, r. 73. • 

In theSetatei/Sarveif, SHpra. 

(Q B. S. 0., Ord. 64, r. 12. The exceptions are set oat id the rula 

(«) Ooort of Probate Act, 1868 (21 A 22 Yict. o. 96), s. 23. The jnrisdiotioa 
of the legistmr under, this Act hsa not superseded the jurisdiction of the court 
nndwtiw Ooort of Probate Aet, 186? (20 ft 21 Yict. c. 77), s.'26, to ordSS 
||radtKAion(rf testamentary papers vgo^ motion {In the Goode of £1881] 

(/) Xa & (motion, November, 1894). 

w) GN-titteOouiRT .CouBXS, Yd. YIH., pp. 644 d sw. As to^oontempt of 
see.titds Oom^uvx ta Oouhr, AzraomfEHT akd gmaomzi, Yd. 
jp. 

(U OAMB Probate Act, 1867 (29 ft 21 Yict. «, 77), s. 2. ‘ ' 
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The wflining* 


iif>Szs(nraiati»'i3a> hmmamaKi^ 

pi^tiee Qf ythe. old Prerogative Ooort of C^terlmrjr in 
ip.oa!^iO<^tontioas boaitieas still remains in force (b). The roles and 
orders of the dd Ooort of Probate in eontentious business remain 
in force in the Probate Division, except so far as they have been 
altered or annulled by any rules of court made since the 
merger of the old Court of Probate in the High Court <^f Justice (t). 

The President for the time being of the Probate, Divorce, and 
Admiralty Division has mth regard to non-conteutioos or com- 
mon form business, and to the making of rules, the same poirera 
as those which were formerly vested in the judge of the Court 
of Probate (m). 

Stjb-Sbot. 3. — OaoeaU, 

299. A person who intends to oppose the issuing of a grant of 

E robate or letters of administration must either j^rsonally or by 
is solicitor enter a caveat in the principal registry or, if at the 
time of his death the deceased resided or had a fixed place of abode 
in a district, in the district registry (n). 

A caveat, which may be entered by anyone having or asserting 
an interest in the estate, remains in force for six months only, 
but may be renewed from time to time (o). After the entry of 
a caveat, no grant can issue unknown to the caveator. A caveat 
does not affect a grant made on the day on which it is entered (p). 

The person whose application is stopped by a caveat applies for 
a warning: a warning issues only out of the principal registry ( 9 ), 
and a copy of it must be left at the place mentioned in the caveat 
as tile address of the pwson who entered it. The warning must 
state the name and the interest of the party on whose behalf it is 
issued and the date of the will and codicils, if any, under which he 
claims, and it must contain an address within three miles of the 
OenefiU Post Office for service of notices (r). It must be signed 


(&) Oovtt of Probate Act, 1657 (20 & 21 Yict. 0 . 77). s. 29; In the (hode of 
Ccuatri (1896), 7fi L. T. 663 ; Druee v. Young, [18991 P. 84, 101. 

(() Jodioataie A«i, 1875 (38 & 39 Yict. c. 77), s. 18; Be Eaikltme, 
BijpUnun r. Garter, [1909] P. 118, 0. A. The rolee and orders now in force 
in non-oontentiouB bnsiuesB for the Prindpal and Distaiot Probate Beoisteies 

^-, 1 . — BepetriesI 1866 

--- iprf ^]^giB|^), ]871 (District 


as followB: — 1862 (Prii^pd 

nncipsl and District Begistnes). 1871 juvhwmjt,. xoia ^jk.wwxvw 

^jgiBtnes), 1873 (Prinoipal and Distriot Begistries), 1882 (Prinoipsd and 1^- 
tri^ lEtenstries), 1887 (Prind^l and Distriot Begistries), 1892 (Prind^ 
BM^try), 1894,- 18g6, and 1897 (Prindpal and District Begutries), . . 

Ixie nuesand orders in force in contentions businses are those of- 1862, 1,865, 
and 1874, except s^lac as those rules and orders have been altned or annulled 
l^rthe Boles <H the Supreme Oonxt. \ 

(m) Judioatnze Act, 1875 (38 A 89 Yict. c. 77), a 18. Per the powers of 
tiU'judn of-the Court of Probate, see the Court of Probate Ao^ 1357 (20 ^ 21 
Vmt^ 0. /. 7), a4.-30,-5A ^ 

(«) Ptobate Bulaa (Non-Contention^, 1862, r; 59. IQie actnid entryiof a 
eaveat » merely a ministerial adt (fii Jwiifon, [1901] P, 236), A 'caveat'con* 
■tititea. m disMtion tiiat notiiing dundd m done in the c 


nii fehiTi g 

ettreatoc. « i > '/ 

~ PfobUe Bnlea (Non-Oontentioas), 1862, r...60. 
I 62. 


deceased’s lestate 
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by & ic^B^rar, and ^ves notioa to the caveator to’; ehtor an* appeal Bkok/I; 

once $t the principal registry within six days and to set out his - 

interest. v ysmleilcB 

After ^service, an indorsement thereof should be m^e on the 
warning.. If no appearance is entered to a warning, the caveat is - 

cleared off upon affidavit evidence as to service of the warning and indotaMnent 
as to search and non-appearance (a). on waniing. 


Neither the caveat nor the entry of an appearance to the warning 
amount to the institution of proceedings in an action ; it is not 
until a writ has been issued that there is litigation between the 
parties (t). The caveator may subduct or withdraw his caveat at 
any time before it is warned, or after the issue of a warning if six 
days have not elapsed from the date of the issue of the warning or 
the warning has not been served. This latter fact must be proved 
by affidavit. The caveat must be subducted at the registry at 
which it was entered. 

If the caveator appears, no grant can issue without an order. If 
he w^es to appear after the expiration of the time named in the 
warning, he may issue a summons for leave to appear, provided the 
grant has not passed the seal. 

If, after appearance, the parties come to terms, a summons on 
an application to discontinue proceedings can then be taken out, 
and, on the requisite order being made, the grant will issue in due 
course. 

Sttb-Seot. 4. — OMUom. 

300. A citation is an instrument issuing from the principal (Stations: 
probate registry under the seal of the coflrt, signed by one^ of the natnreot 
registrars, containing a recital of the cause of issue and of the interest 

of the party extracting it, and giving a direction to the party cited to 
enter an appearance and take the steps specified , therein, with an 
intimation of the nature of the order the court is asked to and may 
make, unless good cause is shown to the contrary (a). 

301. A citation is employed both in non-contentious and in (U.) object oL 
contentious matters : its chief object in the fonaer is to compel all 

persons having a prior (b) or equal right to a grant to come in and 
take the grant, or else to lose their ri^t in favour of the applicant; 
in the latter, to compel a person to bring in a s^ant, or to propound 
a testamentuy paper, or to bring a person bmore the court to see 
proceedings. The person cited to see pro^edings is neither a jplsm- 
tiff nor a defendant in the action, but he is brought before the court 
in order- that his interests niay be bound. The practice as to such 
citations has not been (dtered by the Judicature Acts or the rules 
framed thereunder (c>. 

30S^. Citations can be extraeted only ffoto toe i»rinmp«a re§W^, 0H-)tooe«i. 
and no citation is to issue under eesl untQ'an ajSSdavit h!i titrifloetion 


\*) fitobote Buies (Non-OmteOtious), 1862, r. &s : ' 

^ W of Mcsirpeff K'09. • '' * v Z ’ '• ' ' 

( 4 W, 1 P. D. 148. 
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ftoiiwo imfc 






of l^n^p^ents it omt^B has been filed m tbe^istry .;||be 
fiiil^^Wdfjing eh0ttl3'not be made before the Bettlemefis m <lhe 
jpBift'' citation. Before a citation is signed by the regib^ar a 
'Caveat must be enteri^ against a grant being made, except & fte 
case of a oitatimt to exhibit an inventory, to render an acoooht, or 
to show canse why a bond should not be assigned so that it taay be. 
enforced against ue snreides (c). 

A copy of ttie citation must, where possible, be served persondly 
upon parties resident in Great Britain or Ireland; the ori^al 
citation must be shown if requested. If personal service cannot 
be effected, the direction of the judge or the registrars must U 
obtained as to the mode of service (/). It may be served upon 
parties resident out of Great Britain and Ireland by an advertise* 
ment settled and signed by one of the registrars (p). Service upon 
a minor or infant should be effected in the presence of his natural 
or legal guardian, or of the person upon whom the actual care and 
custody of the minor or infant for the time being has properly 
devolved (ft) ; the next of kin of the minor or infant should be also 
served. Where the person cited is a lunatic, sennce upon his com- 
mittee as well as upon the lunatic is required. Where there is no 
committee the service should be effected upon the lunatic in the 
presence of a medical man (i), and the next of kin of the lunatic 
should be also served. A certificate of service should be indorsed 
on the citation (J), 


Sub-Sect. 6, — Summontes. 

303. A suminona may be issued by any person in any matter, 
whether contentious or libn-contentiouB, with respect to which there 
is no rule or practice requiring a different mode of proceeding (ft). 
A copy of the summons must be served on the party summoned one 
clear day at least beforo the summons is returnable (Q. Separate 
summonses in contentious matters are exceedingly rare, except 



T.L.B.82S). 

(«) Probate BqIm (Oontentaoua), 1862, r. 15. As to caveats, see p. 154, ante 

(/) Probate Buies (CoatenUous}, 1862, r. 18 ; Probate Buies (Non-.Oon> 
temtioua), 1862, r. 69. 

(p) Probate Buies (0<mientious), 1862, t. 19; Probate Boles (Kon-Ooii- 
tentious}, 1882, r. 76. . 

M Oocper v. <?r«n (1825), 2 Add. 454; Brown v. WUdmim (1859), X. J- 
^(Tf d m) 64. wbero both custodian and the next of kin evaM anvice, 
servibe oh me minor was held sufBoient (Lean v. Ttner (1864), 8 Sw. A 
see, toOk XaiMon y.Nmilior (I860), 2 Sw. A Xr. 7). 

(0 /affte A)(xb</ffiritefe(18i»), 2$X. (V. A V.) 89; see,too,4fe(M"*^~ 

(1886), 17 iTS; Xr. a' hinatio ih the tifti 

V. Bafotf«^j[186ffk 2 Sijj A Xr. A ' 

. itentaoiis), x8t^L A 28. . 


fctt looi Bhandm, IBs 

idtetsTO 





snauloiiBite Iot disnsontiniyiicd 6f cbttientioas and 

a grtiiii. Applications in chambers subseqaent tb the ksne of the 
gamifcns for directions and before judgment, \rhether before the 
judge or a regislarar, are made by notice under the original sammons. 
After ja4gment, however, separate summonses must be taken out. 

304. A summons other than a summons in a pending cense is 
called an originating summons (m). Proceedings by originating 
Biunmons are regulated b^ a rule of the Supreme Court (n), 
which provides that the originating sammons must be prepared by 
the applicant or his solicitor, and sealed in the probate registry, the 
signature of the President being deemed to be equivalent to 
sealing (o) ; that the parties served with an ori ginatin g sammons 
must before they are heard (except in the instances next referred to) 
enter appearances at the probate registry and give notice thereof (p) : 
but that where there is no pending cause or matter a respondent to 
the rammons is not require to enter an appearance in matters 
relating to the acceptance of foreign sureties, applications for 
grants notwithstanding caveat, or leave to withdraw a caveat after 
warning (q). 

Sub-Sbot. 0 . — Motiofu, 

306. In cases where a difficulty arises with reference to a 
grant, as, for instance, where there is a doubt as to the due 
attestation of a will, or where the testator’s^ death has to be pre- 
sumed, or where the applicant has an inferior title to the grant, 
application must be made to the Probate Court by motion, which 
must be accompanied by a case on motion containing a short 
epitome of the facts, with the names of the ;^arties, dates, and the 
prayer of the applicant (r) : if deficient it is not to be received, 
except by leave of a registrar (s). 

Where notice of motion is required to be given, the practice is 
governed by the Buies of the Supreme Court (t). 


SuB-SsOT. 'l.—Appeai*. 

306. An appeal lies from a registrar to the jtidge in chambers, 
and is governed by the rule relating to appeals from masters (a). 
Appeals from an order made by a judge of the Probate Division in 
chambers are to be regulated by the practice in the Chancery 
Division (b). An appeal lies to the Court of Appeal from on order 


B, S. 0., Ord. 71, r. lA. 

;n) E,SwO.,Oid.d4. 

,0} jTNd., r. 4 b. 
p)' JTHilst r* 

' ‘MA, r. «r (10). See also B. 8, 0., AngoiA JL894, and July, 1906, t. 9, 
hbbwta.BuMs (Oob^BtiouB Bueinese), 1874* r. 126. ^ to 
, _»‘ae8 hj^rSiet AetAviwMb IfoMgmwth, dimei (1910), 64 

(«) im.i £128. . « * 1 ^ , 

w Hmeitn f. Pctmtm (1891), 91 Ib T. Jo. 66; Ne>Bt A; Ct, CM. 
■adtfaa JKaiionnB Ann 
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mad^%^ & }ti(}ge .o| the Brobate Division id 6ourt (e), whether the 
ie contentious or -non-eontentioaB (d). . 

Sbot. 2. — Of what Prolate may be granted. 

Sub-Sect. t.-~D<mmettti of a Tmtameniary CharaeUr candying wifJt the 
Statutory Requirements, 

807. Every instrument purporting to be testamentsiry and 
executed in accordance with the statutory roquirements (e) is 
entitled to probate if it disposes of property, whether personal or 
real (/), situated in England (g), or contains an appointment of an 
executor (h). A writing which merely revokes a former testamentary 
disposition without making any disposition of its own ought not to 
be admitted to probate (t), but the court may grant administration 
with the writing annexed (A>). A will which merely appoints a 
guardian ought not to be admitted to probate (!)• 

A will disposing of property situated in this country, made in 
pursuance of a power of appointment and executed in compliance 
with, &o requisi^ of the power, may be proved in- England, though 
not executed in grrn'rflffnTtMTili'^ testamentary law of the domicil 
of the party making it (m). miie'S8»l^ow®ver, ought not to take 
the form of. a grant of probate, but 

will annexed (n). The grant is conclusiw’*J^*‘* testament 
proved is the will of the testator, but it is not coZ?®^"®^’^® ®®.*® 
construction, or the rights to the property disposed o^. 

The will must be proved in England before the appointL^®^^ 
acted upon (p). ^ 

308. The form of the instrument is quite immaterial, ®°i® 
reqnisi^ being (1) that it was intended by the testator to 
after his death, and (2) that it is executed in accordance wi»H j® 
statutory requirement (g). Thus instruments in the form ofik®®®®® 


(e) Judicatiire Act, 1873 (36 & 37 Viet. c. 66), a. 19. 

U) Be Olook (1890), 16 P. D. 132, 0. A. 

(e) For statutory requii-ements of the Wills Act, 1837 (7 Will 4 & 
26), see title Wiliu 

(/) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (3). 

In the Cfoode efOoode (1867), L. B. 1 P. & D. 449. 


^**** 2 Sw. &Tr. 442; In the Ooade of 

L. B. 1 P. & IX 665 } In the Ooode of EonbuMe (1890), 15 P. D. 
(») A *fts (1869), L. B. 2 P. & D. 40. 

/M r- L. B. 1 P. & D. 53; In flis 
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to tM Goods of Buhiard . . 
heke (1869), L. B. l^P. & D. 683. 
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4> S." 'V *reivm, I io«wj.jr. «•( ; in %ne ttoode of 

fetters of adTwinirtr stiem with the will annexed, s^ n. Ut^i 
(1865),J4 ]^V. 

^fest of an 6 X 0 )^ 0116 .of apower* jne lufePowBBa. -• . . 
is jWws^dMs Wdrhe (1888k S4,(9v i>. *5 

L. B. MoniiNwMn^ 
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so have been admj^d to ^bbate (r). ' ^^Intontion thiti eaor. ab 

it shbold operate after death need not appear on Uta face of the Of f *** 
instrument, but may be proved by extrinsic evidence (s). 

3(]^< In certain cases documents referred to in a testator’s will ^ 
or codicU, though not themselves duly executed, may be incorporated 
in the will and included in the probate. Such a document must be ** ' 

strictly id^tified with the description contained in the will ; parol 
evidence is admissible for the purpose of identification (e). The 
reference must be to a document as an existing document, and not 
to ono which is to come into existence at a future date (a). If the 00 
will can be construed as referring e<lually to an existing or future * 

document, parol evidence is not admissible (b). The onus of proving ot'^iL 

the identity of the document and its existence at the date of the will 
lies upon the party seeking to establish it (e). 

A document not in existence at the date of ^e will, but which (ii.) Coen* . 
comes into existence before the execution of a subsequent codicil, oomiDg 
may be included in the probate, if the will read as speaking at the to**^** 
date of the codicil contains language which would operate as an date a 
incorporation of the document to which it refers (d) ; but even so Bu^uent 
the language of the will most point to an existing document (e). 

A codicil must be admitted to probate even where the will is not Probate of 
forthcoming (/) or has been revoked by destruction ( 3 ), notwith- 
standing that the codicil may thereby become unintelligible. 

310. Where two testamentary documents are executed on different Several 
dates, unless the later expressly or by implication revokes the 
earlier, both should be admitted to probaijp, upon the principle that 
every document purporting to be testamentary and duly executed 
ought to be admitted to probate (h). Where the documents are 
executed simultaneously, or it cannot be ascertained which was 
executed first, both are to be admitted to probate if upon any 


(r) In the Ooode of Cdtyer (1889), 14 P. D. 48; MUnes v. Foden (1890), IS 
P. D. 106, 

(«) R/berttm v. Smith (1870), L. B. 2 P. & D. 43 ; ^ the Ooode of Slinn 
(1890), 16 P. D. 166. 

(t) AUm v. Haddock (1868), 11 Moo. P. 0. 0. 427 ; In the Ooode ofAlmoenino 
(1869), 1 Sw. & Tr. 608 ; In the Ooode cf Oamett, f 1894] P. 90 ; Eyre v. Eyre, 
[1903] P. 131. 

(a) In the Ooode of Sunderland (1866), L. B. 1 P. & D. 198 ; In the Ooode of 
Seid (1868), 38 L. J. (r. & M.) 1 ; Durham v. Norihen, [1896] P. 66 ; In the 
Ooode of Smart, [1902] P. 238. In the Ooode of Hunt (1863), 2 Bob. Eocl. 622, 
and In the Ooode of Stewart (1863), 3 Sw. & Xr. 192, are not based umn any 
principle ; see In the Ooode of Smart, eupra, per Qokbxa BAttiiBs, J., at p. 
241. 

I A) Undoereity Col^e of North Wcdee v. Taylor, [1908] P. 140, 0. A. 

,c) Sinaleton v. TmUineon (1878), 3 App. Cos. 404, 

,a) In the Chod$i(f Truro {Loidy) (1866), L. E. 1 P. & 1). 201. 
f)IniheOoodi‘‘tf 8rMrt,wmr9> . ■ 

if) Bfodk V. JdbUng (1869), Ii. B. 4 P. & D. 686 (commenting on OlMdoun V. 
oaleoH (1847), 6 Notes of Oases, 623, and Orimwood v. Oiaene (I860), 2 Sw. & Tr. 
[8^; vardiner v. OourOwpe (1886), 12 P. D. 14; 7a the Ooode gf Savage (1870), 
fe.BaKAD.78., ' 

YfttNieHpode ^Turiter (1872), L. E. 2 P. AD. 408. 

) v..Mbi)K£li(06]K'66, 0. A., ferNAOumS WiWAUs, W,, at 
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dooniaenig eaa «> 

a^ljli'lpigfllher ; if the^^ oumot be so read neithw ie to be admitted 
I; W ittbbate (t). For tiie above porposes the Probate CSourl! iimst 
act as a court of ooi»traotion(A;). When a final vrill, not iixkni. 
dstent an earlim vfil, apTOinte a fresh ^executor, probate is 
granted of both iiudrcments to noth executors (2). 

SU. ’Where two testators make their wills in one and the same 
instrument, npon the death of one probate is granted of so much 
of the instriiment as then becomes operative (m). 

812. Where a will has been made in duplicate, both parts must 
be lodged at the registry for a grant, but one part is handed back 
with the grant after collation. 

313. Where a testamentary instrument Jias been lost or destroyed 
in such a way as not to effect a revocation, probate may be 
granted of the contents thereof, upon proof of such contents and of 
me due execution and attestation of the instrument (n). 

The {lerson who sets up an alleged will and, is unable to 
produce it, or any copy or draft of it, or any written evidence of its 
contents, is bound to prove its contents and its due execution 
and (titestation by evidence which is so clear and satisfactory as to 
remove, not all possible, but all reasonable, doubts on those points (o). 
If he succeed in establishing an intention on the ^artof the alleged 
testator to do some formal act, and the evidence is consistent with 
that intention having been carried into effect in a proper way, the 
court may infer the actual observance of all due formalities as a 
matter of probability (p).*’ 

^ The contents of a lost will may be proved by the evidence of a 
single witness, though interested, whose veracity and competency 
»e nnimpeached (q) ; and, where an alleged draft of the lost will 
is produced, the court must take the parol evidence side by side 
with the alleged draft and thereout extract as best it may the 
contents of the will(r). 


(t) Fhippt r. Anglaey (JSSirJ) (1751), 7 Bro. BarL Caa. 443 ; Toumumd ▼. Moon, 
[1905] F. 66,0. A. Theoouit8QugglestoieooiioilediBpotdtiouBwludiont)u|ifaoe 
crften might at first mg^t appear to be somewhat irreoonoilable (tMd.). As to 
how far mocmnstmufies between a later aad an earlier instrument amount to a 
revocation of the earlier, see title WoiU. 
tt) Lmago y. Ooo^n (1865), L. B. 1 F. & D. 57 ; Toonuend V. Moon, tuj^' 
(0 Bi the Good* of Morgan (1867), L. B. 1 F. & D. 828; In fho (fom 
«mAa», [1907] 2 LtE. 484. 

' IP.7. 


I’m) Intho ( 

I ft) Bhwm ▼. Brown (1858), 8 S. 2^B. 8?6. 

10 ) flarritv. Aft^M (1890), 15 F, 11.170,179,0. A. - 
(p) JSorru T. Skighi, oupra. The deetamtion of an alle^ testator that he 
has made a will is not admissible as evidntto of its due execittom (lnlB» '(hoii 

f m' * ^ ' 4***^ C W ?. 48, (h Aif J|« 

■ ’ % T. a. 
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3t4* As. a geoend role ihe coturi requirea ti^:lilMil viU, eV^ «■>*• 
whw^^Qiere is a draft or copy io «i8ten(», to be in solemn .1^ 

form b^re admitting it to probate (a) : bat in a deer ease probate R MWpl lf. 
toAji nitii the consent of all parties interested under an intestacy, l>efiplip . 
be gnmted upon motion, without requiring the will to be proved in Pn>i»t««i . 
Bolemn form (6). And when the estate is small the court may loatwoTia 
dispense with the consent of the parties interested under an 
inteB|acy(e). 

Where the original will has been lost or destroyed after the 0°«*» . 

testator’s death through the negligence of the executor, the court has 
juris^ction to order him to pay the costs occasioned by the loss (d). 

If, in tibe absence of the origmal will, there is a true copy or draft PmUta «f 
of the will in existence, probate is granted of that copy or draft (e) : Kripts, 
if the contents have to be proved by parol testimony, probate is 
granted of an afiSdavit of scripts filed in the action, or of the 
depodtion of a witness (/). Probate may also be granted of a 
press copy of a copy of the will (g). where the contents of a 
lost will are not completely proved, probate will be granted to the 
extent to which they are proved (7t)> 

Where a torn will is admitted to probate missing words will not 
be read into the will by the court, but when proved may be 
contained in a paper attached to the will (i). 

Sub-Sect. 2. — Privileged and Nuncupative Witte ^). 

315. The wills of soldiers on actual military service do not WiiboC 
require to be in writing so far as they dispose of personal estate (p. 

The term " actual military service ” is the equivalent of the Latin 
term “ in espedilione ” ; it includes the case of a soldier who has 
taken some step towards joining the forces in the field (m), and 
that of a soldier whose battalion has been ordered to mobilise, for 
active service (n), but not that of a soldier quartered at home daring 
peace, though on full pay(o). 

The term “soldier” mcludes an officer of every rank(p). A 


the quesfion of their admiasibOity has been expressly left open by the House 
of Lords {Woodward v. Qouletone (1886), 11 App. Oas. mf. 

[a) In the Qo^ of Barher (1886), L. B. 1 P. & D. 267 ; In the JSMate qf 
Carter (1908), 62 S<^ Jo. 600. 


% Ibid. 

(e) In the Ooode tf Apfed, [1899] P. 272, modifyim In the Goode Peareon, 
[ 1896 ] P. 269 : see, too. In the Goede <f Bmeeington, [1902] P. 1 . 

Id) Burie v. Burle (1868), L. B. 1 P. ft D. 472. 

(e) In the Goode of Orofte (1900), 17 T. L. B. 16 ; In the Goode of Onmdan, 
(1901), 17 T. L. B. 841. . 

(/) See Xcistram ft Goote, Probate Praotioe, 14th ed., p. 97. 

( 9 ) Lqfime v. GriJ^ (1909), 26 T. L. B. SOA 

(A) Bugdtn T. Bt. Leoua/rde (Lard) (187^, 1 P. D. 164, O* -A- , A • 

(») m.r. GW, [1909] P. 167{ In the Goode of Leigh, [1892] P. 88 ; I» Me 
( 1010 ). 44 LI 1 .T. 1871 ^ 

(h) A^wiB iaadeonaiy is known as,a ntmonpatw wilL , 

ffiirtute of ^nds [29 Oar. 2, o. 8), a 22 ; Wills Aot, 1837 (7 Will 4 ft 1 
Vi^ o..lA},,k.41: «ad se«,g«n«ra]ly, tiw Whm. , 


Geode ^SReeode, Q901] P. 78. 

T, Pafwe (13m' 3 Oort. 622. 
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Power of 
Admiralty to 
dispense with 
statatory 
xeqnirements. 


j^bateon 


E^iUsof 

Briti^ 

subjects. 


aoll^ltoi .aetaal military service may make a valid will at and 
aaor tke age of fourteen {{{>. 

' ;Sia The wills of mariners or seamen being at sea stand^ n^n 
tHie same footing as thosb of soldiers on actual military service (f). 
The term ''manner or seaman ” extends to officers of every rank («), 
and to merchant seamen (t). The privilege extends to a person in 
maritime service serving on board a vessel permanently stationed 
in a harbour (a), or on service in a river (b) ; and a will made in the 
course of a voyage may in fact be made on shore (c). 

Oertain statutory restrictions exist with regard to the testamentary 
dispositions of seamen and marines (d): for the purpose of these 
reMrictiohs the term “seaman or marine” is defined to mean a 
petty officer or seaman, non-commissioned officer of marines or 
marine, or other per^n forming part in any capacity of the com- 
plement of any of His Majesty’s vessels, or otherwise belonging to 
His Majesty’s naval or marine force, exclusive of commissioned, 
warrant, and subordinate officers, and assistant engineers, and of 
kroomen(e). 

Thus a will made by a person while serving as & seaman or 
marine is not valid for any purpose if it is written or contained 
on or in the same paper, parchment, or instrument with a power of 
attorney (/),* nor is a will made by a seaman or marine valid for 
the purpose of passing his naval assets unless it complies with 
certain statutory formalities (9). 

The Admiralty have, however, power to make payments to a 
person claiming under the will of a seaman or marine, though not 
made in compliance with the statutory formalities, where, having 
regard to the special circumstances of the death of the testator, 
they are of opinion that such formalities may be properly dispensed 
with (h). 

A nuncupative will may be admitted to probate on motion (i). 

Sra-SnoT. 9.—Wia$ of BritUh BtOjeeU out of the United Kingdom. 

817. A will or other testamentary instrument made out of the 
United Kingdom^by a British subject, whatever his domicil at the 

(2) In the Ooode of Farquhar (1846), 4 Note, of Cases, 651 ; In the Goode of 
Biseoek, [1901] P. 78. 

(r) Statute of Frauds (20 Oar. 2, c. 8), s. 22; Wills Act, 1837 (7 Will. 4 ft 1 
Vict. o. 26), 8. 11. . 

(.) In the Goode of Eayet (1839), 2 Curt. 338. 

a Bob. Bed. 108 ; In the Go^ of Porter (1869), 2 Sw. ft ®f. 376 j aud see titles 
Shipping ASD NAVioATioir; Wills. 

(ol In the Goode oflTMurdo (1867), L. k 1 P. ft D. 540. 

W Ooe* (1840), 2 Ourt.«76. 

^ Msnnes (Wills) Acts, 1865 and 1897 (28 ft 29' Wet. 

* M m Coimca of 28th Deoembep, 18M. ■ 

tWiUs) Aot, 1865 (28 ftao Vict. 0. 72), s.' 2. -■ 
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time ofimaking the will or at hie dedth, is, as regards perSotuA estate^ Ban. ii 

well ex^ated for the purpose of bdng admitted to: probate if it is Q^wbat 
made abcordiag to the forms required either by the law of the place FrobtAom# 
where it was made, or by the law of the place where the testator be grantedt 
was domiciled when it was made, or by the laws then in force itt that — 
part of His Majesty’s dominion where he had his domicil of origin (A). 

A will or other testamentary instrument made within the 
United Kingdom by a British subject (whatever his domicil at the ' 
time of making the same or at the time of his death) is, as regards 
personal estate, well executed and entitled to be admitted to probate, 
if executed according to the forms recognised by the laws for the 
time being in force in that part of the United Kingdom where the 
same was made (f). 


318. For the above purposes “personal estate” includes lease- 
holds (m), and “British subject” indudes a naturalised British 
subject (n), but regard must be had to any restriction in the 
certificate of naturalisation (o). 

A will, whether of a British subject or not (p), is not revoked or 
invalidated by a subsequent change of domicil (q). 

Sub-Seot. 4 . — With of Fortigntro, 


“ Personal 
estate *' 
inclndee 
leasebolda, 
British 
subject" 
includes a 
naturalised 
British 
subject. 


319. Where a person dies domiciled abroad, and it becomes wmaot 
necessary to prove his will in England, probate is granted of his 
will upon proof that the testator was domiciled in the country in domiciled 
question, and that either the foreign court has adopted his will as abroad, 
a valid testament, or that his will is valid by the law of that 
country (r). * 


320. The forms and solemnities of a will are governed by the 
law of the testator’s domicil («), and the English court has no 

{k) Wills Act, 1861 (24 & 25 Yict. c. 114), s. 1. This Act is commonly known 
as Lord Kingsdown’s Act. The Act do^ not validate an appointment in exercise 
of a power made by a will not cou^lying with the provisions of the Wills Act, 
1837 (7 Will. 4 & 1 Viot. c. 26) {Re Kirwavke 2V«(8f8(1883), 25 Ch. D. 373) ; and see 
title PowEBS. Where no specific form is squired by th% law of the country 
where the British subject is residing, it is sufficient thnt the courts of the 
country would have upheld the will {Rtdkea v. Btokee (1898), 78 L. T. 50). See^ 
also, Lyne v* De la Ferti and Dwan (1910), 102 L. T, 143. 

(Z) 'Virills Act, 1861 (24 d? 25 Viot. c. 114), A 2. 

(m) Re Orassi, Stubherfield v. (hrasei^ [1905] 1 Oh. 584. 


n\ Tn fAe Goode of Gaily (1876), 1 P. D. 438. 
n) Z» ‘ 


8 Sw. ^ 1 5 see, too, Jn tAs yf Doif Ai 

tltlee Oo]snPi.icr Yol. 

« ^1> XOx, - p. ^486; J V. i; , 



. ©.6). Se^ 

*BVJP|^(I, 


.4# <ia Colonial 


Validity of 
will proved 
in country 
of deceased’s 
domicil. 


Pbr rewDoation o| wills, see 


, ^ the Goode of Qatti (1879), 39 L. T. 639. 

In the EetaU <f Grooe, [1904] P. 269. 

. (?) Wills Act, 1861 (24 & 25 Viot. o. 114), s. 3. 
title WxLLSn 

(r) Enohm v. . Wylie (1862), 10 H* If. Oas. 1 ; In the Goode of DeehaU, In the 
Goods of de Vi^y (( 7 omw<cssW 1866 ), 54 If. J. (P. & A.) 58; MiUer v. Ja^mee. 

(1872), L. B. 3 P. A D. 4. Bor the qualification of an ea^rt tojprove the law, 
see in^As Goode qfBonM (1876), 1 P. B, 69; IniUGo^of [1899] 

287 \ BpofZew Rhodesia Oofie^iddted, IM*^ {1910] 9 Ctti. 95 ; qerhfioate 
of the ambamUw of the country under TOal of the mbasey iaalsp aqbepted {In 
ihe G^oods Eoo* 767 ; In the Opod$ of ^SRingmann (1862), 
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jusili^^io^ to questitfa^ ^Udityot the^rilliof ftpertoiid^attlsiled 
vlien that 'will lias admitted tojwobato by tbe dotiiitry 
jto.trmoh the testator di^ domiciled (0* viliere the testatec vas 
itota subject of the foreiga country in which he died dontidded, 
and the courts of that country apply a particular and not the 
general law to the succession to his estate, the English court 
adopts tile particular law (a). Where the will has been proved 
abroad it is the practice of the English court to require that any 
codicil should be proved in the court from which probate of the wiU 
has bemi obtoined before grantii^' probate of the codicil here (6). 

321. The English court in making its own grant follows the 
foreiga grant (e). Where probate has been granted by the foreign 
court to a person whose powers under the will fall short of toe 
powers of an executor according to English law, the English grant 
is not of probate, but of letters of administration (wito the will 
annexed) with powers corresponding as nearly as may be to those 
conferred by the will (d). The English court does not follow the 
foreign law so far as to make a grant to one who is personally dis. 
qualified by English law from taung the grant, as, for instance, a 
minor (e), nor will it' make a grant to a foreign executor where, by 
the foreiga law, the time for the execution of his executorship has 
expired y). 

322. Where probate has been granted by the foreign court, toe 
English grant is made upon the production of a duly authenticated 

S ot the will (p). If toe original will forms part of the foreign 
ate the copy may be made in toe English registry (h). The 
English grant being in general terms, probate will not be given of 
extracts only of a foreign will dealing with the testator’s assets in 
Enj^d (i). 

■* 

Sxtb-Seot. 0. — With dispoHng qf Property Bituakd Abroad. 

323. A will disposing only of properly situated in a foreign 
oountry is not entitled to probate in England (k), nor are letters of 


’() Whidter T. Hmh (1858), 7 H. L. Oas. im. 

Vl (Mtier v. Sivtm (1841), 2 Curt 866 ; MaUau v. MoIUm (1844), 1 
67. 


Bob. 


. (6) In the Ooode qf Miller (1883), 8 P. D. 167. 

(«} In the Oooie of ateigerwOd (1864), 10 Jw. (ir. a) 160 he the Ocode of 
mdvar (1866), 36 L. J. (r. ft U.) 41 ; 7n Ooode qf3iH(im), L. B. 1 P. AB. 
460 ; In the Ooode qf Hw (1870), L. B. 2 P. ft D. 80 ; In the Ooode of Soafrr 
(1800), 80 L. T. 206 ; 7n <A< Ooode ofMtatyaed, [1003] P. 126. In 7» Ooode of 
(1 800) 80 L. T. 808, probate WM granted of the exemplifloation of an ItHhftn 
wiB and two oodioOb, notvathstanding mat one of the ooduals had be4n idVAked. 

(d) 7n the Ooode of Coenaihan (1866), L. B. 1 P. ft D. 163; 7n the Ooode if Von 
ZMien, (ItSOQP. 148; aee,too,7n«^0ood(o/Br4Meman»,ri^}P. 

" ' '~V.263i iiaf 


’oede of Orleane (Thce&eef) (1860), 1 Sw. & Xr. 263| Iq Odi 
‘ w." ■ ■ : - . , ■ ' ' ’ 

. V. Andehon.and (I860), 2 Sw. AXr. S4« 

T.<ibfPMMBi(AN>^)(1767),2]^ WhMal 
w31 has bear adoiitted tosK^atOinthe Jorein oonidiy, 
‘^probate ot d traaaiitioy of Snbh tnuuilatiro (JTiatba r 
; andseetitieCME^ Ikws, YbL^VI.,.]|a 
qf CJorb. (_1867P6.il! B. 881. 

^ Von (Atow^) (1004), 20 T.' Ii.. B. 
aM*(1887);lK»r4 P, ft K 



rem^^iooo] p. 61. 
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AdmioWatiQii panted by the Eoc^h court (die daeeaaed 
left w^properfy in England (2). 

3SC '^ere a testator has made two wills, one dealing with his 

E roperfy in England and the other with his property abrirad, pro- 
ate may be obtained of the former will upon an attested copy of 
the latter will annexed to an affidavit being ffied (m). If the two 
wills ^nbt independent, but the one incorporates the other,' prp- 
bate ^ granted of both wills as in fact constituting one widl(n). 
Wberd it is the intention of the testator to keep the foreign and 
the English properties separate, probate issues of the English 
will alone (o). 


Sect. 8. — Probate in Common Form. 

Sub-Seot. 1 . — Sow md hy whom obtained. 

325. In all cases the application tot probate or for letters of 
administration may be made at the principal registry (p). Where 
tha deceased resided abroad and in cases of resealing application 
must be made at the principal registry (^). 

326. Probates and letters of administration may be granted in 
common form by district registrars (r), where it is shown by 
affidavit that the deceased person had at the time of his death a 
fixed place of abode within the district in which the application is 
made (s). The affidavit is conclusive for authorising the grant by 
the district registrar (t), but the district registrar has no power to 
make a grant in any case in which there is a contention as to the 
grant, until the contention is terminated or Reposed of (a). He must 
transmit notice of every application for a grant to the registrars of 
the principal registry (6), and in cases of doubt may take the direction 
of the judge (c). 


(i) In the Ooode of Tucker (1864), 84 L. J. (r. u. & A.) 29. 

(m) In tne Good* ^ After (1876), 1 P. D. 150; In the Goode o/Oallateay(W90), 
15 P. D. 147 ; In the Goode of De la Rue (1890), 15 P. D. 185 ; In the Good* of 
Beaman, [1891] P. 253 ; In the Goode qf Prater, [1891] P. 285 ; In the Eetate of 
laid, Gimer v. Overman (1907), 23 T, L. B. 716. In 7% the Goode of Bolton 
(1887), 12 P. D. 202, with the consent of the Belgian ezeoutor, probata was 
granted of both a Belgian and on English will to the English ezeoutor. 

(n) in tAs Goode (^Bowden (Lord) (1874), 43 L. JT. (v. & ii.) 26; In the Goode 
of Barrie (1870), L. B. 2 P. s D. 83; In Ms Cfoode ef Bela Saueeaye ^873), 
L.B.3 P. & D.42; In the Ooode of Murray, [1896] P.65; In t As Goods wsstsns 
(1898), 78 L. T. 49 ; In the Goode of Green (1899), 79 L. T. 738. 

(o) In Ms Goode of Behenley (1903), 20 1. L. B. 1^7. 

(p) Court of Probate Aot, 1W7 (20 & 21 Piet. o. 77), s. Otf. 

(?) At to resealing, seep. 178, post • ^ 

M The Court of nobate 1857 (20 & 21 Tiqh o. 77), a 13 and fSohed. A, 
oswbUshes disteiot registries throughotw England. . As ta principal and district 
ndstnes, see p, 152, anfe. This and the sw^eoding pan^^ arolT to a gtwt 

aoMfb pf aft wdA ftft to n grant proDates 

to leiddsaCe within me dtnmt oi the disi^ W adpug apara- 

' “ iMm(^«torator.'- P<afMniofoa^ aeelliMymopsBTO« lo^ 



dwtb 41^ '' 
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Oath of 
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vhitbr deceased died ob .or siaee the^ 2nd 
Aagiisil894, and the gross value of the property, real and personal, 
in irespeot of which estate duty (d) is payable on the death, exclusive 
of property settled otherwise than by the will of the testator does 
not exceed dGSOO, or where the deceased died on or since the 1st 
June, 1881, and the gross personal estate does not exceed. 4800, 
applications for representation to the deceased may be^ made tp.an 
Inland Beyenne officer (e). A deposit of 16s. is required for fees 
and expenses, and a further sum for the fixed duty of 30s. where the 
gross value does not exceed 4800, and of 60s. where the gross value 
exceeds 4800 and does not exceed 4600 (/). 

328 . The only person entitled to a grant of probate^ is the 
executor, whether he be expressly appointed or merely by implica- 
tion (g ) ; the application for a grant may be made by the executor in 
person or through a solicitor (h). 

The executor must be sworn to the truth of the will, the da^ of 
the testator’s death, and the due performance of his duties in a 
document called “ the Oath ” (i). He must state, therein the 
number of codicils (if any); a' description of the testator; his 
relationship to the testator, if he is a near relative; and the gross 
value of the estate — of the realty and personalty, if the testator 
died on or after the 1st January, 1898, of the personalty only if the 
deceased died before that date. The testamentary paper or papers 
to which the executor is sworn must be marked by the executor 
and the person before whom he is sworn (k). The registrars may 
require proof, in addition to the oath, of the identity of the testator 
or of the party applying for the grant (Q. 

829 . The executor,^ or some other competent person (m), must 
also make an affidavit for the use of the Inland Bevenue Com- 
missi^ers, and he must specify to the best of his knowledge in 
appropriate accounts annexed to the Inland Bevenue affidavit 
all the property in respect of which estate or other death duty 


(<{)_ For property ifi respect of wbidi estate duty is payable and rates of duty, 
see title Sstais Aim Oxhxb DzAtH Duties, Yol. xTfr. , pp, iss, 202. ' 

J e) Oostoms and Inland Bevenue Act, 18S1 (44 & 46 Yust. o. 12), s. 33, as 
ended by Finance Act, 1694 (67 ft 68 Yict. o. 30), s. 16. 

(/) The fixed duty covers both Iwaey and succession duly (Onstoms and 
Inland Bevenue Act, 1881 (44 ft 46 ^ct. o. 12), k 86. Under the Finance 
(1^-10) Act, 191 0 (10 Mw. 7, c. 8), s. 61 (2), a deduction is allowed frbm the 
va^ of property, crabjeot to fixed duty, of the purchase-money bhamed <a 

llAniA m riA nnn.rflSAn f.nm<AATi A a ^ 


Ta^ of property, subject to fixed dnty, of the puxdiase-iOLonev dhaxgied or 
JiAble to be charged thereon. As to applioations in oases of intestacy to registTarB 
of oou^ courts, sSsp. 193, jxwt. v 

M V. (1703b 1 »> 

0) Frobate Boles (Kon-Opntenmnis), 1862, r. 2. 

M The execotor’s oath ia to he Subsmbed and Sworn ty him aS Sn 
and th» ^ ^oa-Ooateolioto), 1662, 

racy affinn if ho obiebfc' to btoig sbreni: see Oatlb.Aik ll88S 
ftlA 62 Yiot. 0 . 46). Fdr melhddseif htaig sworn in ’Rn W ^n d KMhnm£’sea 

^ Urrwht (1869), Ik B, 1 F. ft D. 698. ^ ^ 




il.- or jiliCiriSTRATIOK. 


m 


ia ^ all pipperty^pMsiDg upon- tiM itoa^ of ih» 9tm.9* 

te8teto|r(n). . .. . ‘ tt^batoia 

3^/ A dopy of the Mrill and codicils (if any) is eh^dsed on 
official engrossment sheets, and, after the Inland Bevenue affidavit 
is passed at the Bstate Duty Office, all the documents, including the 5'*£m****^ 
original 'will and codicils (if any), are left at the probatd regist^; 
whereupon the form of grant is filled up at'the registry and annexeid 
to the engrossment and the record thereof completed (o). 

331> If the will be ^perfect on the face of it, and there is an Proof of due 
attestation clause reciting in effect that the statutory require* execution of 
ments (p) have been complied with, probate in common form issues **** 
upon the oath of the executor alone; if there be no attestation 
clause, or the clause be insufficient, an affidavit is required from at 
least one of the attesting witnesses, if either of them is living, that 
the statutory requirements were in fact complied with (q ) ; if both 
the witnesses are dead, resort must be had to other persons (if any) 
who may have been present at the execution, and, in the absence of 
such evidence, affidavit evidence must be procured of the hand* 
writing of the testator and of the attesting witnesses, and also of 
any circumstances which may raise a presumption in favour of the 
due execution of the will (r). If on reading the affidavits of both 
the attesting witnesses it appears that the statutory requirements 
were not complied with, probate must be refused (s) ; in a case of 
doubt the registrar may require the parties to bring the matter 
before the judge on motion (a). 


332. Before allowing probate to issue tff a will of a person who WiUa of Uiud 
was blind or obidously illiterate or ignorant, the registrar must ?L^**"** 
satisfy himself that the will was read over to the testator before 
being signed and that he understood it, or that he bad at such time 
knowledge of its contents (h). When a testator makes his mark 
through inability to sign, an affidavit of due execution is always 
required. 


333. When interlineations or alterations appear in the will 
(unless duly execu^, or recited in, or otherwise identified by the 

(n) stuup Act, 1815 (65 Oeo. 3, o. 184), s. 38, and finance Act, 1894 (57 & 58 
Viet 0 . 30), B. 8 (3). ihe fonns of the reqaisite affidavita are prescribed by ffie 
Treasury under the Customs and Inland Borenue Act, 1881 (44 & 45 Viet 
c. IS), s. S9 : see on this subject title Bstatb asd Othsb Dxath Duties, 
VoL xTIT p. 215 ; see also Enoydtopndia of Ponns and Precedents, YoL XVL, 
p. 688. 

(o) The Satoilg for proving a inll axe fully set out in*Tristrain & Coote’a 
^bate Practice, 14th ed., pp. 22 ef tea. In pursuance of the Court of Probate 
Act 1867 (20 ft 21 Viet o. 77), ss. 86, 67, the origmab of the willa pmv^ u 
the priho^al registry or in one of the district rejristries axe depewted^ at the 
^sceofpxix^ for sate custody. Calendars of all graxSb of probate and ^minw Ua* 
tion, 'whether . made at the principal registry or district registries, are kept at the 

segiatry for inspeotion puipbses. „ 

(i») 7or m atsitirioiy requiremehta of a will, aeo title Wixm* 
Non-Coatmtious), 1871, r*. A* , 
flbn-Oeuteidaiona), 1862, ri f t J 
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MttttfawtM|eoUnw)t sffi3ii^^'0vidoii<S0 of '.tiiAii!'' ttidsteiS' iii Iho 
Milt Mora its exeoaticHi atost be filed, except Whein the ttltem^htos 
iM^merely verbal, or ^an they are of small importonee ahd tta 
evidenced by the initials of the attesting witneB8es<eX 

834> Emsnrea and obliterations are not to prevail nwl^ ffg i^ved 
to haw exisM in the Mill at the time of its execution, nor unless the 
alterations tmreby efiMed in the will are duly executed and 
nor unless thw have been rendered valid by the re-execution of the 
wui, or by the^subsequent execution of a codicil thereta If no 
satisQMtory evidence can be adduced as to the time when such 
emsures rad obliterations were made, and the words erased or 
obliterated are not entirely effaced, but can upon insptotion of the 
paper be ascertained, they must form part of the probate (d). In 

S ^ of words having been erased or obHterated which 
thave been of importance, an affidavit is required («). The 
court wiU allow ^ use of artificial means to decipher the original 
words or figwes, but will not resort to physical interference with the 
docent (/). A magnifying glass may be used, but not chemicals. 
When alterations, interhneations, or obliterations are to stand a 
copy most be filed similar to the engrossment to show how the girat 
hMgone out. Whra they are not to stand, a copy of the will 
without rach alterations has to be filed and a registrar’s fiat nattiwp 
aside such alterations obtained. When there is pencil writing on 
the will or <^cils, a further red ink copy must be also filed for 
the perpetuation of the pencil writing. 

335. Where the will dbntains a misdescription or an insufficient 
^nption of the person nominated as executor, the grant goes to 
the p<^n who according to the evidence was actually intended by 
his corfMt descnptiOB, with the addition of the description written 
m tne will (y). 

♦ 1 ,?^* contains a clerical error fll), 

the w^ inserted in error will be struck out of the grant no 

worf being insert^ in the blank(i). The court hafS’ pJirSto 

probate the ^ature of a third person at ^he foot 
of a will which already Mn the signatures of two atfamW 

‘Wfd signature was S 
added with the object of attesting the will (k). 


(«) /ti’A, r. 11. 

(l«ft l» e B. 7; *«. 

‘ »• *■»%* 
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3Si^ PStosiyalMWMgflB may ftlso’ be omitM/from ihtf probaia Mot. '4 
and tbe copy of the will to be inserted in tlM books of the 
legists^ (0». but this is a power to be exerdised with great 
oderatf - ' 


moderation (mV 

338« No probate or letters of admipistration with tbe .will 
annexed can be issued until after the lapse of seyen days fro m the 
death exclusive of the day of death (n); and no letters of adminisiza- 
tion until after the lapse of fourteen days exclusive of the day of 
death (o), except under the direction of the judge, or by order of 
two of the registrars. A like order may be made by one of the 
registrars of the principal registry when the grant is at a district 
regist^ (p). 1 

Whke probate or administration is first applied for after the lapse 
of thi^ years from the death, the reason for the delay must be 
certified, and the registrars are empowered to require proof of the 
alleged cause of delay (q). A certificate by the solicitor or an 
affidavit by the applicant must be filed in explanation of 
the delay. 


WWBU 
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339. Where the applicant for a grant is unable to depose to the Fnobeckte 
precise date of death, it becomes necessary for him to obtain the 
leave of the court to swear the date of death. According to the usual 
practice he is required to depose in his affidavit in support of the 
application to his personal belief that tbe death occurred on or after 
a particular date(r), but the court does not always insist upon a 
statement of personal belief (a). * 

An letters referred to in the applicant’s affidavit should be 
exhibited to the affidavit or accounted for (t). 


340. The presumption of law is that a person is dead at the Preramptioa 
expiration of seven years from the time he was last known to be MtodMth. 
living («), unless some reason can be given for his not having been 
heard of during those seven years. The court will, however, on 
proof of sufficient inquiries, aUow the death of a testator to be sworn 
after a disappearance of less than seven years (af. 

There is no legal presumption as to a person having died at any 


(1) In Ooodt of Wartndby (1846), 1 Bob. EooL 423 ; Oitrtio v. Cbrtu (1826), 
8 Add. 33 ; Marth v. Manh (1860), 1 Sw. A 628. 

i m) In the Goods of Honytoood (ISTl), L. B. 2 P. & D. 261. 
n) Ptcbaie Boles (Non-Oontentioiis), 1862, r. 43. * 

p) Ibid,,x.4A. • 

p) Disoiot Benatry Boles, 1863, t. 61. 

9) Ptobote Botes (Non-Oonteotioos}, 1862, r. 46. A " certificate delay " 
VO a printed form is ireqoenily used and accepted. 

(r) in the Goode pfMurletm, (IdOdiP. 27. 

(»1 In the Bftete pf Wodher, [1909T1P. 116. 

(t) In the Goode o/ Otaeke, [1896] B. 287 ; see, too, in Me Gooietf 8<uil, [1896] 


R161 

„(») i>ee A KnigH v. Nepem 

fi^V,^Ced,B»^M( 

wd^'in'Mneral, see 


1833), 6 B. & Ad. ^6 : affipmcd on this pmt, 
(183^, k .U. A W. 894^JEbt, Gh. As to pnsnmptioii 
_ ^ JO^TIDBStOBp ^oia ISXlpUf PP* ^^00 tii' 9tQe 4 

if 'MaUhewt, [1898] P. 1? ; f»Me Geode pf Wine^ 
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partieolhr date during the seven years ({>), or as to his having died 
vrithont issue (c). 

As a rule, the order to presume death must be an order of the 
court obtained on motion, but where the whole personal estate does 
not exceed ^100, or where an order has been already made by the 
court in the case of one person killed in the same accident, e.^., a 
shipwreck, a registrar may make the order. 

341. Where two people perish by the same calamity, the court 
refuses to presume that they died at the same moment (d) ; in the 
absence of any evidence as to which survived _ the other, the court 
^ves leave to swear the death of each, allowing the applicant in 
each case to vary the usual form of oath by stating therein that 
there is no reason to believe that either survived the other (e). 


Stfb-Seot. 2 . — Limited Probatee. 


342. In certain cases a limited grant of probate is made. 


343. Where a testator appoints a separate executor for the 
purpose of carrying into effect the trusts and dispositions of a 
codicil, probate limited to the trusts and dispositions of the codicil 
is granted to such executor. A similar grant is made to a person 
who is appointed executor for a special purpose or in respect of a 
specific fund only. 

If the special executor obtain his grant first, the subsequent 
grant made to the general executor is called a ceeterorum grant If 
the general executor be the first to apply, he obtains a grant, save 
and except the property m respect of which the special executor has 
been appointed. 

344. Where a testator has made a will in exercise of a special 
power of appointment which is not revoked by his subsequent 
marriage, the court grants administration with the will annexed to 
the appointee limited to the property appointed (/). 

345. Probate of the contents of a lost will is limited until the 
original (or a more authentic copy) is brought into the registry (g). 
A similar limitation is contained in the probate of a copy of the 
will of a. British subject made abroad when the original is detained 
in a foxeign.country(k). 


In the case of a will made by a woman during coverture, 
it is no longer the practice to recite in the oath or the grant- the 

• «. — — I — 

(6) Jn tJie Goods of Smith (1861), 2 Sw. & Tr. 608 ; He PhenS^s' Trusts {18T0), 
6 Ch. App. 139 ; Be Aldersey, Gibson v. Hallf [1905] 2 Oh. 181. 

J Se JacksoUt Jackson y. Ward^ [1907] 2 Oh. 854. 

Underwood y. Wing (1855), 4 Pe (i, M. & (}. 633. 
fn the Goods of Ewoni (1859), 1 Bw, & Tr. 258 : In the Goods B^ynm, 
P. 141 ; In the Goods o/ Good (1908), 24 T. L. B. 493 : In the Estoies oj 
[Me) and Bruce (G. M.) (1910), 26 T. L. E. 381. 

(/) Gooda of BusseU (1890), 16 P. D. 111. For the non-xeyooatioin by e 
eabcwquent marriage of awUl made in exercise of a special power of appointmentt 
see &e WfflsAct. 1837 (7 WiU. 4 & 1 Vioic. 26), s. 18 ; and title Wills. , 

(a) F(ff lost wills, see p. 160, aide. ^ 

\h) In the Goods of Xemme, [1892] P« 89. 
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existence of separate personal estate of the testatrix or the power a 

or authority under which the will has been made. The grant, ^hateln 
vrhetber of probate, or of letters of administration with the will C^Qinon 

annexed, now takes the form of an ordinary grant without any Fwm. 

exception or limitation (i). Consequently the fact that a husband 
now proves his wife’s will in general form does not amount to an 
assent to his wife’s disposition (k). 


Sdb-Seot. 3 . — Second and Ceesaie Oranit. 

347. Where a testator has directed that in a certain event some Second and 
other person shall be substituted for his original executor, that other oessate 
person becomes entitled upon the happening of the event to a grant 8**®*s* 

in bis Own favour (2). Such a grant is known as a second grant. 

The substituted executor takes the executor’s oath, but swears the 
estate at the value only of what remains undistributed. A second 
grant is also required upon the death of a person who has taken 
a grant for the use and benefit of a person under disability, and a 
cessate grant is made on the removal of a disability. Where a 
grant has been made of the contents of a lost will, a second grant 
is made upon the production of the original. Where a codicil is 
found after probate of a will, a second grant is sometimes made. 

348. Where' one or some only of several executors have in the Donbla 
first instance obtained probate and subsequently another executor s»ntt. 
desires to come in and take probate, he obtains what is known as « 
double probate. In such a case the valuer of the estate is limited in 

the oath to that which remains unadministered, but the grant is 
made in general terms. 

An Inland Bevenue affidavit (m) is necessary in every case, 
and must be lodged at the Estate Duty Office with a memorial 
impressed with a duty-paid stamp thereon or a certificate that duty 
has been paid (n). 

The cessate administrator may call upon the original adminis- 
trator at any short time after the determinatiSn of the original 
administration to exhibit an inventory and account (o). The order 
is usually obtained upon summons. 


(0 Probate Buies (Non-Contontioue), 1887, rr. 16, 18, following the deouion 
in In the Goode of Price (1887), 12 F. D. 137. Where a woman dies testat^ 
leaving property which she had no power to dispose of bysvill, the husband is 
entitled to a grant of letters of administration to Bu<di of his wife’s property as 
®l>fi had no power to dispose of {In the Goode of Lemum, £1898] P. 216). As to 
the capacity of a married woman to a will, see title Wills. 

(h) Re AScvneon, Waller y. At&»nson^l899] 2 Oh. 1, 0. A. 

(1) In the Goode of Footer (1871), L.^ 2 P. & D. 804. 

{m) As to the appropriate form of Inland Bevenue affidavit, see title 
EsiIatb AMD Other Death Duties, Vol. xm,, p. 216. 

(n) For the practice in the case of second and doable grants, see Probate 
1868 (21 & 22 Yiot. o. 96), s. 20, and Tristram, & Ooote, Probate Practice, 
l4ih ed., pp. 164 et eeq, ; see, tro. In the Goode of QHffin (1910),*64 Sol. Jo. 
«78. As to memoiial on application for giants d» honie non,, see p. 196, poet. 

, (c) Taylor v. Sewton (1762), 1 Lee, 16. 
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Sub^Sect. ^.^Smc^ing IrUht Beakh, and Cdonial OranU. 

S49. Probate or letters of administration granted by the Irish 
court may be produced to a registrar of the English court for 
sealing with the English seal. When so sealed they are of the like 
force and effect and have the same operation in England as though 
originally granted there (p). 

350. Before they are sealed a certificate must be obtained from 
the Commissioners of Inland Bevenue or their proper officer that 
the grant of probate or letters of administration is duly stamped in 
respect of the duty on the personal estate and effects of which 
the deceased died possessed in England (q). For the same purpose 
English estate must be shown in the certificate, even though it 
be only trust estate. In the case of letters of administration a 
certificate of a registrar of the Irish court must also be filed that 
a bond has been given to the Irish court in a sum sufficient to 
cover the property in England as well as in Ireland in respect of 
which the administration is required to be resealed (r). A foolscap 
copy of the Irish grant must also be lodged for filing in the English 
registry. An application for resealing may be made by an agent 
who need not be a solicitor. 

In the case of estates under the gross value of £500, the Irish 
grant is resealed by the English court upon the payment of a fee 
of 2s. 6d. (s). 

For the purpose of obtaining the seal of the English court, the 
necessary documents and fees may be deposited at the registry 
out of which the Irish grant issued, or they may be deposited in 
the English registry. The converse of this practice holds good 
in the case of resealing English grants in Ireland (t). 

351. Where a person dies domiciled in Scotland any personal 
estate or effects situated in England or Ireland, or both, may be 
included in the inventory of his personal estate and effects. The 
value of such effects must be separately stated in the inventory, 
and the latter must be impressed with a stamp corresponding to the 
entire value of tlfe estate and effects included therein, wherever 
situated in the United Kingdom (u). Upon the production of the 
Scotch confirmation to the English court, and the deposit of a copy 
thereof with the registrar, the confirmation may be sealed with the 
seal of the English court, and thereafter will have the like force 
and effect in England as if probate or letters of administration, as 
the case may be,*had been granted by the English court (a). The 


(p) Probates and Letters of Administration Act (Ireland), 1857 (20 ft 21 Viet. 
0. 70), s. 96; see also title Estatb aio> Otheb Dbath Duxms, Vol. XIIL, 
p* 312. ^ 

i q) Probate Buies (Non-Oontentious), 1862, r. 73. 
ri Court of Probate Act, 1868 (21 ft 22 Viet. c. 96), s. 29. 
t) Fmance Act, 1894 (67 ft 68 Viet a 80), s. 16 (4). 
q 79,r. 76 a, of the Supreme Court of Judicature, Ireland: and Probate 

Buies Mon-Gontentious), 1896, V: 108. 

(») ConfiAnatioh of Executors (Scotland) for Confirmation and Probatel Ast> 
1868(21 ft 22 Viet 0.66), s. 9. - mob «uu x-ronowj ^ 

(a) Ibid,, s, 12, 
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confirauktioii mast Itoar the seal of the Scotch court and rnhst con- t. 

tain in the body of it a statement that the deceased died domiciled KnrtMtte la 
in Scotland and possessed assets in England (b). Oemum 

362* Additional confirmations of the Scotch court may be 
resealed in a similar manner, urhether the original confirmation has ^5?V*“*i*** 
been resealed or not, and although the additional inventory con- oonfirmUona, 
firmed does not contain any estate situated in Scotland (c). Where, 
however, an original confirmation does not include any Scotch 
property, it cannot be resealed. When it is desired to reseal an 
English grant in Scotland, the fact that the deceased died domiciled 
in England must be stated in the oath to lead the English grant, or 
in a special affidavit, in order that the English domieil may be 
noted on the English grant, for, without such notation, resealing 
in Scotland cannot take place (d). 

In the case of estates not exceeding a gross value of ^£500, the Estates andar 
Scotch confirmation may be sent by the commissary clerk in 
Scotland to the English court for resealing (e). There is no fee for 
resealing such a grant, and no copy need be filed in the English 
registry. 

An agent who is not a solicitor may lodge the necessary papers 
in the English registry. 

353. The English court has a similar power of resealing Colonial 
colonial grants (/). The English court must first be satisfied 8™“*^ 
that probate (or estate) duty has been paid in respect of so much of 
the estate as is liable to such duty in the United Kingdom, and, 
in the case of letters of administration, that security has been 
given in a sum sufficient in amount to* cover the property in 
the United Kingdom to which the letters of administration 
relate (<;). The English court may also, on the application of a Beqalrementi 
creditor, require, before sealing, that adequate security be given for resealmg. 
the payment of debts due from the estate to creditors in the United 
Kingdom (A). A sealed duplicate or certified copy of the colonial 
grant may be resealed in England (t). If the attorney of a colonial 
executor applies to reseaJ, he does not give a bqpd, though in all 
other cases of attorney grants a bond is necessary. 

The provisions relating to colonial grants are also applicable to 

(t) Oonfirmation of Executors (Scotland) [or Confirmation and Probate] Act, 

1838 (21 & 22 Yiot. o. 06), s. 12, as extendi by the Sheriff Courts (Scotland) 

Act, 1876 (39 & 40 Viet. c. 70), s. 42. 

(c) Sheriff Courts (Scotland) Act, 1876 (39 & 40 Viet. f. 70), s. 42. The 

expression *' additional confirmation ” is here intended to inolade eOei, ad non 
*xeeuta, and ad omit$a grants. , * 

(d) Oonfi:naation of Executors (Scotland) [or Confirmation and Probate] Act, 

1838 (21 & 22 Viet c. 06), s. 14. 

(e) Intestates’ Widows and Children (Scotland) Act, 1870 (38 & 39 Vict c. 41), 
s. 3 ; Small Testate Estates (Scotlan<)) Act, 1876 (39 & 40 Viet. c. 24), s. 3, as 
extended by Customs and Xnlaad Eevenue Act, 1881 (44 & 40 Vict. c. 12), s. 34 ; 
and Pinanoe Act, 1894 (07 & 08 Vict. *o. 30), a 23 (7). 

(/) Colonial Probates Act, 1892 (00 & 06 Vict o. 6). The Act extends to 
Bntidi jpossessionB, to which it been directed to ap^y by Orders in Council. 

Por a list of such possessionB, sse title DBFSHSSntOQta Aim OoiiOHlXS, VoL X., 

vm. 

(s) Odooial Probates Act, 1892 (00 A 06 Wot c. 6), A 2 (2). 

A) /Mi., 8. 2 (3). 

W /Mi.,e.2(V. 
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8mt. ft probai»or letters of administration granted by a British court in a 

i^bate in foreign country (y ). 

Common a limited colonial grant may be resealed in England (k). 

Form. Notice of an intended application for resealing must be advertised 
and the advertisement exhibited to the oath to lead the grant. 

Seot. 4. — Probate in Solemn Form. 

Sub-Sect. 1 . — Who may obtain Probate in Solemn Form* 

Proof In 364. If there should be any doubt as to the validity of a will or 

Kdemn form, any apprehension that there may be opposition to it, it is open to 
the executor to prove it in solemn form. To obtain such proof ha 
must commence a probate action and either by service of the writ, or 
by citation to see proceedings, bring in all persons (including the 
heir-at-law whete the testator has disposed of real estate), who would 
be entitled in distribution to the estate of the testator in case he had 
died intestate. The court must satisfy itself of the due execution 
of the will and of the testamentary capacity of the testator (1). 

Ydidity of 355. An executor who doubts the validity of a codicil should not 
a codicil Id cite the persons interested under the codicil to propound it, but 

doubt. should proceed to prove the will in solemn form, and cite the next 

of kin and the persons interested under the codicil to see the will 
proved (m). An executor who has proved a will in common form 
cannot, as executor, take proceedings to call in question the validity 
of that will(«). 

Persons « 356. The next of kin as such are entitled of common right to 

entitled to call for proof in solemn form : the heir is also entitled : similarly 
a legatee or devisee, whose legacy or devise has been omitted from 
form. the probate, and an executor, legatee, or devisee named in any 

other testamentary instrument of the deceased, whose interest is 
adversely affected by the will in question (o). The mere acquiescence 
of one of the next of kin in probate being granted in common form 
is no bar to the exercise of this right by him, even though he has 
received a legacy under the will (p) ; but he must bring into court 
the amount of Bis legacy (j), unless he be a minor (r). Long 
acquiescence may prove a bar, unless the party can account 
satisfactorily for the delay (s). 

(/) Colonial Probates Act, 1892 (65 & 56 Viet. c. 6), s. 3. Special rules have 
been framed for cairying out the provisions of tho Act, (namely, Eulos (Non- 
Contentious) of 7th December, 1892, Nos. 92 to 105). 

(A) In the Ooodt Sf Smith, [1904] P. 114. In In the Good* of Sander*, [1900] P. 
292, a colonial grant was allowed to be resealed, though the deceased left no 
assets in this country, there being, however, under the will of a third person a 
legacy due to the deceased’s representatives. 

(1) Bdbin v. Skeaia (1868), 1 Sw. & Tr.>148. 

(to) In the Good* of Benbow (1862), 2 Sw, & Tr. 488. As to w'faitinn a generally, 
see p. 155, ante. 

(n) In the Good* of Ohamlerlain (1867), L. E. 1 P. & D, 316. 

(o) See Ihistram & Ooote, Probate Practice, 14th cd., p. 314, 

u>) Better. AmUtrong (1822), 1 Add. 366 ; Core v. Spencer (1796), <dted 1 
Add. 374 ; Merryweafher v. Turner (1S44), 8 Curt. 802. • 

(«) EeK V. Armutrong, tupra ; Braham r. BurehOl (1826), 3 Add. 243. 256. 

M Goddard V. Norton (1846), 5 Notes of Cases, 76. 

(e) Newelt v. Week* (1614), 2 Phillim. 224, 232. 
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357' An executor who is cited to propound a will in* solemn Sbot. A 
form does not, by failing to appear to such citation, debar himself Probate In 
from subsequently obtaining probate of the will, if the court Soleam 
pronounce for it in the action. A citation to propound a will Pona, 
differs from, and has not the same effect as, a citation to take Faiiureof . 
probate (t). executor to 

appear to a 

Stjb-Sect. 2 . — Method of ohtainingm citation* 


368. The action (a) to obtain probate in solemn form must be The writ of 
commenced by the issue of a writ of summons indorsed with a oummoiis. 
statement of the nature of the claim made (/>); the indorsement 
must show the character in which the plaintiff claims (c). The 
issue of the writ must be preceded by the filing of an affidavit 
made by the plaintiff or one of the plaintiffs in verification of the 
indorsement on the writ (d). A writ of summons or notice thereof 
may by leave of the court or a judge be served out of the jurisdic- 
tion (c). The service of the writ and the entry of an appearance 
thereto are governed by the general rules of the Supreme 
Court (/). The pleadings in a probate action are also generally 
governed by the same rules. 

Where the plaintiff in a probate action disputes the interest of Plaintiff 
the defendant, he must allege in his statement of claim that he disputing 
denies the defendant’s interest (g). 

359. The defence must state what is the substance of the case Defence 
on which the defendant relies, and where it is pleaded that the 
testator was not of sound mind, memory, ,and understanding, par- cas^** 
ticulars of any specific instances of delusion must be delivered 
before the case is set down for trial ; except by leave of the court 
or judge, no evidence can be given of any other instances at the 
trial (h). 

860. A party opposing a.’will may, with his defence, give notice Notice with 
to the party setting it up that he merely insists upon the will defence that 
being proved in solemn form, and only intends to cross-examine fnij^ts^on 
the witnesses produced in support of the will; in such case proof in^ 
he does not in any event render himself liable to pay the costs of solemn form, 

(0 Bewsher v. Williama (1861), 3 Sw. & Tr. 62. For failure to appear to a 
citation to take probate, see Court of Probate Act, 1858 (21 & 22 Yiot. o. 95), 

8* 16 ; and see p. 144, ante, 

a For ibe purposes of the Buies of the Supreme Court a probate action is 
ed to include actions and other matters relating to the gr^t or recall of 
probate or letters of administration other than common fona business (B. S. 0., 

Ord. 71, r. 1). 

(5) E. S. d, Ord. 1, r. 1, and Old. 2, r. 1. A writ only issues out of the 
principal rerii^ (B. S. 0., Old. 6, r. 1). 

J c) E. S. 0., Ord. 3, r. 5. . ^ 

d) B. S. 0., Ord. 5, r. 16. There nfust be a certificate of the r^trar that a 
ficiont affi^ivit has been filed (Practice Masters* Buies, r. 6)* 

W B. S. 0., Ord. 11, r. 3. ^ 

(/) See title Pbaotzob ato Pboobdube. ^ appearance for an infant can 
only be entered by a guardian assigned to him by the order of a registrar 
(^bate Buies (Contentious), 1862, r. 74). * 

V) B. S* 0., Ord. 20, r. 9. 

WB.S.0.,Qid.l9,r.25A. 
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the other tdde, unless the judge is of opinion that there 'vas no 
reasonable ground for opposing the will (i). It does not at all follow 
because a defendant fails that there was no reasonable ground (k). 
A person seeking to call in and obtain revocation of a probate has 
no right to give such a notice (1). 

361. Both the plaintiff and the defendant must, within eight 
days of the entry of an appearance by the defendant, file affidavits 
of scripts, whether or not they have any script in their possession (m). 
No parfy may without leave inspect the affidavit or the scripts 
annexed thereto of any other party before he has filed his own 
affidavit (n). 

362. In probate actions, if a defendant make default in filing 
and delivering a defence, the action may proceed notwithstanding 
such default (o). 

363. A person may be cited to see proceedings in a probate 
action, the practice as to citations being still in force (p). Any 
person not named in the writ may intervene and appear in the 
action on filing an affidavit showing how he is interested in the 
testator’s estate (q). The possibility of an interest is sufficient to. 
entitle a person to become a party to the proceedings (r). A creditor 
who has obtained administration is entitled to dispute the validity 
ofawm(«). 

364. Where a will in dispute affects real estate, the heir-at-law, 
devisees, and other persons having, or pretending, interest in the 
real estete affected by the will must be cited to see proceedings, or 
otherwise summoned in like manner as the next of kin (a). The 
court will not give leave to cite the assign of the heir-at-law (b). 
The court has power to appoint a receiver of the real estate before 
the heic has been brought before the court (c). 

365. The question whether the action is to be tried with or 
without a jury is governed by the general rules of the Supreme 
Court regulating such questions (d). 


E. S. a, Old. 21. r. 18. 

, ; ZkiPtes r. Janet, [1899] P. 161. In Spicer v. Spicer, [1899] P. 38, and 
Perry v. JHxan (1899), 80 L. T. 297, the defendant, were ordered to pay the 
oosts. 

fJ) Tomalinv. Smart, [1904JP, 141, 

(m) Probate Bnles (ContenUou, BumneM), 1862, r. 80. The term “ aoript” 
oonipiiBOS w papere and writings being or purporting to be of a testamentary 
nature, and all men uotion, for and draft, of any testamentaiw diepoeitiona 

(n) Ibid., r. 32. * r 

(o) B. 8. 0., Ord. 27, t. 10. It i, not neoeMuy to file pleadioa,! 'so, 

InMrun & Ooote, Probate Practice, 14tii ed., p. 363. ^ ™ 

ip) Zennaimy y. ifennatoay (1876), 1 P. D. 148; see, too, E, S. 0., Ord. 16, 
r. 10, praaerrmg the rules as to parties in the Court of l^bate. 

fj) fe 8. a, Ord. 12, r. 23. ^ 

(1846), 1 Bob. Eeol. 270; Ori^ r. DoglUmi (I860), 

’*) B<M>e T. Chkman, Jennetu v. Seauehamp (1810), 1 FhiUim. 164. lOOt 
«} Courtof probate Act, 1847 (20 ft 31 Vik o. 77), e. 61. 

« JoRA V. Janet (1882), 7 P. D. 66. 

fj, tj Meeeitw-Terry.'M^heu) v. Toote (1908), 24 T- 1,. B, 46^ 

[d) Burgoine v. Moordaff (1883^ 8 F. D. 206, C. A.; Me titlM Juans; 
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366. A judgment in_ a probate action is binding not ^nly on Sbot. 4 . 

the parties to the action, but on every person who has had Probate in 
notice of the action, and has a right to intervene (e) ; where, upon fttlamn 

the facts then known, ho has no such right, he is not bound Pbftll. 

if other facts subsequently come to light (/); nor will he be BffecTT 
bound by a compromise of the action entered into without notice judgmmfc, • 
to him (p). 

367. The court can approve of a compromise on behalf of Where fafani* 
infants, but it has no power to^ force one upon them against the 

opinion of their advisers (h), and it will only approve of such a com- 
promise when the infants are parties to proceedings commenced by 
writ of summons (i), and on proper evidence that the compromise 
is for their benefit. 

368. The Probate Division has, apart from any rule of the Jurisdiction 
Supreme Court (k), an inherent jurisdiction, in common with other i®.***^ 
courts, to stay proceedings which are frivolous and vexatious and 

an abuse of the process cif the court (f). 

Sub-Sbot. 3. — Qroundt v/pon which Prdbaie of a Will may be opposed. 

^ (L) Want of due Execution^ 

369. Probate of a will may be opposed on the ground that the Evidence 
statutory requirements as to due execution have not been complied *tte*Mu* 
with(m). The evidence of one of the attesting witnesses, if he "*“**•• 
depose to the due execution, is sufficient (n) ; if he fail to prove the 

due execution, the other attesting witness must be called, although 
he may be an adverse witness (o). The party calling an attesting 
witness is entitled to cross-examine Limtp). If neither of the 
attesting witnesses can be found, any person who in fact saw the 
execution may be called, and the court is entitled to read the affidavit 
of one of the attesting witnesses previously made upon the applica- 
tion for a grant in common form (q). 


Pbaotice AMD Fbooedurb. The Court of Probate Act, 1857 (20 & 21 Viet, 
c. 77), B. 36, which gave the hoir-at-law the right to apply for a trial by 
a jury, has been repealed, see Statute Law Bovisios Act, 1892 (55 & 56 Viet. 
«. 19). 

(e) Newdl v. Weeto (1814), 2 PhUlim. 224; Bateliffe v. Bartm (1862), 2 
Sw. & Tr. 486 ; Mecredy v. Brown, [1906] 2 L PL 437, 0. A. 


1^) Young v. Hdlo^y, [1896]_P. 87. 


' Wyto^iey v. Andreuw (1871), Ij. E. 2 P. & D. 327 Ritchie v. Makdm, 
[1902] 2 L E. 403. 

. (h) Be BirchaU, mison v. BirehdU (1880), 16 Ch. D. 41, GL A. See, further, 
titles Pauily ABBAMOEHBirrs, p. no, post; Imtamts and Ohiu>bbm. 

(»■) Norman v. Btraims (1680), 6 P. D. 219. 

(*) The order in question is E. S. 0., Ord. 26, r. 4 ; see also title PaAonoB 
Asn Pbooedube. , ^ ^ . 

(1) Willi* y. Beauchamp {Earl) (1886), 11 P- D- 69, 0. A. 

(jji) Por tho statutory roQuiromeiits, see titlo Wills; soo also SuoyclopsBdia 
of Porms and Precedents, VoL Xn., p. 72, and Vol. XV p. 368. 
in) B^in v. BkeaU (1858), 1 Sw. & 2^. ^ ^ 

(o) eWea V. QciUe and Brown (1866), L. B. 1 P* & 70. 

W Jonn y. Jim» (1908), 24 T. L. B. 839. 

W) Bayu v. WUlie (1906), 76 L. J. (p.) 86. 

H.L.— XIVw 


I 
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fitaT. 4. 
Probate in 
Solemn 
Fonn. 
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in favour 
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standing. 
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of mind. 


Knowledge 
and approTal 
essential to 
validity 
of will. 


Presumption 
in favour of 
knowledge 
and approval* 


ExxcTrroBs and AmoNisraATOBS. 

. . (ii.) Want Cmpetent Understanding, 

870. A \nll rational on the face of it, and shown to have been 
sighed and attested in the manner prescribed by law, is pre. 
Burned, in the absence of any evidence to the contrary, to have 
been made by a person of competent understanding (r) ; but when 
the capacity of a testator is questioned, the burden of proof rests 
upon those who set up the will (s). 

The question of unsoundness of mind is one of degree (t)* The 
mere fact that a testator was eccentric (a), or was subject to one or 
more delusions, is not of itself sufficient to destroy the validity of 
his will ( 6 ) ; it must be shown that the delusion had, or was calculated 
to have, an influence on his testamentary dispositions (c). A 
person who has not the capacity to comprehend the extent of his 
property and the nature of the claims of people whom^ he is 
excluding from participation has not a sound disposing mind (d). 
But a display of unkind or even unnatural feeling towards a par- 
ticular person is not of itself sufficient to prove partial insanity; 
such insanity can only be proved by making out a case pf antipathy 
clearly resolvable into mental perversion (e). 

(iii.) Want of Knowledge and Approval. 

371. Probate of a will may also be opposed on the ground of 
the testator's want of knowledge and approval. It is essential to 
the validity of a will that the testator should have known and 
approved of its contents at the time of its execution (/). The 
burden of proving these facts is assumed by everyone who propounds 
a will; but the burden* is satisfied primi facie in the case of a 
competent testator by proving that he executed the will ( 9 ). 

372. In the absence of fraud it may be laid down as a general 
rule that the fact that his will has been duly read over to a capable 
testator on the occasion of its execution, or that its contents have 
been brought to his notice in any other way, is conclusive evidence 


(r) Symtt v. Orem (1859), 1 Sw. & Tr. 401, per Sir 0. Cresswsll, at p. 402. 
As to persons non compos mmtia, generally, see title Luiutios and PmtsoNS at 
Unsound Mind. 

(») jSmas V. 8mm (1879), 6 P. D. 84. As to incapacity ol testator of unsound 
mind, see titles Lunatics and Pebsonb of Unsound Mind ; W tt.tj». . 

(t) Bwdett V. Thompson (1873), L. B. 3 F. & D. 72, n.; Sutton y. Sadler 
(1867), 3 0. B. (N. a),,87. 

(o) PUUngton y.Oray, [1899] A. 0. 401, 407, P. 0. 

j[6) Bardts y, OoodfeUow (1870), Ii. B. 6 Q. B. 649 (qualifying the doctrine 
laid down in this respect by Waring y. Waring (1848), 6 Moo. P, 0. 0. 841, and 
Smith y. TObitt (1887), L. B. 1 P. 4 D. 398) ; Murfett y. Smith (1887), 12 P. D. 
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that he. approved of, as vrell as knew, the contents thereof (h), 4, 

There is, however, no nnpelding rule of law that a testator who Itobate in 
executes his will after having had it read to him must be held to S^ma 

have known, and approved of, the contents; it is open to the Ponn, 

tribunal before whom the question arises to find as a fact that the “T • 
will has not been read to him in such a way as to convey to his 
mind a due appreciation of its contents (t). 

373> Where the testator is shown to have known and approved wii*t can be 
of a particular word or clause, it cannot be excepted out of the «<»?*«* 
f^ant, oven though it produce an effect contrary to his real inten- “*«**“*• 
tion, or though it may have been inserted by a slip on the part of 
the draughtsman (y). The court will, however, except out of the 
grant a word or clause which has been introduced into the will 
fter inetiriam, without the knowledge or instructions of the 
testator (k), and will refuse probate of a document executed by 
mistake (I). 

(iv.) Undue Influence. 

374. A will may be set aside on the ground of its having been What 
obtained by undue influence. The party alleging undue influence constitutes 
has the right to begin (»»). To constitute undue influence in the SI!fln°nr*- 
eye of the law there must be coercion (n); pressure of whatever 
character, whether acting on the fears or the hopes, if so exerted as 

to overpower the volition without convincing the judgment, is a 
species of restraint under which no valid will can be made (o). 

375. The mere proof of the existence of the relation of parent FiSrampUon. 
and child, husband and wife, doctor and pdtient, solicitor and client, 
confessor and penitent, guardian and ward, tutor and pupil, does 

not raise a presumption of undue influence suflicient to vitiate a 
gift by will (p). 

(v.) Fraud. 

376. Where a clause can be shown to have been introduced into Clauses 
a will by means of fraud practised upon the testator (q), or by 

(ft) Omrdhmae v. Blackburn (1866), L. B. 1 F. & D. 109. See the fifth rule 
laid down by Sir J. P. WltDE, at p. 116. “ 

(i) Fulton V. Andrew (1876), L. B. 7 H. L. 448, commenting upon Atttr v. 

Atkineon (1869), L. B. 1 P. & D. 666 ; Qarnelt-Balfleld v. Odmett-Batfleld, 

[1901] P. 336 ; see, too, BeamUh v. Beam'eh, [18941 1 1. B. 7. 

if) Harter v. Harter (1873), L. B. 3 P. & D. 11; GbUint v. EMone, 

[1893] P. 1 ; Bhodea v. Rhodes (1882), 7 App. Cas. 192, P. a 

(ft) In the Ooode of Oswald (1874), L. B. 3 P. & D, 162 : MorreU v. Morrell 
(1882), 7 P. D. 68 ; i» the Goode of Moore, [1892] P. 378 ; In the Goode qf Boehm 
(Sir JiJ?.), [1891] P.247. 

(l) fh the Estate qf Meyer, [1908] F. 353. As to mistake, generally, see title 
Mistake. 

(m) HuUw T. GHmthme (1879), 6 P*D. 24. See also titlee Miskbpebsbnta- 
®oir Ajn> FKAun; Wills. 

(«■) Wingroue y. Wingrove (1886), ll P. D. 81. 

(o) Hall V. Hall (1868), L. B. 1 P. & D. 481, per Sir J. P. Wilde, atp. 482; 

*ee, too, Mountain v. Bennet (1787), 1 Cox, Eq. Cas. 363 ; Boyee y. BoaehorOugh 
(1867), 6 H. L. Cas. 2, 61 ; Bcmdame v. Richardson, [1906] A. 0. 169, P. 0. 

Parfltt T. Zawleee (1872), L. B. 2 P. & D. 462. 

„.($) Guardhouse v. Blackburn, supra; see the .ftnurth rule laid down by 
SttJ.P.WilJ)B,atp.ll6. ^ 
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torgdry Bflier his death (r), it is excepted out of the grant. In 
sura a case the court has jurisdiction to declare the executors 
trustees for the person deprived of benefit by the fraud («). 

377. Where a person has prepared a vrill in his own favour, it 
is his duty to bring home to the mmd of the testator the effect of his 
testamentary act, and failure to do so may amount to fraud (t). 
It is a circumstance that ought generally to excite suspicion, 
and call for vigilant and jealous examination of the evidence in 
support of the instrument (a). It rests upon the person who has 
procured a will, under which he takes a large benefit, to show that 
the will does really express the mind and intention of the testator (6). 
The mere circumstance that the person who prepared a will takes 
an interest under it does not vitiate the will (c). 

(vi.) Inatrummt not intended to operate as a WdL 

378. Probate of a document, though on the face of it testa* 
mentary and duly executed, may be refused, if the author had no 
real intention that it should operate as a will (d). 

(vii.) Revocation, 

379. A will may be opposed on the ground that it has been 
revoked (e). 

Bub-Seot. 4. — Cott» of Probate Action, 

380. Costs are in the discretion of the court (/) ; where an 
action is tried with a jury the costs follow the event, unless the 
court for good cause otherwise orders (jg). In the exercise of its 
discretion the court is guided by the principlos which were laid 
down by the old courts of probate (h). 

381. An executor who proves a will in solemn form, whether he 
has done so of his own motion or has been put to proof by parties 
interested, is entitled to retain his costs out of the estate. A 
beneficiary who successfully propounds a will in solemn form 
is also entitled te his costs and expenses out of the estate (i) on 
the same scale as an executor {k). A person entitled under an 


(r^ Phme t. Beale (ITlT), 1 P. WmB. 388. See also title Equity, VoL XIII., 

^ fs) Bette V. Doughty (1879), 5 P. D. 26. 

(<) Futton V. Andrm (1875), L. E. 7 II. L. 448, per Lord Caibns, L.C., at 
p.463. * 

(0) Barry v. Bvtlin (1838), 2 Moo. P. 0. 0. 480, per Pabkb, B., at p. 483; 
Tyrrell v Painton, [1894] P. 151, 0. A., per Lntnusv, L.J., at p. 157. 

(1) Btwm V. Fieher (1890), 63 L. T. 465 ; Finny v. QoeeU (1909), 25 T. L. B. 
186, 0. A, 

(e) Lw) T. Guthrie, [1909] A. 0. 278, 283. 

(<Q Nichole V. Nichole (1814), 2 Phillim, 180 ; see, too, Fergueon-Davie r. 
Fergueon-Dame (1890), 15 P. D. 109. 

(«) As to the niquisiteB for revocation, see title Wills. 

' f*) Judioatuie Act, 1890 (53 A 54 Tiot. c. 44), s. 5. 


(/) Judioatuie Act, 1890 (53 A 54 Tiot. 

&) E. S. 0., Old. 65, r. 1. - 

(A) Twin V. Tye, [19021 P. 92; Fogey. 

fJ\ O OAO 


0 Buttm r. Drcm (1815), 2 Phaiim.-A23. 

I k) WBhbeeim v. Corfleld (1881), 61 P. D. 27. 


WilUatneon (1902), 87 L. T. 146, 
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intestacy ({) or under a prior will who successfully contests the Ssor. 4.- 
validity of a later will is also entitled to his costs out of the Probate in 
estate, BO far as the unsuccessful party fails to pay them. Where Solesin 
there is sufficient divergence of interest between defendants, they Pona,' 
are justified in appearing by separate counsel (m). , , 

383, An executor,^ being primA facie justified in propounding a Costs of 
will, is generally entitled to his costs out of the estate, even if he onsuceessfoi 
be unsuccessful (n). He may, howevfflr, by his conduct not only 
disentitle himself to costs, but render himself liable to pay the costs 
of the successful parties, especially if he himself takes a largo 
benefit under the will which he seeks to propound (o). With regard 
toother unsuccessful parties two general rules have been laid other 
down (p)-: (1) Where the cause of litigation takes its origin in the unBuceessfol 
fault of the testator, or of those interested in the residuary estate (g), P®^^ 
the costs of the unsuccessful party are allowed out of the estate, 
and (2) the unsuccessful parly will not be ordered to pay costs if 
there be a sufficient and reasonable ground, looking to his know- 
ledge and means of knowledge, to question the execution of the 
will or the capacity of the testator, or to make a charge of undue 
influence or fraud (r). A party unsuccessfully seeking to revoke a 
will must pay the costs, unless he has reasonable grounds for raising 
the question (s). The costs of a party who gives notice that he 
merely intends to cross-examine the witnesses produced in support 
of the will have been previously dealt with(t). 


383. The rights and liabilities of interveners with regard to intervenen. 
costs depend upon the circumstances of eaqh case. A summons by 
a married woman for leave to intervene amounts to the institution 
of proceedings by her, so as to render her separate property liable 
to be condemned in costs (a). 

The court has power to order a party who has been cited, but 
has not appeared, to pay costs (b). 


384. Where an order is made in a probate action that costs 
are to be paid out of the estate, the judge making the order may 
2 5 

(0 OriUMl V. OWfcAeB (18631, 3 Sw. & Tr. 41. 

(m) Bagahaw v. Pimm, flSOOl P. 148, 0. A. 

In) BoughUm v. AnwW (1873), L. B. 3 P. & D. 64. 

(o) See Savh v. AtWnwn (1822), 1 Add. 162 ; Dodge v. Meech (1828), 1 Hag. 
Eco, 612 ; Marth v. TymM (1828), 2 Hag. Eoo. 84 ; BaJcor v. Bait (1838), 2 Moo. 
E. 0. 0. 317. 

(p) MUehdl V. Oard (1868), 3 Sw. & Tr. 276. * 

_ (?) See Smith v. Smith (18^), 4 Sw. & Tr. 3 ; Orton v. Smith (1873), L. B. 3 
1*. & D. 28. 

(*■) For instances, see Ferreu v. King (1861), 3 Sw. & Tr. 61 ; Bramley v. 

j ^ , Tippett V. Tippett (1865), L. B. 1 P. & D. 64 { 

BatM, 
Tenniavnod 


dylmin v. Aylwin, [1002] P. 203. 

^(«) Spun V. n 907 ] P. 122,^<Ammeutmg5m WUmn v, 

•^9; Lwy v. Leo (If 

5 J T. -n ge%m 


Payment 
ot costa 
out ot certalii 
portions ot 
estate. 


V. '(fl^),-26 T. L. B. 717; Dldeom v. 

25T.L.026. 

(1) See p. 176, ante. , , 

(a) CNefe« V. Orkhitt, [1902] P. 177, 0. A. As to the liability of marned 
women to pay costs, see titlo Hvsbahd and Wivb. 

% King V. CHOard (1867), L. E. 1 P. & D. 639. 
generally, see title SoLiorroBS. 


As to taxation of oosts, 
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SKn. 4. direct o'ttt of what portion or portions of the estate they are to be 
Probate in paid(e). Where they are directed generally to be paid oat of the 
Solemn estate, they are payable out of the entirety of the estate in due 
Fam, order of administration (d). Where the order of the Probate Division 
for payment of costs is not made until after an order has been made 
in Chancery for the administration of the estate, the order of the 
Probate Division can only operate upon what remains after payment 
of the costs of administration (e). 

8bot. 6. — General Grants of Administration. 

Stjb-Sbot. 1 . — In Oeneral. 


Foundation 385. Where a person dies intestate (/) representation to his estate 
^ jnrtodiction jg obtained by means of a grant of letters of administration (g). 

“ The foundation of the jurisdiction of the court to make a grant is 
that there is property belonging to the intestate within its juris- 
diction to be distributed (h ) ; it is accordingly essential to show that 
tWe is such property in this country (i). 

Grant to 386. Where the intestate dies domiciled abroad, the practice of 

foreign {he English court is to make a grant to the person recognised by 
wpw sen. proper court of the country of domicil, unless such person is by 

the law of this country personally disqualified from taking a grant, 
lor instance a minor (y). Where the person who has obtained the 
foreign grant is an agent for the party entitled thereto, the English 
court before making a grant to the agent must be satisfied that the 
agent has authority to make the application in England (k). The 
iDglUh English grant follows <the foreign grant, but where the latter 

grant follows jg limited in point of time it is the better practice to make an 
foreign grant. jjere (f). 


Penons 387. There are certain persons recognised by law as being 

having prior entitled to administer in priority to others (m), and in the absence 

rights to ^ y l_l! 

administer. 05^ J)ean v. Bxdmery [1905] P. 1 ; Harrington v. 

Buit, [1905] P. 3, n. 

(d) Re Vicherstaffs Vickeretaff v. CJiadwick, [1906] 1 Oh. 762. The ground 
upon which Re Shaw, Bridges v. Shaw, [1894] 3 Oh. 615, was based has 
disappeared. 

(e) Re Mayhew, Bowha v. Mayhew (1877), 6 Oh. D. 596, 0. A. ; Major v. Major 
(1854), 2 Drew. 281. 

( /j_Por definitions of intestacy, see title Descent and DiSTiUBirnoN, 
Tol. XI., p. 2. 

(<7) WWo ther^ is an alleged will, and the parties interested thereunder 
have been cited to appear and propound the same, but fail to do so, administra* 
tion is granted os upon an intestacy (ilfor^on v. Thorpe (1863), 3 Sw. & Tr. 179 ; 
Jn the Goods of Quick, Quick v. Quick, [1899] P. 187 ; In the Goode of Booth, 
Heaton v. WhaUey (1901), 84 L. T. 670 ; see, too, In the Go^ of Dennis, [1899] 
P. 191, following Croshy v. Noton (1867), 36 L, J. (p. & m.) 65). 

(M Jn the Goods of Tucker (1864), 3 Sw. & Tr. 685. 

(t) Evans v. Burrell (1869), 28 L. J. (p. & M.) 82 ; In the Goods of FUtock 
(1863), 32 L. J. (P. M. £ A.) 167. ‘ ^ 

See p. 164, ante, 

kj In the Goods of Weaver (1867), 36 L. J. (p, & m.) 41, 

l) In the Estate of Levy, p908] P. *108. 

m) Sed stat. (1357) 31 Edw. 3, etat. 1, c. 11 ; stat. (1629) 21 Hen. 8, 0. ft 

i. 2 : Statute of Frauda (29 Car. 2 , 0. 3), s. 24 ; Land Transfer Act, 1897 (60 & 
81 Fict. 0. 66), s. 2 (4), ’ ■ 
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of soy grounds for the exercise of its discretionary power (n) the 
court has regard to these rights in making a grant. 

Sub-Sect. 2. — The Widower. 


Seot. S. 

Oeneral 
Grants of 
Admlnis* 


388. The husband has a paramount title to administer his wife’s t ratlo a. , 

personal estate (o), but he is passed over where the marriage was in Husband has 
fact void (p), or where the wife has obtained a divorce (g). ''^ere paramount 
the wife has obtained a judicial separation (r) or a protection *'**^®' 
order («), administration of such property as she acquired after wtondma^ 
tho separation or protection order is granted to her next of kin be passed ^ 
without citing the husband. Citation of the husband is also dis- 
pensed with after a long period of desertion (t), though justifying 
security to the value of his interest in the estate may be required (u). 

Where by agreement between husband and wife the husband 
is excluded from all interest in her property (o), or where he wife’s 
property is settled under an instrument whereby it reverts to her 
family on her death (h), administration goes to her next of kin. 

Tlie husband’s right is not one which vests in his trustee in 
bankruptcy, though the court has under its discretionary jurisdic- 
tion power to make a grant to tho trustee (c). Where the husband Husband’s 
dies without having taken out administration to his wife’s personal devolves 
estate, the grant goes to his representatives (d) after representation n^gen- 
to his estate has been obtained (e). tative. 


389. Where the wife dies possessed of real and personal estate, Bight to 
the court, being required to have regard, in granting letters of 
administration, to the rights and interests of the persons interested oi 

in the real estate (/), may accordingly Under its discretionary real and 
personal 

(n) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 78. estate. 

(o) The right ia founded on stat. (1867) 31 Edw. 3, stat. 1, c. 11, on ttio 
ground of the husband being ** the next and most lawful friend ” of his wife» 
and is confirmed by the Statute of Frauds (29 Car. 2, c. 3), s. 24. 

(p) Browning v. ReaiM (1812), 2 Phillim. 69 ; In the Goods of Hay (1866), 

L. R. 1 P. & D. 61. 

(?) In the Estate of Wallas^ [1906] P. 326. As to effect of divorce and rela- 
tionship of husband and wife generally, see titlo Husband ,^nd Wiib. 

(r) In the Goods of Jones (1904), 74 L. J. (p.) 27. 

(s) In the Goods of Worman (1869), 1 Sw. & Tr. 613 ; In the Goods of Brighton ^ 

(1865), 34 L. J. (P. & M.) 66. For judicial separation and protection orders, 

see title Husband and Wife. 

(0 In the Goods of Shoosmith^ [1894] P. 23 ; In the Goods of Byrne (1901), 

S4L.T.670. 


(w) As to justifying and giving security, see p. 209, post. 

W AUen V. Humphrys (1882), 8 P. D. 16 ; In the Goods of Megson (1899), 80 
T. 296. The husband should be cited. * 

(ft) In the Goods of Pountney (1832), 4 Hag. Ecc. 289. Whore a daughter is 
entitled to a legacy under her father’s will, and both she and her husband pro- 
^ecease the fauier, leaving issue, administration limited to the legacy goes to 
tho daughter’s next of Tflyi without reauiring the renunciation or citsdion of 
the husband’s representative {In the Goods of Council (1871), L. !E. 2 P. & D. 
314). * 

_ (c) 7n the Goods of Turner (1886), 12 P. D. 18 ; see title Bankbuptoy and 
I^SOLVENOT, Vol. n., pp. 146, 146, 167. 

W Ptelder v. (1832), 3 Hag. Ecc, 769. « „ 

Partington v. A.-». (1869), L. 4 H. L. 100 i In the Goods of Harding 
n8ra),L.lC2P.&D.894. .... 

(/} Uad Grander Ad, 1897 (60 & 61 Yict. ,c. 66), s. 2 (4). 
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jttxls^ofion prefer the heir to the husband (^). Where husband 
ttod \ 7 ife perish by the same calamity, in the absence of evidence 
that one died before Idle other, a grant in respect of the property 
of each is made to the next of kin of each (h). 

SuB-Sxor. 3. — I'he Widow and Next of Kin. 

390. The vridow and next of kin have an equal right to ad- 
minister, the court having a discretion to make the grant to either 
or both, and, in the case of several next of kin, having a further 
discretion to accept any one or more of them (i). In practice the 
grant is made to the widow, unless sufficient cause is shown to the 
contrary (k). 

391. A woman who has been divorced (1), or who has been guilty 
of marital misconduct (m), is passed over. Where marital 
misconduct is alleged, the widow must be cited in order that ehe 
may have an opportunity of answering the allegation (n), unless 
tile misconduct has already been proved in proceedings between 
her and her husband (o), or is beyond dispute (p) ; the 'case must 
be clearly made out. (g). The fact that the widow has married 
again is no objection to her obtaining the grant (r). 

392. Where an intestate husband’s estate does not exceed d6500 
in value, and the widow becomes entitled to the whole of it (s) but 
dies without having obtained administration, a grant may be made 
to her representative without citing the husband’s next of kin (t). 

The committee of a widow of unsound mind is entitled to the 
grant in preference to the next of kin of the hnsband (a). 

Sub-Seot. 4. — The Next of Kin Inter te, 

393. Where- there are several next of kin certain rules of prefer- 
ence are recognised : (1) Lineal descendants are preferred to lineal 


(g) In the Qoode of Ardem, [1898] P. 147. 

(A) Satterthwaite v. FoweU (1830, 1 Curt. 706 ; In the Goode of Wheder (1861), 
31 Li. J. (p. U. & A.) 40 ; In the (xoodt of Aleton, [1892] P. 142 ; In the Qoode of 
tt^81 Katatee of Bruce {M.) and Bruce {Q. M.) (1910), 


(0 Stat. (1529) 21 Hen. 8. c. 6, s. 2. 

[*) Wretch y. Pynn (1762), 1 Lee, 30 ; Wd>h r. Needham (1823), 1 Add. 494. 
;Z) In the Goode ofNaree (1888), 13 P. D. 36. 

fm) Oonyere v. Kiteon (1831), 3 Hag, Eoc. 666 ; In the Qoode of Daviee (1840), 
_ Durt 628 ; OhappeU y. Chappell (1843), 3 Ourt 429 ; In the Goode of Andwm 
(1864), 3 Sw. & Tr«469 ; In the Qoode of Stevene, [1898] P. 126. 

E ln the Goode of Middleton (1888), 14 P. D. 23. 

In the Ketatfof Froet, [1906] P. 140. 

I In the Goode of Steoena, [1898] P. 126. 

PL. Jl ^ X- re T nrt . 


the gmnt (/« the Qoode ^Ikter (1873), L. B. 3 P. & D. 60). 
W Webb y. Needham (1823), 1 Add. 49i. 


pr wv T. k XXUU. 'XQ’X, 

See Intestetefl’ Estates Act, 1890 (53 & 64 Viot. o. 29) ; and. generally, title 


U) A&W V. ft Sw. 322. In In tAs (3^ o/2Hmii(1948), 

5 Notes of Oases, 97, the foot of th#: Widow being of unsound wa* OPU" 

ndered a gtound for passing her oY«r in faTour of the nest Ql kin. 
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Bscfindaots (6) ; (2) tiie whole blood is prefenod to tfie half* 
blood (c); (8) preference is given to the next of kin who has the 
support of the greatest interest (d) ; (4) preference is given to the 
one who conies first for the grant («) ; (6) eeeteris paribus males are 
preferred to females (/), but this rule yields to both (8) (p) and 
(4) (A) ; (6) primogeniture gives no right (i), but if things are 
precisely e(]ual the fact of being the elder brother, or elder sister 
where there are no brothers (k), would incline the balance ; 
(7) cateria paribus a man accustomed to business is preferred (1). 

394. ^ The fact that one only of competing next of kin is of age 
gives him no preference. If minors have a greater interest, their 
guardian is entitled to the grant (wi). The bankruptcy of one 
of two persons in equal degree of relationship is a reason for 
giving the preference to the other («). The fact that one of the 
next of kin is also a creditor is a reason against his being preferred 
in a contest for administration (o). A person having an original 
interest is preferred to one with a derivative interest (p), but the 
court may make the grant to the latter, even without requiring the 
former to be cited (q). Where administration is applied for by one 
or some of the next of kin only, the registrar may require proof by 
affidavit or statutory declaration that notice of the application has 
been given to the other next of kin (r). 

395. The practice of the court is against making a joint grant 
of administration (s) ; and a joint grant is never forced upon 
unwilling parties (t). The practice is not departed from except 
with the consent of all the other next of kin (a). 

396. Where there is a dispute as to who is in fact the next of 
kin of an intestate, the question is tried in an action known as an 
interest cause. The practice in such actions is similar to that in 


(6) 2 Bl. Ck>m. 504. A brother or sister would no doubt be preferred to a 
grandparent; eee Evdynr. Evelyn (1754), 3 Atk. 762, a decision on the question 
of inheritance. As to rules for ascertaining next of kin for purposes of dis- 
tribution, see title Descent and Distbibittion, Yol. XLT p. 16. 

(cl Menet v. Morland (1758), 2 Lee, 499; Stratton v. Linton (1861), 31 L. J. 
(i>. N. & A.) 48. 

! ) Eluiei V. Elwet (1728), 2 Lee, 573 ; Budd v. SUver (1813), 2 PhilUm. 115. 

) Cordeux v. Trailer (1865), 34 L. J. (r. M. & a.) 127. 
f) Chittenden v. Knight (1758), 2 Lee, 559. 

) Iredate v. Ford and Bramtoorth (1859), 1 Sw. & Tr. 305. 

) Cordeux v. Tratler, eupra. » 

) Warwhde (Earl) v. OreviUe (1809), 1 Phillim. 123, 125. 

) Coppin V. Ditton (1833), 4 Hag. Etoo. 361 , 376. 

) Wiuianu v. (181^, 2 Phillim. 100. 

’>) Cartrighfii Cate (1679), Preem. (K. b.) 258. 

,'0 BeU T. Timbtoooa (1812), 2 Phillim. 22. 

,0) ir«56 V. Needham (1823), 1 Add. 494. 

J>) In iht aood$ of Carr (1867), L. E. 1 P. & D. 291, per Sir J. P. WiLDB, 
‘*^1^.292. ^ 

In tht QoodB of Kimchdla^ [1894] P. 264. 

P^ate Buies (Kon^Oontentious). 1862, r. 28. 

Watmek {Earl) v. ChrtviUe (1809), 1 Phillim. 123,. 126. • 

i) B^l V. Tmiswoodg ouproe _ ^ . 

(<*) In iht of Ntwhold (1866), L. B. 1 P. 4b D. 286. ®he next ^ kin to 
consent must 1^ of age, or nearly ao (/n the Oood$ of DieMiwon, [1891] r. 282^ 
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EXIX7UTOS9 AND ADHlNISmEtATOtlS. 

Actions lor proving a ttIU in solemn form. Each parl^ is at liberl^ 
to deny the interest of the other, and both parties may, \nth the 
permission of the judge, adduce proof on one and the same trial of 
their interests respectively (6). The pleading of each party must 
show on the face of it that no other person exists having a prior 
right to that of the claimant (c). 

Sub-Sect. 5 . — The Heir~^»Law» 

397. Where a person dies possessed of real estate, the court, in 
granting probate or letters of administration, has regard to the 
rights and interests of persons interested in the real estate, and 
the heir-at-law of an intestate, if not one of the next of kin, is to be 
equally entitled to the grant with the next of kin (d). 

396. Where the title of the person applying for administration 
as heir-at-law is clear, and there is no personal estate, a grant may 
be made to him without citing the next of kin ; where the title of 
the applicant is doubtful, or the amount of the personalty is large 
as compared with the realty, the next of kin must be cited (e). 

399. The court may in special circumstances pass over the 
husband of a woman dying intestate in favour of the heir (/), 
and in a case where the personal estate was of trifling value 
in comparison with the realty, the court refused to make a 
general grant to the representative of the husband without citing 
the heir-at-law (g), but the court can make a grant under its 
discretionary power without citing the heir-at-law (X). 

Sub-Seot. 6. — 2V»e Orman, 

400. - Where a person dies intestate, unmarried, and without 
kindred, administration to his personal estate is granted to the 
nominee of the Crown (t). In case of partial intestacy only, the 
nominee of the Crown is not entitled to a general grant, but to a 
grant limited to the property undisposed of by the will (ft). 

Where the Crpwn has by warrant under the royal sign manual 
nominated the Treasury Solicitor for the purpose of taking a 
grant, the grant is made to him, by his official name, for the 
use of the Crown, or, if so provided by the warrant, to some 
person nominated in that behalf by the Treasury Solicitor (1). 
The royal warrant may nominate the Treasury Solicitor either 

• } — I 

'!>) Probate Bulea (Couteutioua), 1862, r. 61. 

c) im., r. 62. - 

d) Land Transfer Act, 1897 (60 & 61 Viet. o. 66), a. 2 (4). 

,«) In tht Ooedt of Barnett, [1898] P. 146. 

'/) In ilte Goode of Arder»,Tl898l P. 147 ; aee p. 184, ante. 

j}) In the Goode of IbAerte, [18981 P. 1'49. 

JA) In the Goode ofBknkinecp (1901), W. E. 336. 

.♦) Btote V. TyndcU {Kvng’e Proctor) (1767), 2 Lee, 394. As to adminisimtioo 
of cemviots’ estates, see title OanairAL Law awd PsooKnuiUB, Vol. IX., 
pp. 428 (teti. As to trust and mortgage estates rested in a oonrioi see also 
p. 236, post. - 

(ft) In the Goode of Bhoadee (1968); X,. B. 1 P. d; D. 119. • 

(O Treasw Solicitor Act, 1876 (89 ft 40 Viot. o. 18), s. 2. As to poweiis «* 
Treasury Soltator, see OoHSTraonoWAi. Law, 7oL- VII., p. 78. 
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in ftny particular case or class of cases^ or in all cases f it may 
limit the period of the nomination, and may authorise the Treasury 
Solicitor to nominate some other person to tahe out the administra- 
tion in any particular case or class of cases (m). The letters of 
administration, together with all their incidents, vest in the 
Treasury Solicitor for the time being without further grant (w). 
The court has power to revoke the grant (o). 

^1. Although the Treasury Solicitor does not give the bond 
which a private individual is by law required to give, he is subject 
to the liabilities and duties imposed by a bond (p). In place of an 
inventory he^ files a declaration of the intestate’s estate, and an 
order is required to enable the grant to issue. 

402. Upon the death of the Sovereign before he has obtained 
a grant or completed the administration, a fresh grant or a grant 
de bonis non, as the case may be, is made to the person nominated 
in that behalf by the deceased Sovereign’s executors (q). 

Where administration has been granted to a nominee of the 
Crown, proceedings by or against the nominee with regard to the 
intestate’s personal estate are carried on in the same manner, and 
are subject to the same rules of law and equity (including the rules 
of limitation under the Statutes of Limitation or otherwise) as if 
the administration had been granted to the nominee as one of the 
next of kin (r). 

Accordingly if the nominee of the Grown hand over assets of tho 
intestate to the Grown, and next of kin subsequently establish their 
claim in time, he must account for the assets so parted with, together 
with interest («). • 

403. The real estate of a person who dies intestate and without 
an heir escheats to the Grown (a); it does not vest in the 
administrator nominated by the Grown, and the grant is confined 
to the intestate’s personal estate (6). 

404. Where the intestate dies resident in the Duchy of Lancaster, 

the solicitor to the Duchy takes the grant. He gives no bond, but 
a declaration of tho estate must be filed and a ^opy of the order 
made on motion for a grant must be lodged with the other papers 
at the registry. 

(m) Treasury Solicitor Act, 1876 (39 & 40 Viot. c. 18), s. 2. 

(n) Thid. 

(o) Ibid. 

(p) Ibid. As to administrator’s bond, see p. 206, post. • 

iq) In the Goods of Best and Others, [1901] P. 333. As to pints de bonis non, 
Bee p. 195, post. 

(r) InteBtote. Estates Act, 1884 (47 & 48 Viot. o. 71), s. 2. P«xseedings W 
or agsmst the Crown in leepeot of pereonal eetste ace to be govemed by the 
or^ary Statates of lixnitanon (ibid., s. 3). « ^ . 

. (•) A,.G. y. (1861), 2 H. L.Oas, 664; Be Dwdt, y.RmnolA 

( 1858 ], 4 Drew. 5^69. ’Where executors under an order m an action had p^d 
certain personoil estate to t he Treasury Solioitor, who had not taken out adminis- 
tration, it waa held that the Crown could not be charged with interest {Re 
®<5mMin(188I), 17e)h.p.771,0. A.). , . , , . 

(a) Copyholds do not etoheat to th e Cr own unless^ the On>wn is l^rd of the 
8^ titles CoFTHCiSis, Vd. VlII;, p. 56.^ l^Ese^Nr Ann Distribution, 

vol. 

_ (j) a. Oddi of jr<»4l^n8983 T. 4tf, Jt'%a« held that the L«^ 
”^erA^1897(60di61Vim6.66),doea i^othi:t4tho9town. . . 
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Where the mtestato dies resident in Cornwall, a grant may 
he made to the nominee of the Prince of Wales in right of his 
Duch^ of Cornwall ; the nominee must give the usual bond, but 
sureties are dispensed with (c). 

When the holder of either Duchy vacates it, a fresh grant must 
be made to his successor in office. 

In other respects the practice is similar to that in respect of 
grants to the Treasury Solicitor. 

Sub-Sect. 7 . — The Public Truetee. 

405. The Public Trustee (d) is equally entitled with any other 
person or class of persons to a grant of administration, whether 
general, or with the will annexed, or limited as to time or 
otherwise (e) ; but as between the Public Trustee and the widower, 
widow, or next of kin the latter are to be preferred, unless for good 
cause shown to the contrary (/). The consent or citation of the 
Public Trustee is not to be required for the grant to any other person. 

Sub-Seot. S.—The Orediton. 


406. If none of the persons entitled are willing to take out 
administration, a creditor of the intestate may do so (g ) : his right 
depends solely on the practice of the court (h), and accordingly, 
except in special circumstances (i), the grant is not made to him 
until all the persons entitled have been cited (k). 

407. A creditor has no right to oppose a grant to a person 
entitled to administer (f) : but the court has a statutory power (m), 
where the estate is insolvent, to pass over the person entitled to the 
grant, and may grant administration to a creditor in preference to 
the person entitled thereto (n). The power will not be exercised where 
there isf a doubt as to the insolvency of the estate (o), nor where the 
creditor cannot show that there are assets within the jurisdiction (p). 


408. A creditor includes a secured creditor (q), and a surety 
who has paid off his deceas ed principal’s debt (r). A creditor whose 

(c) Duchy of CoenwaU Solicitor ▼. Oaming (1880), 6 P. D. 114 : In tht 

Goode <tf Griffith (ISSi), 9 P. D. 63. ' 

(d) The Fublio Trustee is a ooipotation sole with perpetual saeoeBsion and an 
official seal constituted by the Public Trustee Act, 1906 (6 Edw. 1, o. 96), 
& 1 (2) ; see also title Tacsxe and Tbustees. 

(e) IMi., 8. 16. By the Public Trustee Buies, 1907, r. 7 (1), the Public Trustee 
is authorised to accept probates or letters of administtation of any 

(/) Ibid., a. 6 C) ' 

(a) WM V. Nmitam (1823), 1 Add. 494, 497. 

(A) JUsnsts* T. Pulbrook (1841), 2 Ourt. 846, 860. 

(s) In the Goode of Atherton, [189^ P. 104. 

Aw?? ^ (^* &*•)«; see, too. In fbe Good* of 

Dm. (1899), 61 L. T. 468. 

(g EhM V. l^ C^la ^91), 1 178, 177 ; Ddbba v. Ghiman, Jewmt 

T. BeaMchemp (161^, 1 PhiUun. 166, 169. 

(») Court of Pro&te Act, 1867 (20 ft 21 Viet o. 77), fc 78. 

• v y loo ^the Goode of Himtnde (1876), 1 P. D. 439. As to t^ adminisfaation 
P* 844, Ag ta administratioii by thg Oflbnat t 


V) WUUrnKi r. <Mtt (1864X W (». M. « A.) W. 
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debt is statate-barred may have a grant («). It is not thb practice 
to make a grant to a purchaser of a debt .after the death (t), but 
a grant may be made to the trustee in bankruptcy of a creditor (a), 
or to the assignee of the trustee (b), or to the person who has paid 
the intestate’s funeral expenses (c). Where an intestate has died 
without known relations, the creditor desirous of obtaining a grant 
must give notice of his intended application to the officer of- the 
Crown (d), or to the solicitor of the Duchy of Lancaster or Cornwall, 
08 the case may be. 


SUB-SiiOT. 9 . — Under the Diter^ionary Power of the Court, 

409. Where a person dies wholly intestate as to his personal 
estate, or without having appointed an executor willing and com- 
petent to take probate, or where the executor is at the time of the 
death resident out of the United Kingdom, the court may appoint, 
as administrator of his estate, some person other than the person 
by law entitled to a grant. The court has power to do so where it 
appears necessary or convenient by reason of the insolvency of the 
estate, or by reason of other special circumstances (e). 

410. No broad rule of law can be laid down as to what are 
special circumstances; each case must be decided upon its own 
merits (/). One object which the court keeps in view is the 
expeditious and economical administration of estates of deceased 
persons (g). 

411. The mere fact that the next of kin are desirous that the court 
should make a grant to a nominee, who is a stranger to the estate, 
is not such a special circumstance (h). Where, ^ however, there 
is a doubt as to the legitimacy of the persons claiming as next of 
kin, the court may give effect to an arrangement entered into 
between the parties that the grant shall be made to a stranger (i). 


i ») Coombe y. Coombe (1866), L. B. 1 P. & D. 288. 
t) Baynee r, HarrUon (1856) Dea. & Sw. 15. 

a) In the Ooode of Ohune, Downward r. Diekineon (1864), 3 Sw. & Tr. 564. 

b) In the Ooode of BurdeU (1876), 1 P. D. 427. • 

c) Neweombe v. Beloe (1867), L. k 1 P. 4 D. 314 ; Fairland y. Per<y (1875), 
L. E. 3 P. & D. 217, 222. 

((1) Probate Buies (Non-Contentious), 1862, r. 75; In the Ooode of Heerman 
(1910), 27 T. L. B. 61 ; see p. 187, anie. 

(«) Court of Probate Aot, 1857 (20 & 21 Tiot. o. 77), s. 73; extended to real 
estate by the Land Transfer Act, 1897 (60 & 61 Yiot. o. 65) ; see In the Ooode of 
Barnett, (1898] P. 145 ; In the Ooode of Wohglemuth (1910)^ 64 Sol. Jo. 460. As 
to misceUaneouB limited grants, see p. 203, foet. 

(/) In the Ooode of Chapman, [1903] P. 192. * 

(e) In (Ae Ooode of Orundy (1868), ll B. 1 P< 4 D< 469. 

(n) In the Ooode of Biohardean (1871), L. B. 2 P. 4 D. 244; Teague y. Wharton 
(1871), L. B. 2 P. 4 D. 860; In the Ooode of Sate (1874), L. B. 8 P. 4 D. 207; 
lathe Ooode (fBrath«rtea,\\Wi\'\P. 139. , , , 

(») In the Ooode of Ht^tane (1876), L. E. 8 P. 4 D. 235 see, too,_ In tU Ooode 
of Potter, Potter y. Patter, £1899] P. 266, where the object in proootmg the gnmt 
a Btiaiigar was to put an end to litiga^n between the partiese 
^ollowiTig 00808 the oourt oonsideied the Guotunstanoee eufOLeiently i 
^ow of the giant going to a etranger the OoodB of Johnson (1062^ 

)6Si 


^oode Barton, [1898] P. 11, 


&Tr. 696; i»tA«<foodi(/JadHofi,[1892]P. mi ln tUOoodoo/ 
k 42 ; In the Ooode of PoBer, Potter V. PoBer (1906), 69 la J, 
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Tba 0001 % Ttnll also make a joint grant to the next of kin and a 
person not next of kin, bat entitled in distribution (k). 

412. Where an executor is by reason of ill-health incapable of 
attending to business or of taking out probate, a grant of administra- 
tion with the will annexed may be made to his nominee for ^ use 
and benefit (2). 

The court may also make a grant to a receiver appointed by the 
Chancery Division to get in the intestate’s estate (m). 

Qnmt may be ^3. Before making a grant under its discretionary jurisdiction, 
nnry usually requires citation of the parties having a claim to 

cnangp e. . but it will in special circumstances make the grant 

without citation (n). 

Person with 414. Where the person who would, if living, be entitled to the 
prior rirtt grant has bean missing for many years, the court may presume 
SmA*** dea& and make a grant upon the footing that such person is 

dead, without requiring him to be cited by advertisement (o). 

Where the question of the person entitled to the grant depends 
upon the date of death of a person presumed to be deceased, 
the court solves the difficulty by making a grant under its discre- 
tionary powers (p). The court will not under such power make a 
grant to a person entitled in another character ($). 

Sub-Sect. 10,— Estates exempt from Administration. 

« 415. In certain eases representation to an intestate’s estate is 

StaSta-*”*”' dispensed with. , 

Board of Trade has power to pay over wages or property 
(i) Metchant ® deceased merchant seaman or apprentice in their hands not 
MMueD. exceeding* in value j 6100 without representation being taken oat(r). 
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W/ntJie of Grundy (1868), L. E. 1 F. d; D. 459 ; In the Goode of 
Walsh, [1892] P. 230. •' 

(ISM)!’*! Sw.'K 

® “ ; In the Goods of Moore. 

[1892JP. 145. As to receivers generally, see title EEaEivBRS. 

im.1 Kni* inafATiAaa baa Im TT o a a m a. .. 

% 3 Sw. & Tr. 65; In the 


(n) For instances, see In the (foods of 

[i90o3 p! 18;’/n t^Qoods o/sa^n ffij, 27 T.*i B M 

(o) In the Goods of Reed (1874), 29 L. T. 982 ; In the Goods of 1 18991 

w bdid that tlw absent party is deed (see In (he Goods Ohatman, ninral. 

<r) ICnelrtat Shipping Act, im («7 * M Yiot. o. 60), s. 176. - Tiil aWw 
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The QommissionerB of Ghelsea Hospital have a similar power 
in respect of pensions and prize money not exceeding £50 of 
officers, soldiers, and others («). 

The Adnmalty may dispense with representation when a sum 
not exceeding £100 stands in their books to the credit of a 
deceased officer, seaman or marine, or of a person employed in any 
of His Majesty’s dockyards or other naval establishment, or in any 
of the civil departments of the navy, or of a person entitled to an 
allowance from the compassionate fund, or of a widow entitled to a 
pension on the establishment of the navy(t). 

416. A Secretary of State may dispense with representation 
where he controls personal estate not exceeding £100 in valne of 
an officer, a soldier, or other person who has received remuneration 
out of money provided by Parliament for army services, or of the 
widow or relations of any such person (a). Special provisions also 
exist with regard to the disposal of the effects of officers and soldiers 
who die on service (5). 

Representation may be dispensed with on the death of a person 
to whom any sum not exceeding £100 is due from a public depart- 
ment in respect of any civil pay, superannuation, or other allow- 
ance, annuity, or gratuity (c). 

417. Bepresentation is not necessary in the case of the intestacy 
of a debenture-holder, depositor, or other claimant entitled to any 
sum not exceeding £50 out of the funds of a loan society (d). 

418. Where a member of or depositor \^th a registered building 
pciety, having in the funds thereof a sum not exceeding £50, dies 
intestate, the amount due to him may be paid to the person 
appearing to be entitled thereto without a grant of letters of 
administration (e). In the case of a deceased member of an 
unregistered building society the limit is £20(/). 


power is extended by s. 150 of the Act to deposits in seamen’s savings banks, 
i'or which see stat. (1856) 19 A 20 Yict. c. 41, s. 5, which is repealed and 
te-enacted by the last-quoted section of the first-named Act ; see also, as to 
property of seamen generally, title Shippino akd Navigation. 

(«) Army Pensions Act, 1830 (11 Geo. 4 41 Will. 4, c. 41), s. 5 ; Army Prize 
Money Act, 1832 (2 &3 Will. 4, c. 53), s. 25, as repealed and replaced by the 
Army Prize (Shares of Deceased) Act, 1862 (27 & 28 Viet. c. 36); s. 3. 

(<) Navy and Marines (Properly of Decea^) Act, 1885 (Sfl) & 29 Viet. o. Ill), 
8. 6. The Act contains various provisions xesulating tbs disposal by the 
Admiralty of an intestate’s naval assets, for whi(m see also the Order in Council 
of the 2dth December, 1865. The provisions of the Act are extended by 
the Naval Pensions Act, 1884 (47 & 48 Viet. o. 44), to naval pensions and 
Greenwich Hospital pensions, gratuities, and allowanoeB. 

(®) PensionB and ieomanry Pay AciJ 1884 (47 & 48 Viet. o. 55), s. 4* 

[h] See title Eoyal Forges. 

(cj Superannuation Act, 1887 (50 & 51 Viet. e. 67), a, 8. 

(d) Loui Societies Act, 1840 (3 & 4 Viet. c. 11(^, s. 11^ As to loan societies 
Boe also title Loan SooiBTiBS. .. 

e]BufifflngSocietiesAoti l874(87&38V16tOv4i)»i.»^ \ ^ ^ 

rSf) stai (1629) 10 Geo, 4, o. 56, a. 24 ; incor^M m stai (^36) 6. & 1 
9* 32, s. 4; see abo titta BTrixd>nra Bocpo^i VoL m., 3M, 
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rirobate or other proof of Utte of the personal representative of 
ft deceased depositor in a Trustee or the Post Office Savings Bank 
may be dispensed mth, and the sum paid to the .persons appearing 
by the prescribed regulations entitled to his personal estate (g), 
whether by nomination or otherwise (h). 

419. Members of trade anions (i), registered friendly societies (k), 
and registered industrial and provident societies (1) not under the 
age of sixteen years have a similar power of nominating persons 
to receive at their deaths money or property not exceeding^ d8l00 
in value payable upon death (m). "Where a member of a registered 
trade union (n), registered friendly society (o), or registered pro* 
vident and industrial society (p) entitled from the funds of the 
union or society to a sum not exceeding dBlOO dies intestate 
and without having made an effective nomination, the union or 
society may, without letters of administration, distribute the sum 
among such persons as may appear to a majority of the directors, 
trustees, or committee, upon such evidence as they may.deem satis- 
factory, entitled by law to receive the sum (q). It the total net 
sum payable upon a member’s death exceeds £80, a receipt must 
be obtained, before any payment is made to a nominee or other- 
wise, from the Commissioners of Inland Revenue for the succession 
or legacy duty payable, or a letter or certificate stating that no such 
duty is payable (r). 

In the case of an illegitimate member dying intestate, facilities 
exist for distributing his interest among the persons who would 
have been entitled thermo if he had been legitimate, or in default 
of such persons as the Treasury may direct (s). 

(0) SaTtngs Banks Act, 1887 fSO & 51 Yict. o. 40), s. 3 (1). 

(a) As to nominations, see title BanKEBS and Baneino, Yol. I., pp. 678, 
580. 

(t) Trade Union Act Amendment Act, 1876 (39 & 40 Yict. o. 22), s. 10, as 
extended b; the Provident Nominations and Small Intestacies Act, 1883 (46 &4T 
Yicb c. 47), s. 3. The nominee of a member of a trade union cannot maintain 
an action against the trade union to recover the money to which he has become 
entitled under the nomination {Crocker v. Knight, [1892] 1 Q. B. 702, 0. A.). 
As to trade unions generally, see title Teade and Tbadb Unions. 

(A) Friendly Societies Act, 1896 (69 & 60 Yict. c. 26), sa 66, 67. As to 
friendly societies generally, see title Ebiendlt Societies. 

(1) Industrial and Frovidrat Societies Act, 1893 (66 & 67 Yict. c. 39). 
ss. 23, 26. As to industrial and provident societies generally, see title 
iNDUSnUAL AND FBOVIDENT AND S TMTTJin SOOIETIEB. 

(m) The person<nominated must not be an officer or servant of the union or 
society, unless he,or she be the husband, wife, father, mother, obiM, brother, 
sister, nephew, or niece of the nominator ; see above Acts. 

M Provident Nominations and Small Intestacies Act, 1883 (46 & 47 Yict. 
o, 47), s. 7. 

(o) Friendly Societies Act, 1890 (69 ft 60 Yict. c. 26), s. 68 (1). 

(p) Industrial and Brovment ,8o<neties Act, 1893 (66 ft 67 Yict e. 


. , 39), 

S. 27 (1). 

(s) The power of distribution is entirely discretianan and the exeraise thereof 
. o^mot be enforced by action (JBteritt v. Todmordm do-cmeratmo SoeieiM, [ 1896 ] 
IQ.B.461). - : 

M Bcerident Nominations an4 Small- Intestacies Act, 1883 (46 4; 47 Viet 
e. 47), Si. 10 (1) ; Friendly Sodetics Aet, 1898 (69 ft 60 Yict. c. 26), 
Industrifel i^Tidont Sodetiei As^ 1893 (66 ft 67 Yict. o. 39), s. 27 (I). . ^ 
(#} Aovimt Nmmnat&nu and Stnall Bitestades Abt, 1883 (46 ft .ir7 Ywt 
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420. Where a policy of life assurance has been effected wiibi 
an assurance company by a person who dies domiciled elsewhere QeuM^ 
tbaq in the United Kingdom, the production of a grant of repre- Oit^Cs of 
gentation from a court in the United Kingdom is not necessary to Admni|s» 
establish the right to receive the policy money (t). trati^ 

421* Where the estate of an intestate is entitled to a fund or to of 
a share of a fund in court not exceeding .£100, upon proof that ^cies 
no administration has been taken out to the deceased, and that his 
assets, inclusive of such fund or share, do not exceed £100, the , . 

court may direct the fund or share to be paid to the person who, 
being a widower, widow, child, father, mother, brother, or sister of 
the intestate, would be entitled to take out administration to his 
estate (n). 


Sub-Sbot. 11 . — Method of obtaining Adminiatratunu 

422. The person applying for letters of administration must Practice, 
make and lodge at the proper quarter (a) the ordinary affidavit for inland 
the purposes of the Inland Revenue (6), and he must also take the 
oath for the due administration of the intestate's estate. The oath 
must be so worded as to clear oflf all persons having a prior right 
to the grant and show the applicant’s title to administer as the only 
next of kin or one of the next of kin as the case may be, and it must 
appear on the grant how the prior interests have been cleared off. 

The oath must also contain a description of the intestate and 
Btite the gross amount of the estate. In all administrations of a Of^ of 
special character the recitals in the oath and in the letters of administrator, 
administration must be framed in accordance with the facts of the 
case (c). A bond must be given in every case for the due adminis- 
tration of the estate by the applicant except by the solicitor to the 
Treasury or the Duchy of Lancaster or by the Public Trustee (d). 

c. 47), B. 8; Priendly Societies Act, 1896 (69 & 60 Viet. c. 26). b. 68 (2); 

Industrial and Provident Societies Act, 1893 (66 & 67 Viet. c. 39), b. 27 (2). 

Under the last-mentioned Act there is no power to distribute ainongst the 
persons who would have been entitled if the member had been legitimate ; the 
distribution must be at the direction of the Treasury. 

(^] Hevenue Act, 1889 (62 & 63 Viet. c. 42), s. 19. AlS to life assurance 
generally, see title Insubaboe. 

(u) Ka S. 0., Ord. 22, r. 18 a. 

(а) in the case of applications in the Principal Begistry, the Estate Duty 
Office, Somerset House ; elsewhere, the local Inland Bevenue (Stamp) office. 

(б) Stamp Act, 1816 (66 Geo. 3, c. 184), s. 38 ; Court pf Probate Act, 1867 

(20 dt 21 Viot. 0 . 77), s. 92. See p. 167, ante; and title Estate and Otueb Death 
Duties, yol.Xin.,p. 216. • 

(r) Probate Buies (Non-Contentious), 1862, r. 37. 

(df) As to i^e nature of the bond, see p. 206, poet As to the lodgment of the 
oath and papers to lead to grant, see p. 167, ante; and Encyclopedia of Ponns 
and Freoedents, Vol. XVI., p. 689. Sn coses of intestacy where the whole estate 
and effects do not exceed £100 in value, application for a g^ant of admmistra* 
tion Inay bo made to the registrar of* the county court by the widow and children 
of the intestate, or by the children of poor widows, if they reside more than 
throq from the district probate registry; see Intestates Act, 1873 (36 
& 37 Viet. 0. 62), and Intestates Act, 1876 (38 & 39 Vjict. o. 27). ^le registrar 
of the couaty court transmits the necessary docuntente to the probate registrar^ 
vho, ie his transmits the snant to the pemnty ooart reg^trar for d^ver^;.. 

See also title County Coubts, Vd. VIII.» p. 628;, 
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. Sbot. 6 . — Special and lAmited Grants qf Administration, 
Sub-Seot. 1 . — Administration cum Uttamento annexo. 

423* Administration with the will annexed is granted in oases 
where a person dies testate without having appointed an executor, 
or where the appointnlent fails. The appointment fails : (1) Where 
the executor predeceases the testator, or dies without having proved 
the will ; (2) where the executor has renounced (e) or has failed to 
appear to a citation to take probate (/); (8) where the executor, 
owing to the disqualification of minority or unsoundness of mind, 
is incapable of proving. 

424. In certain special cases it may also be necessary to make 
such a grant, as where the appointment of his executor is 
directed by the testator not to take effect until after an interval 
of time (p), or where there is a will containing a valid execution of 
a power, but not made in conformity with the laws of the testator’s 
domicil (fi), 

425. The grant is discretionary, and no party is of right entitled 
to it (i). It is made (if at all) to the person having &e greatest 
interest. The residuary legatee has preference over all others, 
legatees, annuitants (X;), and next of kin(Z). The trustee of the 
residuary estate, if there be one, has priority over the person bene- 
ficially entitled (m), though a bare trustee may be passed over (n). 
The residuary devisee is equally entitled with the residuary legatee, 
and either should be cleared off before the other can take. 

t 

426. In the absence of a trustee of the residuary estate, the 
grant goes to the person beneficially entitled to the residue; the 
fact that he is also next of kin does not disentitle him to the grant (o). 
The grant may be made to the nominee of the person beneficially 


U) OouTt of Probate Act, 1867 (20 & 21 Viet. c. 77), s. 19 ; see p. 143, ante. 

(/ ) Court of Probate Act, 1858 (21 & 22 Viet, c, 96), s. 16. An executor 
cannot appear to a ciration and consent to a ^rant to another of administration 
with the will annexed ; he must withdraw his appearance (Oarrard v. Oarrard 
(1871), L. B. 2 P. & D. 238), "Where the executor is believed to be living, but 
has disappeared, a grant may be made to a beneficiary, without citation of or 
notice to the executor {In the Goods of Orawshay, [1893] P. 108 ; In the Goods 
of Massey, [1899] P. 270 ; In the Goods of Wright (1898), 79 L. T. 473). 


of Massey, [1899] P. 270 ; In the Goods of Wright (1898), 79 L. T. 473). 

(g) Grayshrook v. Fox (1565), 1 Plowd. 276, 279 ; see also p. 138, ante. 

(h) In the Goods of Huber, [1896] P. 209 ; In the Goods of Vannini, [1901] P. 

830, explaining In tie Goods of Hallylurton (1866), L. E. 1 P. & D. 90: In the 
Goods of TrSfond, [1899] P. 247. ^ 

(t) In the Goods of Southmead (1842), 3 Curt. 28. 

(Ip) Atkinson v. Barnard (1816), 2 Pnillim. 316. 

CQ West and Smith y. Wulby (1820), 3 Phillim. 374, 381. 


(1824)^2 ldZ^^2)” actually vested in the new trustee v. CmwaB 

(nV and FreemanUe v. forddmnm) , 2 Lee, 827 j see, too, Couemaher 

r.Ohan^tayne (1766), 2 Lee, 243; e^i^oddicott and ffamUion v. Ddkeel («<»). 
8 Xjee, 294. 

(®) LMhwaUs T. QdOoway (HW), S !>• 414. 
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entitled (p), hia appointee, Erhere he baa a power of appointing 
the residue (ft), his trustee in bankruptcy (r), or a trustee of a deed 
of assignment executed by him for the benefit of his creditors (s). 
When the residue is settled, a legatee for life is preferred to the 
remainderman, or, as he is called, the substituted legatee (t). In 
the case of conflict between several residuary legatees, the grant 
goes to the one who represents the majority of interests (a). 

The representative of a residuary legatee who had attained a 
vested interest has the same claim to the grant as the residuary 
legatee himself (b) ; but the representative of a life tenant of the 
residue has no such claim (c). 

427. Failing a residuary legatee or devisee, the grant goes to the 
hnsband, widow, next of kin, or heir-at-law (d). The husband or 
widow is equally entitled with (but in practice is preferred to) the 
next of kin and heir-at-law, but not the representative of the 
husband or widow. Where the residue is of trifling value the 
grant may be made to a pecuniary legatee (e). Where there is no 
gift of residue and no husband or widow, next of kin, or heir-at- 
law, the grant goes to a pecuniary legatee, whatever the amount 
of estate. If the estate be insolvent, the grant may go to a 
creditor (/), or to his assignee (y). A grant may also, in special cir- 
cumstances, be made to a stranger on the application of persona 
entitled in distribution, though not next of kin, even without citing 
the next of kin (h). 

428. Where a testator has revoked his will by a duly executed 
testamentary paper, and has died without jtnaking any disposition 
of his property, the grant should go as upon an intestacy without 
annexing the testamentary paper, the grant containing a note that 
it is so made in consequence of the execution of the paper revoking 
the earlier will (»)• 

Sub-Sect. 2 . — Adminisiratim de honis rum. 


429. Where a sole or last surviving executor dies intestate 
without having fully administered, his administrator does not 

( p) In the Goode of Pine (1867), L. B. 1 P. & B. 388 ; see, too. In the Goode qf 
M'Auliffe, [1896] P. 290. 

(?) In the Goode ttf MartMale (1868), 1 Sw. & Tr. 8. ' 

,r) Downward v. Dwkineon (1864), 3 Sw. & Tr. 664. 

«) Mayhew v. Newetead (1837), 1 Ourt. 693. 
fi Brown v. Nicholle (1861), 2 Rob. Ecol. 399. 
a) ScaOrndge v. Hitt (1871), L. R. 2 P. & D. 219. 

(i) Wetdrill T. Wright (1814), 2 Pbillim. 243, 248 ; In the Goode of ThMwoSt 
(}818), 6 iTotes of Gtoes, 44; see, too. In the Goode o/Lcdor (1901), 86 L. T. 643. 

S Jenee v. Beytagh (1821), 3 Kullim. 636. 

I Kooyetra v. Buyekee (1821), 3 Pbillim. 631 ; Weet and Smith v. WiUby 
(1820), 3 Pbillim. 874 , 381 ; Land Act, 1897 (60 & 61 Viot. o. 66), a. 2 (4). 

(«) Jn the Goode if Raman (1883), 9 P. D. 61. , 

Af) Ftylonger v. Cb* (1811) and BtHdgea v. Neweaetle (Duke) (1712), mtod m 
iTMt oad Smith ▼. Witlby, eupra, at p. 381. Pot the ngWa ol a creditor to a 
Srwt of adminlsttaiioB, eee p. 188, ante, 

(?) In the Goode of QoOt (1909), 26 T. L. E. 786. 

($ In the Chode of Moffatt, [1^] P. 162. 

. Toomr V. IMifuka, [ISOtlP. 106, departing ffoia the tom of grant in 
A « Ooe* V (IWa), L. B; 2 P. * B. 406. 
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SaOT. 6. beootDa^ the representative of the ori^nstl testator, wd it is 
.l^eeial and accordingly necessary to appoint an administrator de bonit non to 
Limited administer the goods of the original testator left unadministered (4;), 
Where the will of the original testator has been proved abroad, and 
.A ma ia B - jjjg executor dies without proving it in England, the executor of 
't raUM L jjjg tatter, though he prove his own testator’s will in England, does 
De^ of sole not thereby become the representative of the original testator; 
****”to^*°* he must obtain a similar grant of administration (i). Where an 
executor has acted and dies without obtaining probate, the grant 
hATin^ full/ in respect of his testator’s estate is immediate in representation, and 
administered, jjqj bonis non (m). 

Death of sole Similarly, upon the death of a sole or surviving administrator, 
” the chain of representation must be continued by the appointment 

m n a . q{ administrator de bonis non (n). The court has power to 

appoint an administrator de bonis non where the original adminis- 
trator has disappeared (o). 

430. In making a grant de bonis non the court has regard to 
the same rights of preference by which an original grant is 
regulated and thus follows the general practice of making the 
grant to those who have the greatest interest (p). Where there is 
no residuary estate the court may make the grant to a pecuniary 
legatee without requiring the residuary legatee to be cited or to 
renounce (q). It prefers an original to a derivative interest, but 
may depart from this preference on sufficient grounds (r). The fact 
that one of the next of kin (deceased) renounced when the original 
grant of administration was made does not preclude his personal 
representative from obtaining such a grant. A grant de bonis non 
is also made where the original grant was a Scottish or Irish grant 
resealed^ in England (s). 

431. The applicant foi^ administration de bonis non must prepare 
the usual affidavit for Inland Revenue purposes and take the oath. 
The estate is sworn at the value of what remains unadministered 
at the time. Where death duty in respect of the full value of the 
estate was paid jn the first instance, no further duty is payable (<)• 

A memorial must be lodged in the Estate Duty Office at Somerset 
House asking that a duty-paid stamp or a certificate of payment of 




Biglito of 

piderence 

obeerred. 


Inland 
Bereoue . 
affidavit. 


Memorial 
for duty* 
I>aid stamp. 


•), L. B. 1 P. & D. 723, 
3), 1 Salk. 299, 308. 


2 Bl. Com. 506. 

(Q In the Goods of Gay 

(m) WaTthfordy, Wan 

(n) 2 BL Com. 506. 

(o) In the EeUOe of Baker, [1909] P. 233 ; In the Estate o/Frauh {Edith), 

[1910j P. 169* « 

ip) Savage v. Blythe (1196), 2 Hag. Ecc., Appendix, 150; Aimes t. Aimes 
(17w), 2 Hag. Eoo., Appendix, 155. 

(q) In the Goods of WUde (1887), 18 P. D. 1. 

In the Goods of Carr (1867), Ii. B. 1 P, & D. 291. 

As to resealmg, see p. 172, ante. * 

(t) Probate Duty Act, 1801 (41 Geo^ 3, o. 86), s. 3. Where the person in 
respect of whose estate the appUoatiou is made died before the 8n4 Augustt 
13M, the grant is stamped with a denoting stamp ; where he died ox^' or since 
the znd August, 1894, a oeftifioate is obtains from the TTiiftT i d l^enne 
tlmt the full estate toty has been paid; see Finanoel Adt, 1894 
^ ^ appropmte of lalapd ifas^enwe 
effidavit, m title Estatb and OmtB Hbath ^TO nw, Vd. XIII.aP. 215; 

167aii3 I93,anfea 



Past 1I.-^Probate and LsirrEfiS of Administration. 

dai)^ msy be placed on the Inland Revenue affidavit ; such Itamp or *• 

certificate must be obtained before the papers can be lodged in the Spe^ «Bd 
probate registry. A bond must be filed in every case as on an Uadtpd 
application for a first grant («) . Where administration with the will 
annexed de bonis non is applied for, the administrator may bo sworn 
either on the old grant, or on a sealed copy of the will, or on the 
original will, if it is filed in the registry (x). 

Stjb-Seot. 3 . — Adminiatration durante minore estate, 

432. When the person appointed sole executor by will (a), or Omit 
upon whom, in case of intestacy, the right to administer devolves (6) 

is under age, administration dv/rante minore atate is necessary. Ro 
such grant can be made where there is an executor willing and leqnl^ 
competent to take probate ; but the grant issues where there are 
several next of kin, and the greater interest is in some who are 
under age (c). 

The administration is granted to a guardian for the use and Onutnade 
benefit of the person under age. If the latter is over seven years of 
age he is styled a minor, and is entitled to elect his guardian (d ) ; 
if he is under seven years of age he is called an infant, and in the 
absence of a statutory or testamentary guardian, or of a guardian 
appointed by the Chancery Division, the Probate Division must assign 
a guardian to him («). Where there are both a minor and infants, the 
guardian elected by the minor may act for the infants without being 
specially assigned to them, if the object is to take a grant ; if the 
object be to renounce a grant, the guardian must be specially . 
assigned to the infants (/). » 

433. In practice the grant of administration is made to the 
child’s next of kin, and accordingly the father, if alive, is entitled 
to the grant before all others; it is, however, necessary for the 
child, if over seven years of age, to elect him as his g.iardian (g). 

The court has power to pass over the father for good reason 
shown (h). 

434. If there be no father, the mother, as staijptory guardian (t), 
either alone or in conjunction with any testamentary guardian 
appointed by the father, or the testamentary guardian, if there be 


(u) As to adminiatration bonds generally, see pp. 206 el seq., poet, 

(x) In every suoh case a fresh engrossment of (he will is required, and also a 
non-offlciai copy of the act of probate or administration of the preceding grant ; 
ace generally as to practice, Tristram & Coote, Probate Praef^, Idthed., pp. 144 

et seq, 

! ) Administration of Estates Act, 1798 (38 Geo. 3, o. 87), s. 6. 

) Bao. Abr., tit. Executors and Administrators^ B (1). 

) Oartright*8 Case (1679), Ereem. (k. b.) 258. 

) Mieh V. Chamheriayne (1752), 1 Ifce, 134. 

) lE^bate Buies (Non-Oomtentious), 1862p r. 34. 

) Ibid.] r. 33. As to guardianship generally, see title Ihpantb abd 

(fc) LokM and Brady ▼. Ob0D(u]^dAteti, oitedin W eat and Smith IWiJy (1820), 
8 379 • the Goofy of May CAugatta JamA (1865), Ii* B* 1 P- A De 

81 ; In Goode of SUphmaim (18^), L. K. I Pe it D. 287e , „ 

. (0 Onard&mahip of In^ts Act, 1886 (49 dt 50 Yiot. e. 87). See, gener^jUy, 
we Iiif jum AiTD OHlinifflN, 
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no motller, or the guardian appointed by the Chancery Division, 
is entitled to the grant; the testamentary guardian is preferred 
to&e guardian elected by a minor (A;). The court has a general 
discretion to pass over the guardian elected by a minor (f). 

435. In all oases where a grant is made for the use and benefit 
of an infant or minor the administrator must exhibit a declaration 
on oath of the personal estate and effects of the deceased, except 
when the effects are sworn under the value of iS20, or when the 
adnumstrator is the guardian appointed by the Chancery 
Division or other competent court, or is the testamentary guardian 
of the minor or infant (m). 

436. The administration determines upon the coming of age of 
the infant or minor or of any one of several infants for whose 
use and benefit the grant was made : it does not determine upon 
the death of one of several infants (n). Except in point of time 
there is no other limit to the administration (o). 

437. On the coming of age of the infant, he is entitled to call for 
an account from the administrator, even though his administration 
may previously have been revoked and his successor in office may 
have released him (p). If the infant renounce on coming of age, the 
person who is then appointed administrator is in a position to call for 
an account {q). During his term of office a j udgment for administra- 
tion may bo made against an administrator durante minore atate (r). 
After the expiration of his term it would seem that he is not liable 
to account to creditors, but only to the personal representative, 
except where it can be shown that ho is fraudulently colluding 
with the latter or detaining part of the estate («). 


Sub-Seot. 4 . — Adminfttration durante abeenitd. 

438. Where the executor of a testator, or the next of kin of an 
intestate,^ is rraident out of the jurisdiction, the court has an 
original jurisdiction, before representation has been taken out, 
to grant a limited administration to another during the absence of 
the person entitletl to the grant (t). The grant is for the use and 
benefit of the person entitled until he duly apply for and obtain 
probate or letters of administration (a). 


A) In the Ooode of Morrie (1862), 2 Sw. & Tr. 360. 

J) and FreemanUe v. Jordan (1766), 2 Lee. 827, 330. 

^m) Probate Rules (Non-Oontentious), 1862, r. 36. 

.n) T. Btratord {Earl) {im), 3 P. Wms. 79. 89. On the ooming ol 
n “ necessary; see cessate grants, p. 171. anU. 


^ A EMJxi, Exur. viu, ufi. jiixecuxor ixai. pl 3. 

Taylor v. Eewton (1762), I Lee, 16. , 
f) * iTaufor, Bewell v. Ean^/ord (1898), 21 W, R. 244. 

(1 ^Sao? wa?*" Administrators, B 7 (2); Fothetiyy. Fat* 

(t) ItoOjAbr., tit. Ex^tors and Administrators (G) ; Clare v. EeddA 11691), 

compare in Hood* qf Wi^^i/etlMth 
(a) ^Eha loiin was so settled in Jn ^ of Oaitidy (1832), 4 Olg. Eooi 869 
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439. Notmi^tanding the form of grant, the admmiBtrator 
cannot obtain a j adgment for specific performance against a purchaser, 
as the title would depend upon the question whether the absent 
person for whose use the administrator holds the grant was alive 
or not at ihe date of the execution of the conveyance — a fact which 
the administrator could not warrant (b)'. 

440. When representation has been already taken out, if at or 
after (e) the expiration of twelve calendar months from the death of 
the deceased the executor or administrator is residing out of the 
jurisdiction, the court has power to make a grant durante ahsentid 
on the application of any creditor, next of kin, or legatee {d). The 
power extends to the case of an executor of an executor teing out 
of the jurisdiction (e). The grant may be made to the personal 
representative of a legatee (/), the guardian of an infant legatee (g), 
the trustee in bankruptcy of the absent administrator (h), or even 
to the nominee of the assignee of a residuary legatee (i). The 
court does not require citation of or service of formal notice upon 
the absent representative (k). 

Sub-Sect# 5. Administration durante dementid, 

441. Where the executor or, in case of intestacy, the person 
entitled to a grant of administration is of unsound mind, whether 
so found or not (Z), a grant is made to another for the use and 
benefit of the person of unsound mind, limited for such period as 
the latter may remain of unsound mind(m). In the case of 
executorship, the grant is not made if there is another executor 
willing and competent to take probate. 

The court has jurisdiction to make a similar grant where the 
executor is so seriously ill that it is found impossible to serve him 
with a citation to accept or refuse probate (n). 


ill order to avoid the difficulties which had arisen under the earlier form of 
grant, which was limited to the absence of the person entitled. For an instance 
of such difficulties, see Taynton v. Hannay (1802), 3 Bos. & P. 26. 

{h) W^l V. Kirhy (1856), 7 Do G. M. & G. 376. 

(c) In the Goods of Ruddy (l872), L. B. 2 P. & D. 330. 

[d) This power was created by the Administration of Estates Act, 1798 (38 
Geo. 3, 0 . 87), under which statute the grant could only be made during the 
absence of an executor and for tho pumose of proceedings in equiW. By the 
Court of Probate Act, 1857 (20 & 21 Viot. o. 77), s. 74, the jmismetion was 
extended to cover the absence of an administrator, and by the Uourt of Probate 
Act, 1858 (21 & 22 Viet. o. 95), s. 18, the provisions of the original Act were 
extended to all executors and administrators out of the jurisdiction in cases 
where there was no intention to take proceedings in equity. 

(c) In the Goods of Grant (1876), 1 P. D. 435. 

If) In the Goods Collier (1862), 2 Sw. & Tr. 444. 

^ (. 9 ) In the Goods of Hampson (1865), L. B. 1 P. & D. 1 ; In the Goods of Lei^ 
[1898] 2 I. B. 81. ^ 

[h) In the Goods qfHammmd (1881), 6 P. D. 104. 

[i) In the Goode of Campion, [1900] P. 13. 

(Zf) Ihid* 

- (0 Ex parte Evdyn (1833), 2 My. & A. 3. Ab to Innatios generally, see title 
AHD Fbbsons OS UnsoimD ItoD. : * . 

An) In the Goods t/MUnet (1828), 3 Add. 66; In the Goode efBmdue (1836),1 

Oart. 286. ... 

(n) In the Goode of Poneonhy, [1885] P. 387. 
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SZEOVTOBS AMD AdMIMISTBATOSS. 

The ^abt may be made to the eommittee of a person foand 
Innatio by inquisition (o), or to the person appointed vrith general 
authority over the lunatic’s property where there has been no such 
finding (p). 

443. In the absence of a committee or a person with general 
authority over the estate, the grant, m the case of a testa(^, is 
made to the residuary legatee or devisee, and in default of a 
residuary legatee or devisee to the lunatic’s husband,^ wife, next 
of kin, or heir-at-law, according to the circumstances : in the case 
of intestacy to the lunatic’s husband, wife, next of kin, or heir- 
at-law according to the circumstances, if the limatic be the sole 
next of kin and the only person entitled in distribution (g) : if the 
lunatic, though having the prior right to administer, is not the 
only person entitled in distribution, the grant may be made to 
another of the persons entitled in distribution on his own behalf (r), 

443. The court may make the grant to a stranger (s) or to a 
creditor (t), but the consents of the next of kin of the lunatic should 
be filed in the probate registry (a). 

When a person, other than the committee, takes letters of 
administration for the use and benefit of a lunatic or person of 
unsound mind, he must file in the registry a declaration of the 
personal estate and effects of the testator or intestate, and the 
sureties to the administration bond must justify (6). 

Where a sole representative becomes of unsound mind after 
having obtained a grant, the practice is, without revoking the old 
grant, to make a new grant to the committee or person in the 
position of a committee, if there be one ; if there be none, to the 
residuary legatee or devisee, in the case of testacy, and in the case of 
intestacy to another of the next of kin. The new grant is for the use 
and benefit of the lunatic during such period as he may remain of 
unsound mind ; it is usually a general grant, but may be limited (c). 

Where the new grant is made to the committee or person 
in the position of a committee, the old grant is not called in; 
in the other cases the precaution is taken of having the old 
grant impounded (d). In the case of a foreigner, the new grant 
may be made to the foreign curator (e). 


(o) Alford V. Alford (1867), Dea. & 8w. 322. 

(l>) ]? 0 T appointments of ^rsons with general anthoiity over the estate of » 
lunatic not so foun^ by inquisition, see Lunacy Act, 1890 (63 & 64 Viet. c. 6;, 
B. 116 ; and title Lunatios Aim Pbbsons op TTusouim Mum. 

{q) See In the GOidt of Saetingt (1877), 4 P. D. 73. 

(n In the Ooode of WHUame (1830), 3 Hag. Ecc. 217. 

(») In the Ooode of Burrdl (1868), 1 Sw. & Tr. 64; In the Ooode of Ecth^ 
(1889), 16 P. D. 1. * 

(<) In the Ooode qf Ferny (1846), 1 Eoh Ecd. 426. 

W ^ the Ooode of Penny, eupn; In the Ooode of HattUnge, et/pra, 

(o) Probate Buies (Non-GontentionB), *1862, r. 42. ^ to justifying, sc# 
2(/Vy fiost, 

M In the Ooode of Crump (1821), 8 PfatHim. 497. 

' mtijf ffoo* o/' Ooofee, [189fl^. 68, wjiero ilie practice is fully Set put is 
1*0^ ^ ^ JauOTt); see, too. In the, W)d{ ^ 

(s) At tits (1898), 78 L, T. 768. 
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m 

In the case of one of several executors or adminisibrEiors becoming ^ 

of unsound mind, the old grant is revoked and a new gnmt made %iw4el enl 
to the sane representatives {/)• tdmlted 

Grants 4| 

SuB-SsOT. 6 . — Admimtiratum pendente lite, AdadallH 

tration. 

444. Where an action is pending touching the validity of the — 
will of a deceased person, or for obtaining, recalling, or revoking pfn d rftf lUe. 
any probate or grant of administration, the court has a statutory joriidfetfoB 
power (ff) to appoint an administrator of the personal estate of to appoint an 
such person. The administrator so appointed has all the rights 
snd powers of a general administrator except the right of distri- v^"***^' 
buting the residue; he is subject to the immediate control of the 
court, and acts under its directions. 

The court has a further statutory power (A) of appointing such Power to 
administrator or any other person receiver of the real estate of a appoint 
testator pending any action touching the validity of any will of the 
testator by which his real estate may be affected (i). The receiver 
is to have such powers of collection, letting, and management as 
the court may direct. The court has also, as a branch of the High 
Court of Justice, general jurisdiction to appoint a receiver in any 
case in which it may appear just or convenient so to do (/(). 

To found the jurisdiction there must be an action actually When power 
pending in the Probate Division; proceedings on a caveat do cMwJiaed. 
not constitute an action (Q. The application may be made by 
wy person, though not a party to the pending action, as, for 
instance, a creditor (m) ; but the court has no power to order the 
administrator to pay the creditor’s debt The jurisdiction is 
not exercised where there is a person legally entitled to repre* 
sent or take possession of the property, as in the case of a Bur> 
viving partner (o) ; but it is not confined to cases of necessity (p). 


( /) In the Eetate of Shaw, [1905] P. 92 ; In the Qoode of Newton (1843), 
8 Curt. 428, 

ig) Court of Probate Act, 1867 (20 & 21 Viet. c. 77), s. 70. 

(h) I hid; 8. 71. The court has power to allow the administrator pendants life 
to pay a premium out of the estate to the surety to his bond (/» the Goods of 
Uarver (ft) (1889), 14 P. D. 81). 

(t) This power is strictly conmed to the pendency of an action touching the 
vali^ty of a will ; it does not extend to one in which the question raised is as 
to the identity of the executor {Grant t. Grant (1869), L. E. 1 P. & D. 654) ; 
nor will it be exercised when the action is concerned with the vaUdity of a 
codicil only, the appointment of the executor by the will not being in dilute 
(Mortimer v. PauU ^870), L. B. 2 P. & D. 85). 

(k) Judicatuxe Act, 1873 (36 dt 87 Viet. o. 66), s. 26*(8); see also title 


(1) Softer T. Softer, [1896] P. 291, 0. A. , 

, (n») Tiehborne v. Tiehhome, Ex parte Norris (1869), L. B. 1 P. * D* 730 ; Zh 
the Goods (f Evans (1890), 15 P. D. 214; *ke Mtate of Cleaver, [1905] P. 819. 

(n) In tM Goodk of Evans, supra. 

(o) Sori^y. WiUs andPlamley (1866), L. E. 1 P. & D. 108. _ 

(p) Beffewr. J?effew(1866), 84L. J.(p. M.&A.) 126,in which case Sir J. P.WiU)* 
■tated that he would not follow the established praotioe of tequiting a case of 
neoessite to be out before maldng the grant, but would adoptjjhe practice 
nf the dtutneery OonrlA and make the grant. wbstsver a Chancery Cuurt would 
^Peunt a receiver. For ^e appointment of reemven, generally, see 
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445. Where there is no action pending in the Probate Division, 
the appointment of a receiver may, in a case of urgency, be 
obtained in the Chancery Division (r) ; bnt the parties interested in 
obtaining representation should be before the court (s). If there is 
an action already pending in the Probate Division, the application 
for a receiver should be made in that action (r). 

Upon the appointment of an administrator pendente lite by the 
Probate Division the Chancery Division discharges its receiver, but 
retains control^ over the dealings of the administrator (a) ; and 
the Probate^ Division refuses to interfere with the administrator 
when he is acting under the direction of the Chancery 
Division (5). 

Where the deceased left realty, notice to the heir-at-law ia 
required before the appointment of administrator ad litem or 
receiver (c). 

It is not the practice of the Probate Division, except on consent, 
to appoint a party to the action either as administrator or as 
receiver (d). 

After the order appointing an administrator pendente fife has 
been made, in applying at the registry for a grant the following 
papers must be lodged ; — the administrator's oath and bond, a 
justifying affidavit of the sureties to the bond, a declaration of 
estate, an Inland Beveuue affidavit, and a non-official copy of the 
order («). 

Drt^i^ 446. The functions of* an administrator pendente lite commence 
with the order appointing him, and continue until the action is 

(q) Bellew V. Bdlew (1865), 34 L. J. (p. M. & A.) 125. 

(r) Be Parker, Dearina'v. Brooks (1885), 64 L. J, (on.) 694. In In the Qoods 
^ Jnoore (1888), 13 ^P. JJ. 36, tlie Probate Oourt gave leave to issue a writ 
in the Probate Division cleuming the appointment of a receiver. The oiilcT 
cannot be made belora writ issued (Softer v. Softer, [1896] P. 291, 0. A.). In 
Be MaBalieu, Badclijie v. Mallalieu (1891), 91 L. T. Jo. 398, the order was made 
in the Ofaanoery, rather than in the Probate, Division. See also Be Clark, 
Clark V. Clark (1910), 55 Sol. Jo. 64. 

(el Be Henderson, MeuiUod v. Lane (1886), 2 T. L. B. 322, 0. A. 

(<) Porr V. Porr, [1876] W. N. 44 ; Orem, Green v. Knight, [1895] W. N. 
69. Prior to the Judicature Act, 1873 (36 & 37 Viet. o. 06), W Chancery 
Court exemi^ the jurisdiction of appointing a receiver whether of personalty 
or realty, but not after the institution of a suit in the Probate Court (Verd 
V. Dupree (1868), L. B. 6 Eq. 329 ; Kitchen v. Birks (1870), L. B. 10 Eq, 471 » 
PorWn T. SeAfone fl873),L.B. 16 Eq. 34 ). ' xi. n- lu nej. *< , 

(o) 2’ichbomev. Tvihlome, Ex parte Norris (1869), L. B. 1 P. & D 730 

(61 TicKbome v. Tiehbome (1870), L. B. 2 P. A D. 41. 

(c) TTi^ne V. jffadeos (1899), 80 L. T. 296; compare also In the Qoods of 
»«»»(er-2W!r, Jfofhew v. 2V)o*«(1908), 24 T. L. B. 465, where an adminis- 
«<« and receiver was appointed without citing the alleged heir- 

^ (otherwise, JKe«riii^)T.. Broun 

R* v-/on<«o»y ?1868), 1 Sw. & TrT k . 

(«] ^ ^ount of (he bond must be fixed by the reiristrar. As to 

^ debliSation of estate, 
Inland Bevenue affidavits, see pp. 107 and ltf3» 
and titU ©WAOT and Oxhbb Duaxh Dunis, Vd. p. 215, 
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finally disposed of (/). This takes place when the final decree is 
made therein: it does not continue until the grant has actually 
passed the seal ; after the final decree in the action the position is 
the same as if there had never been an action orsuit(^). The 
administrator may, however, in certain cases be entitled to retain 
money received by him until his accounts have been brought in 
and passed (h). While his functions continue, he is liable to be 
sued by a creditor without leave of the court, in the same way 
as a general administrator (i), and there is no jurisdiction to stay 
proceedings against him (j), 

447. Every administrator pendente lite and every receiver of real 
estate must exhibit an inventory and render an account of the 
property of the deceased which has come to his hands (ft), and must 
pay all he has received to the person pronounced by the court to be 
entitled (Z). The Probate Division has statutory authority to allow 
reasonable remuneration to the administrator and receiver (m). 

Stjb-Seot. 7. — MiacellaneouB Limited Oranta, 

448. In the case of a person actually residing out of England (n), 
letters of administration may be granted to his attorney acting under 
a power of attorney (o). The attorney need not necessarily be 
resident in England (p), and in special circumstances sureties 
resident abroad may be accepted ( 3 ). If the principal and attorney 
reside in the same place out of the jurisdiction, the court will not as 
a rule make a grant to the attorney. 

The form of grant is for the use and benefit of the principal 
until he shall duly apply for and obtain probate or letters of 
administration, as the case may be(r). If the grant is made 
to the attorney of one only of several executors, it is limited 
until the principal or any one of the other executors applies 
for probate (s). On the death of the principal the grant ceases to 


/) Taylor v. Taylor (1881), 6 P. D. 29. 




Widand v. Bird^ [1894] P. 262. 

Wieland v. Bird^ aujpra. As to passing accounts, see p. 339, post. 

(t) Re Toleman, Wesiw^ v. Booker, [1897] 1 Ch. 866. See, too, Tichlome v. 
TicKbome (1870), L. K. 2 P. & D. 41. As to actions against a geneial adminis- 
trator, see pp. 330 et seq.fpoat 
(/) Martin v. Toleman (1897), 77 L. T. 138 
\k) Probate Rules (Contentious) (1862), r. 96’ 

(0 Charlton v. Hindmarsk (1860), 1 Sw. & Tr. 619. , 

1 w) Court of Probate Act, 1857 (20 & 21 Viet. 0 . 

(n) In the Goods of Burch (1861), 2 Sw. & Tr. 139. ‘Wherftan estate consisted 



ip) Pi ^ , 

fill be accepted, if sulratitution is autiiorised by the power, or by the l&ws of 
the domicil of the creator of the power {In the Goods of A bdul Hamid Bey (1898), 

117 T T i % a __ . Iiaoi 



(?) In the Goods of Seed (1864), 3 Sw. 
^ingaU (l863), cited 3 Sw. 441^. 


& Tr. 439; and In tJ^ Goods of 


Jr) In the Goods of CasB\ 
(«) In the Goods of Black 


), 4 Hag. Eoo. 360. 
13 P. D. 
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be et force (0< ^be power ehoold be under seal, but is exempt 
brom stamp duty unless it is a general power (a). The ori^al 
power, if a general power, may be withdrawn from the registry 
after grant on lodging a copy of it. 

449. The attorney is, as regards the claims of third parties, as 
fully an administrator as if he had obtained the grrat m his own 
right (&), and is liable to be sued by the parties beneficially interested 
in the estate (c). It has, however, been held that if, before being 
sued, he pays over moneys to the principal on whose behalf he has 
obtained the grant, he gets a good discharge (d). But he cannot 
get a good discharge from a principal who has not obtained repre- 
sentation in any country (e). 

460. A grant for getting in and preserving the assets of a 
deceased person may be made in oases where delay in obtaining 
the full grant might prove detrimental to the estate (/). The grant 
may be made even to a stranger connected as an agent or otherwise 
with the deceased’s affairs (^). The grant, which is known as a 
grant ad colligenda bona, is usually limited to the collection of the 
personal estate of the deceased, the giving of discharges for debts 
due to the estate, and the preservation of the assets collected either 
by investment or by payment into court (/i). The grant may 
authorise the administrator to renew a lease (t), to let farms and 
other portions of the real estate, with power to sell farm stock and 
implements of husbandry (k), or the goodwill of a business (1). 

451. A grant of a similar nature may be made in a case where 
the will of a testator is in a foreign country (m), or where there is 
believed to have been a will, which has been accidentally mislaid or 
destroyed (n). The grant is limited in time until the original will 
or an ai^henticated copy thereof be brought into the registry (o). 




Wehb V. Kirby (1856)» 7 Be G. M. & G. 376. 

(a) Stamp Act, 1891 (54 & 65 Yict. c. 39), Schedule. See title Aqency, 
Vol. I., p. 160. 

(b) lie Dewell, Edgar v. ReynoldB (1858), 4 Brew. 269, 272. As to liabilities 
of lepresentatiye upen which he may be sued, see pp. 305 et seq.. post, 

(c) Chambers y. BickneR (1843), 2 Hare, 536. 

(d) Dela Fiescay. Lubbock (1840), 10 Sim. 629; Earnes y. Haem (1881), 13 

Oh. B. 347, 0. A. ^ ^ 

(«) Re RendAll, Wood y. Rendell, [1901] 1 Oh. 230. 

{/) In tJie Goods of Clarhington (1861), 2 Sw. & Tr. 380 ; In the Goods of 
FTyefco/ (1862), 3 Sw. & Tr. 20. 

Ig) In the Goods of Radnalimu), 2 Add. 232; In the Goods of Gudolle 
(1835), cited in In the Goods of Wydcojj, supra, at p. 22. 

(h) The powers^ «conferred on an administrator ad colligenda bona may, be 
extended so as to include, for instance, a power to sell chattels real. As to the 
administrator’s liability for rent in such a case, see Whitehead y. Palmer, [1908] 
1 £• B. 151. 

i t) In the Goods of Clarhington, sxmra. 
k) In the Goods of Roberts, [1898] P. f49. 

1) In the Goods of 8chwerdtfeger (1876), • 1 P. B.424 ; In the Goods of Bolton, 
199] P. 186. 

" <he Goods of Metcalfe (1822), 1 Add. 343 ; In the Goods of Brown [1S99), 

80 T. 360. 

piSllfp « OampbtU (1829)^,? Hag. Eoc. 6Mi In the Oood» of Wright, 

(o) In th4 Chock <tf Wrighi, lupra; In the Chode iff Chtig (1866), L. B. 
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453« Administr^ion may bB granted od litem by the Probate 
Piviaioii with a view to commencing (p) or carrying on Chancery 
proceedings (q). The administrator under such a grant sufficiently 
represents the estate for the purpose of the proceedings, where it is 
merely desired to bind the estate of a person who, if alive, would 
have been a necessary party to the proceedings (r). Where the 
object of the Chancery proceedings is to administer the estate in 
l^^espect of which a grant ad litem has been obtained, or to obtain 
relief involving general accounts and inquiries in respect of the 
estate, a general administrator is a necessary party to the 
action (s). 

453* All branches of the High Court of Justice have a further 
power whenever it appears that a person who was interested in the 
matter in question has no legal personal representative, either to 
proceed in the absence of a representative, or to appoint some person 
to represent the estate for all the purposes of the proceedings, and 
by means thereof to bind the estate as effectually as if a duly 
constituted representative had been a party to the proceedings (t). 
The order should state that the jndge has proceeded in the absence 
of any person representing or entitled to represent the estate, or 
has appointed some person to represent it (a). 

The jurisdiction may be exercised in proceedings by mort- 
gagees (b), but not with a view to making a foreclosure order against 
a solo defendant’s estate (c), nor generally to bind the estate of a 
deceased who was the only person liable in the action (d). But the 
court may appoint a person to represent the, estate of a sole plaintiff 
who has died insolvent, to enable the defendant to have someone 
against whom he may move for dismissal of the action (e). The 


1 P. & D. 72. In In the Ooode of Campbdl (1829), 2 Hag. Eco. 665, the 
grant was not so limited. 


(p) fVooUe^ v. Green (1820), 3 Phillim. 814. 

- 


i the Goode of Dodgeon (1869), 1 Sw. & Tr. 269 ; In the Goode of Hampton, 
Thompeon (1863), 3 Sw. & Tr. 169. 

(r) Fa/eiUener y'. Daniel (1843), 3 Haro, 199 ; Davie v. Chanter (1848), 2 Ph. 
645 ; (Trovet v. Lane (1862), 16 Jur. 1061 ; WUliame v. Allen (No. 2) (1863), 32 
Beav. 680. 

(*) Orovet v. Lane (1882), eapra; Dotvdeewdl v. Dowdeewdl (1878), 9 Oh. 
D.294, O.A. 

(() E. S. 0., Ord. 16, r. 46. This rule was adapted with slight alteration from 
stat. (1862) 16 & 16 Yiot. o. 86, s. 44 (now repealed). Under the section 
of the statute it was h^ that the power did not apply* where the estate 
to which it was dedied to appoint a representative was the estate which wos 
Wug admhustered (Silver v. Stein (1862), 1 Drew. 298 ; see, too, Vaeg v. Fa<^ 
1 L. T. 267 ; Madean v. Daweim (No. 1).(1859), 27 B^v. 21 ; Moore v. 


(1871), L. B. 13 Eq. 139, per BoumLTj^ 
, Re Bickereon, Sedlee t. Heynoe, [1'*'“- 
,8} Ourtiue v. Ctdedonian Fire ana J 


orris 


:.B., at p. 140). 

1893] 3 Oh. 146. 

' Zife Intnranee Co, (1881), 19 Oh. D. 684, 
C. A, ; Pea* v. GWf, [1886] W. N. 46; Neal v. Barrett, [1887] W. N. 88; 
X.^reatham and General Eetatee Co., Ltd., [1891] W. N. 163; see also title 
Moutqaob, 

AyUoard v. Lewie, [1891] 2 Oh. 81. * 

W Be OurUe and Bette, [1887] W. N. 126. 0. A. 

(*) Wingrovey, Thompeon (1879), 11 Oh. D. 419. . 
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Kpidaluid 
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^Adminls- 
' tratlon. 

GraatB 
limited to 
specific 
effects. 

To a trust 
fund. 


court dught not to appoint a person unwilling to be appointed (/), 
^oney will not be paid out of court to a person appointed to 
represent the estate, Wt will be carried over to a separate 
account (y). 

454. A grant may be made to a cestui que trust limited to the 
trust fund where the trustee in whose name the trust fund sttmds 
is dead and without a personal representative (h ) ; if the trusiB 
died testate his will should be annexed to the grant (i). "Vi 
several persons are interested in the trust fund the grant is limited 
to the interest of the applicant, unless the others consent to the 
grant extending to their respective interests (A;). The person 
entitled to administer the trust fund should be cited (1). 


Vuloiu 

instances. 


Not made to 
• person 
entitled to 
generaW 
giant. 


455. A grant may be made limited to a legacy (m), to a fund 
appropriated for the payment of a legacy (n), to property the 
subject of a mortgage (o), to the appointment of a new trustee and 
the vesting of the trust property in him (p), to bringing particular 
actions {q), to the estate and effects of a married woman, except 
such as she had power to and did, in fact, dispose of by her will (r). 
In the case of a will effectually executing a power, but otherwise 
invalid, the grant to the appointee with the will annexed should 
be limited to such property as the testatrix had power to and did, 
in fact, dispose of by her will (s). 

A limited grant should not be made to a person entitled to a 
general grant, unless a very strong reason is given (t) ; it cannot be 
made to such a person, except under the direction of the court (a). 

Sect. 7. — The Admmistrator’s Bond. 


The bond. 
Nature. 


,, Sub-Sect. 1 . — Nature of the Bond. 

456. A person to whom any grant of administration is com- 
mitted must give a bond for the due collecting, getting in, and 
administering the estate of the intestate (b). The court has no 


(/) Re Curiis and BeitSy [1887] W.N. 126, C. A. ; Prince of Wales etc. Association 
Co, V. Palmer (1868^, 25 Beav. 605 ; Hill v. Bonner (1858), 26 Beav. 372. 

{g) Rawlim v. M*Mahon (1852), 1 Drew. 225; Byam v. Buttcm (1855), 19 Beav. 
646. 


(A) In the Goods of BatcUffe, [18991 P. 110; In the Goods of Agnese, [1900] P- 
60 ; Murray v. Champemoume, [1901] 2 1. B. 232. 

'i) In the Goods of BuUer, [1898] P. 9. 

k) Fegg v. Ohamisrlain (1860), 1 Sw. & Tr. 627. 

l) Pegg v. Chavjharlain, supra; In the Goods of Kingwdl (1899), 81 L. T. 461. 

[1903] 'P Steadman (1828), 2 Hag. Eco. 69 ; In the Goods of Baldwin, 

?») In the Goods of Biou (1843), 3 Curt. 739. 

M A the Goods ofUme (1898), 78 L. T. 666 ; In the Goods of Kingtodl (1899), 
81 L. T. 461 (an outstanding day). 

(p) In the Goode of Berry, [1907] 2 I^E. 209. 

(3) In the Goode of Williams (1869), dted 31 L. J. (p, it. & a.) 40, n. ; In 

Goods of Winst<me,l\mQV.V^. * / » » 

pJnl/S of Donovan (1898), 78 L. T. 667; In ths Goods of Lemon, 

[lo98J x^. 215. 

ls\ In &s Goods of TrSfond, [1899] P. 247. 

f\ “V Somersa (i867), Ju E. 1 P. « H. 380. 

o) Pmbate Buies (Non-OontentiouB), 1862 , r. 80 . , 

(6) Court of Probate Act, 1867 (20 ft 21 Yiot. e. 77), s. 81. The bond must b. 
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power to dispense with a bond (c). In the case of general letters 
of administration, the bond is conditional upon the doing of tour 
tilings, (1) making or causing to be made, when lawfully called 
upon, a true and perfect inventory of all the estate which by law 
devolves to and vests in the personal representative of the intestate, 
so far as it may come to the hands, possession or knowledge of the 
administrator, or of anyone on his behalf, and exhibiting the inven- 
tory in the principal probate registry ; (2) well and truly administering 
the estate; (3) making or causing to be made a just and true account 
of the administration whenever required by law so to do ; and (4) 
delivering up the letters of administration in the event of a will 
being brought in for probate (d). 

467- Where a general grant is committed to a creditor of an 
intestatej a further condition is inserted that the creditor is not to 
prefer his own debt and that he will pay the debts of others 
rateably(e). 

468- The bond must be attested by au officer of the principal 
registry, or by a district registrar, or by a commissioner for oaths, 
but in no case by the solicitor or agent of the party who executes 
ii;(/). In the case of a limited or special grant the bond should be 
prepared in the registry (g), 

459. The penalty of the bond is double the gross amount 
of the personal estate and double the annual value of the real estate, 
if any, for which the grant is obtained, but the amount may be 
reduced by the court or registrar (h). ^S^ere an estate has been 
partly administered, upon a further bond being required, the estate 
may be sworn at its then value, and the bond be limited to double 
that value (i). Where the gross estate for which the grant is 

given to the court ; the forms used declare the applictmt to become bound to 
the President of the Probate, Divorce, and Admiralty Division. 

(c) In the Goods of Povm (1864), 34 L. J. (p. M. & A.) 65. The Treasury 
Solicitor is exempt from the obligation to give a bond (Treasury Solicitor Act, 
1876 (39 & 40 Yict. c. 18), s. 2), as are also the solicitor for the Duohy of 
Lancaster (Court of Probate Act, 1867 (20 & 21 Viet, 77), s. 81, and the 
PubUc Trustee (Public Trustee Act, 1906 (6 Edw. 7. o. 65), s. 11 (4) ), 

(</) In the case of particular grants, the bond varies according to the ciroum- 
Btances. The usual conditions of the bond are not altered in tho case of a grant 
being made to an attorney {In the Goods of Goldahorough (1859), 1 Sw. & Tr. 295). 

(«) Under tho old form of bond, which provided mat tho creditor should not 
unduly prefer his own debt, it was held that he might retain his own debt as 
against other debts of equal degree {Davies v. Parry, [1899] 1 Ch. 602 ; Be 
Selham, Richardes V. Tates, [1901] 2 Oh. 62, 0. A.). The ^ord “unduly” is 
now omitted from the oonoition. • 

(/) Probate Rules (Non-Contentious), 1862, r. 38. 

( 9 ) Ibid,, r. 40. In the case of a general grant a printed copy of tho usual 
form ig generally used. 

Jh) Court of Probate Act* 1867 (20 & 21 Tiot, o. 7^, e. 82; ^teteRulea 
Won-Oontentious), 1862, r. 39; and difeotion of the President of tho Probate 
Division, February, 1898. For oases in which the amount has been reduced, 
In the Goods of Gent (1868), 1 Sw. & Tr. 64 ; In the Goods of Sta^oole (1861), 
2 Sw. & Tr. 816 ; In tht of Fozard (1863), 3 Sw. & Tr. 173 ; In ffpo* 
Jflaaston UX In the Chode ^ Bennieon (D.), In the Goode of Stnnieon(S.) 
{W89),14^.ii,40. „ • 

r in the Goode HaOlmU (1886), 10 F. D. 196; in «A< Goode of Oakef/, 
U896]P, 7, 
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The 

Adminittars- 
tot's Bond 

Conditions*: 
(i.) Generally. 
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adminis- 
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obtottteckk as shown in the oath, exodeds £100, a stamp, valne 5»., 
mast impressed on the bond (k). 

Sttb-Sbot. 2.—Surait$. 

460. The court has a discretion as to requiring sureties to the 
bond (0* The practice is not to dispense with sureties (m), except 
where the administrator is a public official (n), a nominee of 
a Governmmit department (o), a trustee in bankruptcy who has 
given securify sts trustee (p), or where the property is in court (q). 

In all cases two sureties are required, unless the administrator 
be the husband of the intestate or his representative (r), or unless 
the estate is under the value of £50 (s), in either of which cases one 
surety is sufficient. The sureties execute the bond. 


Foreign 

■otetiea. 


461. The court may authorise the security to be made up of 
any number of bonds (t), but it refuses to discharge the original 
sureties and allow others to be substituted for them (a). The 
sureties must be responsible persons (b). A married woman is 
accepted as a surety, but she must show separate estate equal to 
the value of the personalty and the annual value of the realty. 
Solicitors’ clerks and accountants are not accepted at the principal 
registry. The administrator of a foreign subject resident abroad 
may be allowed to give a bond with foreign sureties if it is proved 
by affidavit that the intestate left no debts in England ; in all other 
cases sureties resident in the United Kingdom, Channel Islands or 
Isle of Man are required, unless a judge at chambers otherwise 
orders (c). 


(&) Stamp Act, 1691 (61 & 66 Yict. c. 39), Schedule, Certain near relatives of 
eoldiers and sailors, who die on active service, are exempt from this provision 
(ibid.). ^ also titles Bonds, Yol. III., p. 106 ; Bxvenve. 

(2) Court of Probate Act, 1867 (20 & 21 Yict. c. 77), s. 81. 

(m) In the Ocode of Earle (1885), 10 P. D. 196. 

(») In the Ooode of Cope (1890), 16 P. D. 107 ; In the Qoode of Unwin (1902), 
87 L. T. 749 ; In the Eetate of Caiieton, [1906] P. 124. 

i o) In the Eetaie of Bryan, [1906] P. 88. 
p) In the Eetate ofAetbury (1899), 80 L. T. 296. 

j) In the Goods nf Cleverly, Cleverly v. Oladdish (1862), 2 Sw. & Tr. 336 ; 
In the Goods of De la Farque (1862), 2 Sw. ft Tr. 631 ; In the Goods of Wikode 
(1892), 67 L. T. 628j In the Goods of Leaeh{\m), 80L.T.170; for special cases. 



(r) Probate Buies (Non-Contentious), 1862, r. 39. 

(s) Probate Bul^ (Non-Contentious), 1863, r. 46. 

(f) In the Goods of Earle, eupra. 

(o) In the Good» of Stark (1866), L. B. 1 P. ft D. 76 ; see In the Goods of 
CouHsrd/in (1902), 86 L. T. 261, for tight of a surety, whose proposed oo-suroty 
has refused to execute the bond, to have the bond cancelled. 

(6) Probate Bales (Non-Contmttious), 1662, r. 41 ; and see (hnenfer v. 
Queen’s Proctor (1882), 7 P. D. 236. Tl)e administrator will be allot^ a psy* 
ment made to a surety where he could not otherwise have obtained relutbls 
aeourify (Be Lucas, Parr v. Blair, [19000-1 I. B. 292). A guarantee sooiaty b 
aocejd^. bond is sealed by the society and an iSdavit ehowing the 
financial portion of the eociety-muet be filed at the registry. 

(e) Dii^ptionof the President of tiie Probate Divwon of 10th May, 1893; 
see the focdnote to In the Goode of^Sccdt, [18961?. 342. For & wbiiii 
for^ snueties wero allowed, see ^ (6e Goode ofFemcmda (1879), 4 P,D.529J 
Z»fAs (Too* ^i>»PeoH/brt, [1898] P. 231. ' " 
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462- The court has a farther discretion as to requiring the<8areties 
to justify (d), and the sureties must justify in cases \7here (1) the 
grant has^ been obtained in default of the appearance of a person 
with a prior right cited, but not personally served with a citation, 
or (2) a grant is obtained for the use and benefit of a lunatic or 
person of unsound mind by any person other than the committee (e). 
The sureties may also be required to justify on the application of a 
next of kin(/) or legatee (g) to the extent of the applicant’s interest. 
They are required to justify in oases of presumed death, and of 
grants made pendente life or under the discretion of the court. 
Creditors are not entitled as a rule to require the sureties to 
justify, but this practice will be departed from where a strong case 
is made out (h). 

A person who desires to obtain an order for justifying security 
should enter a caveat, and, when warned, enter an appearance and 
apply by summons to a registrar (i). 

463. It is not contrary to public policy that the sureties should 
be indemnified by the next of kin (k). 


Stjb-Seot. 3. — Hemediea upon the Bond, 


464. Where the condition of the bond has been broken, the court 
may order it to be assigned ; the assignee named in the order 
is entitled to sue on the bond as though it had been originally 
given to him, and to recover as trustee for all persons interested 
the full amount recoverable in respect of any breach ({)> 

465- The application for the assignment is made by summons, 
which should be served on the administri^tor, returnable before a 
registrar against the sureties to show cause why the bond should 
not be assigned; the summons may be adjourned to the judge. 
The application is not a proceeding in an action (in). An order for 
assignment is made where the court is satisfied that the application 
is bond fide, that apnwid facie case of a breach is made out, and that 
the applicant is the proper person to sue (w). Where two bonds have 
been given, proceedings may not be taken against the sureties to 
the first until proceedings on the second have beerv disposed of (o). 

466. A breach of the condition to well and truly administer 
13 committed if the administrator applies and converts to 
bis own use the effects of the intestate so that they are entirely 
lost to the estate (p), or where he distributes the whole property 


{d) A surety required tu justify makes an affidavit that he is solvent to the 
(amount of hail the penalty of the bond ; see also p. 207, afite? 

(e) Probate Buies (Non-Contentious), 1862, r. 42. • 

if) Coppin V. Dillon (1833), 4 Hagg. Eco. 361, 376; Jackson v. Jackoon 
^rd Jackaon (1886), L. E. 1 P. & D. 12. 
to) Bickering v. Pickering (1828), 1 Hag. Ecc. 480. 

W Hughes V. Cook (1763), 1 Lee, 386 ; John v. Bradbury (1866), L. B. 
1 1?; & D. 246. 

(*) See Tiistram & Coote, Probate Practice, 14th ed,, p. 86. 

( <;) niake V. Bayne, [1908] A. 0. 371, P. 0. 

y) Court of Probate Act, 1867 (20 & 21 Viet. c. 77), s. 83. 

(wi) In the Goods of Carttvrighi (1876), 1 P. I>. 422. 
in) In the Goods of Young (1866). L. R. 1 P. & D. 186. 

(oj In the Goods of Irving (1869), L. R. 1 P. & D. 668. 

(?) Canterbury (Archbishop) r, Boberteon (1833), 1 Ch:. & M. 690, 712. 


W.h,~xiT. 
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nriihont* making proyision for the payment of a legacy payable at a 
future date ( 9 ); but there is no breach if the administrator^ yrithout 
notice that his intestate was an undischarged bankrupt, ^tributes 
the effects amongst the next of kin before the intervention of the 
trustee in bankruptcy of the intestate (r). In suing on the bond 
the plaintiff may show other breaches than those alleged by him 
upon obtaining the assignment (s). There is no breach where 
loss arises from the conduct of an administrator who has fully 
administered and is managing the estate as the agent of the 
next of kin (t). 

Where letters of administration are obtained by fraud and 
subsequently revoked, the sureties are nevertheless liable for the 
defaults of the fraudulent administrator committed while the letters 
remained unrevoked (a). 

The sureties are entitled to rely upon the statutory protection 
afforded to an administrator who issues proper advertisements for 
claims and demands against the estate (b). 

Sect. 8. — The Effect of a Oremt, 

467. Probate and letters of administration with a will annexed 
are conclusive evidence of the /actum and validity of the will (c); 
similarly letters of administration are conclusive of the intestacy 
of the deceased (d). Without the consent of the Probate Division, 
no other court can take notice of the right of representation to the 
personal estate of a deceased person, and when the Probate Division 
has established the right no other court can permit it to be gain- 
said (e). So long as letters of administration are outstanding, no 
person may act as execuW of the deceased (/). 

468. The sentence of the Probate Division is, however, conclusive 
only of the right directly determined and not of any collateral 
matter (y). It is not conclusive of the domicil of the deceased (k), nor 




Dobbs V. Brain, [1892] 2 Q. B. 207, 0. A. 

^ ^ Re Bennett, Ex parte Official Reefer, [1907] 1 K. B. 149. As to what 
dealings with a bankrupt’s estate, prior to the intervention of the trustee in 
bankruptcy, are valid against the latter, see title Bankruptoy and Insol- 
VBNOT, Vol. n., pp. 164 et seq. 


m Canterburt/ {Arelibishop) v.^o5erf6on [1832}, 1 Or. 181 
L.' 


'ayne, [1908] A. 0. 371, P. 0., following Cooper v. Cooper (1874), 
f. 7 li. 63. 

(а) DebenAra Nath Dutt v. Admmiatrator^Oeneral qf Bengal (1908), 99 L. T. 

68 , 0 . 

(б) Newton v. Bhfrry (1876), 1 0. P. D. 246. For the statutory protection, see 
p. 243, poet. 

(c) Wiicker v. Kume (1868), 7 H. L. Oas. 124; Re Barranee, Barrance r. 
EUia, [1910] 2 Oh. 419 ; see also title B'^idbnob, Vol. SHI., pp. 612, 664. 

(d) TourUm v. Flower (1736), 3 P. Wtns. 369. 



28. The case of McMahon v. RowUnga (1848), 16 Sim. 429, as report^ appears 
incapable of ex]^anation. 

(/) Oourt of debate Act, 1867 (20 & 21 Viet. o. 77), s. 78. 

BlackhariCa Case (1709), 1 gkok. 290. 

Srad/ordj. r«)tt»w(1884),860h.D.d#«S 
Ceneha v. Omeha (1886), 11 App. Om. 841. 
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is it Bteiotiiy even prmd fade evidence 6t his death (^. Bat where *• 

administration has been granted to a person as the next of kin of The Effect 
an intestate, the Chancery Division refuses to try the question ot a Orant. 
whether in fact the administrator is of kin to him or not (k), and 
where the decision of the Probate Division in an action for adminis- 
tration has turned upon the question which of the parties is next of 
kin, that decision is conclusive upon that question in a subsequent 
action in the Chancery Division between the same parties for 
distribution (Q, but would not be so against a person who was 
neither a party to nor bound by the probate proceedings (m). 

469. Even after a grant of probate the courts have full jurisdic- Jarisdiotion 
tion to decide that the will is a forgery (n), and where probate ** <ieci»re 
has been obtained by a fraud practised upon the next of kin, a Sw * 
court of equity has jurisdiction to declare the wrong-doer a trustee when grant 
in respect of such probate (o), but it cannot set aside a will which ^ 

has been admitted to probate, on the ground of fraud practised „ “ ‘ ... 
upon the testator (p), nor ought it to declare a person who has juriXstion 
fraudulently obtained a benefit under the will a trustee for the to set aside 
person defrauded ( 3 ). ffledby 

470* A court of equity has power to look at the original will for ^*^*’^‘** 
the purpose of construing it (r), even though the probate copy be in 
facsimile (s) ; but it is not entitled to look at the original will with coStmay 
a view to correcting an inaccuracy in the probate copy (t). Probate look at the 
granted as of a will and codicil is conclusive of the fact of two original viJi. 
mstrumentSf though written on the same paper (a). 


(0 Moon$ V. De Bemalea (1826), 1 Huss. 301, 307 ; Allen v. Dundas (1789), 3 
Term Bep. 123, 129. The grant has, under exceptional circumstances, beou 
admitted as evidence of death (see French y. French (1735), 1 Dick. 268; Loyd 
V. Finlayeon (1797), 2 Esp. 564). 

(K) Re Ivory i Jlankm v. Turner (1878), 10 Ch. D. 372, C. A, 

u) Baarre v, JacJceon (1843), 1 Ph, 582. 

(m) Mohan v. Broughton, P* o6, G. A., per Lincl&y, M.B., at p. 38 ; 

Boe, too, Ltmg y, Waloelmg (1839), 1 Beav. 400. 

fn) Prieatman v. 2V^omae (1884), 9 P, D. 210, 0. A. * 

(o) Barnesly v. Powel (1749), 1 Ves. Sen. 119, 281; Meadoxve v. Kingston 
[VuchesB), (1775), Amb. 756, 762. 

(p) Qingell v. Home (1839), 9 Sim, 539; Allen y. MPheraon (1847), 1 H. L. 
Cas. 191 ; Meluiah v. Mtlton (1876), 3 Ch. D. 27, 0. A, 

{q) The old Court of Chancery would exercise jurisdiction in such a case, 
^hore the persou defrauded had no adeq^te remedy in the Court of Probate ; 
Bee Allen v. JhpPheraon, aupra, per Lord TiTNBHUBBT, at p. MO. The Probate 
Division has now, as a branch of the High Court of Just^pe, full equitable 
jurisdiction, and the exercise of this iurismction in such cases ought to be left 
exclusively to that court; see Meduian y. Milton, aupra, per James, L.J., at 
p. 33. 


(r) Compton v. Bloxham (1845), 2 Coll. 201 ; Re HarHaon, Turner v. Hellard 
(1885), 30 Oh. D. 390, 0. A. The courtnnay look at the foreign original, even 
where only an English translation ha 9 been proved (Be Cliff*a Truata, [1892] 
2 Oh. 229). 

M Skea y. BoacheUi (1854), 18 Beay. 321. 

, Oppenheim y. Henry (1853), 9 Bare, 802, n. (b) to WoBcer y. Tipping 
0852), 9 Hare, 800; see, too, HdvergoU y. Harrieon (1843), 7 Beavf49; and 
V. Oregorii (1864), 3 Do G. M. & Q. 777. 

(«) SaOlit (1787), I Oox, Eq. Oas. 382 
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471. •Probate granted to one of several executors enures for the 
benefit of all(&). Accordingly an executor vrho has not proved may 
join in bringing an action with one who has (e), and upon the death 
of the one who has proved the others may represent the testator 
without further probate (d). 

472. In the case of death on or since the 1 st January, 1898, all 
enactments and rules of law relating to the effect of probate or 
letters of administration as respects chattels real apply to the real 
estate (e) of the deceased, so far as the same are applicable (/) ; 
probate is, therefore, conclusive evidence, in respect of such 
real estate, of the factum and validity of the will, and. letters of 
administration of the intestacy of the deceased. The title of tho 
devisee or heir-at-law is consequently established by production of 
a common form grant, coupled with evidence of the death of tho 
deceased and of the assent of or conveyance by tho personal 
representative. 

473. In the case of death before the 1st January, 1898, probate 
in common form is not binding npon the heir-at-law or upon any 
party interested or claiming to be interested in the testator’s real 
estate ( 9 ). In the case of death, whether before or after the 
Ist January, 1898, it is not binding in respect of land of copyhold 
tenure or customary freehold where an admission or any act by 
the lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant. In such cases, too, letters 
of administration are no evidence that the deceased died intestate. 
In these cases probate, in common form is not even admissible 
as evidence to establish a devise in an action, unless the person 
who seeks to rely upon it gives the opposite party ten days’ 
notice at least before the hearing that he intends to give it in 
evidence as proof of the devise, and the opposite party does not 
within four days after receipt of the notice give a counter- 
notice that he disputes the validity of the devise (it). Should the 
opposite party fail to give such a counter-notice, the probate becomes 
primd facie evidence of the devise, but the opposite party is not 
precluded thereby from adducing evidence to show that the will 
is invalid (i). 

(J) Wehtter t. Spencer (1820), 3 B. & Aid. 360 ; Waihim v. Brent (1835), 1 
Bim. 512. 

Brookee v. Strovd (1702), 1 Salk. 3; Walteny. P/eU (1829), Mood. & M. 

{d) Cummins veCvmmiru (1845), 3 Jo. & lAt 64. 

(e) Beal estate, for this purporo, does not include laud of copyhold tenure or 
customary freehold in any case in which an admission or any act by the lor'^ 
of the manor is necessary to perfect the title of a purchaser from the oustomar}' 
tenant f lisnd Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (4) ) ; but it indndes 
equitable estates in land of copyhold or Customary freehold tenure (Re SvmerviV* 
and TtirnePs Contraet, [1903] 2 Oh. 583).^ 

(/) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 2 (2), where see 
I^Tiso as to several joint le^sentatives ; see also titles Descent i*® 
DisTBiB^ON, Vol. XI. ; Beat. PsorEETY and Chattels Beal. 

M See'Oourt of Probate Act, 1867»(20 & 21 Vici c. 77), s. 64. 

(A) Mid. 

(i) Bwrraclough v. Creenhough (1867), L. B. 2 Q. B. 612, Ex. Oh. 
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474. ^^ere probate of the will has been obtained in, solemn 
form, or its validity otherwise declared in proceedings to which 
the heir-at-law, devisees, and other persons having or pretending 
interest in the real estate affected by the will have been cited 
or summoned, the probate or decree enures for the benefit of all 
persons interested in such real estate ; and the probate copy of the 
will, or the letters of administration with the will annexed, or a 
copy thereof, when sealed, are to be received in all courts and in 
all actions and proceedings affecting the deceased’s real estate 
(except proceedings by way of appeal from the order making the 
grant or for revocation) as conclusive evidence of the validity and 
contents of the will, in the same manner as a probate is evidence 
ill matters relating to a testator’s personal estate (j). 

476. Where probate is refused or revoked on the ground of the 
invalidity of the will, or its invalidity is otherwise declared by 
judgment or order, the judgment or order enures for the benefit 
of the heir-at-law or other persons against whose interest in the 
real estate the will might operate, and the will is not to be 
received in evidence in any action or proceedings in relation to 
the real estate, except in proceedings by way of appeal from the 
judgment or order (k). 

476. In cases in which it may still be necessary to give a will 
in evidence in support of title, it should be remembered that a 
will thirty years old produced from the proper custody proves 
itself (Q. The age of the will is reckoned from the date of its 
execution, not from the date of the testator’s death (in). 

Sect. 9. — Revocation of Grants oj Probate and Letters of 
Administration. 

Sub-Sect. 1. — When and how a Grant may he revoked. 

477. A grant may be revoked where it has been obtained upon a 
false suggestion, whether made fraudulently (n) or in ignorance : 
it may also be revoked where it subsequently becolhes inoperative or 


(i) Court of Probate Act, 1837 (20 & 21 Tiot. o. 77), ss. 61, 62 ; see also title 
Kvidencb, Vol. Xm., p. 312. 

(A) Court of Probate Act, 1837 (20 & 21 Viet. o. 77), es. 61, 62. The probate, 
<lccTee, or order of the comt is not in any case to affect the heir, or any person 
>n respect of his interest in real estate, unless such heir •or person has been 
nted or tnmlfl a party to the proceedings, or derives title through or under a 
pewon so cited or made party s. 63). 

(f) Man V. £ickett» (1844), 7 Beav. 93. The attesting witnesses are presumed 
after the lapse of thirty years to be de^ (Doe d. Ashhtimham (Lord) v. Mithael 
(1851), 15 Jut. 677); see also title Bvidenob, VoL XTII ., p. 311. 

(m) Man v. Riekette, sa^ra. • .... 

(n) The general rule, that a judgment obtained by fraud can be set aside 
only as against the person who committed or procured the fraud, does not 
^Pply to an action to set aside a judgment granting probate of a wilj, inasmui* 
**,tne will must be either good or bad as against all the world (Birch v. Birch, 
(.1902] p. 130 , 0 . A.); see also title JuDaMXNTB and Oamms. 
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usalsdSf .or wbero if allowed to subsist it would provetit the due 
administration of the estate. 

Thus a grant obtainad on the false snggestion that the person 
entitled thereto is dead (o), or by a voman clcdming to be the 
relict of the deceased, but \rho was not, in fact, legally married (p), 
or by illegitimate relatives or impostors (g), or by the elected 
guardian of a mihor where there is a testamentary guardian (r), or 
by the next of Idn where there is a valid residuary bequest («), may 
be revoked. - A grant of probate of the will of a living person will 
be revoked (t). 

Where a will has been discovered after a grant of letters of 
administration or a later will after a grant of probate, or where the 
grant has been made pending a caveat (a), the original grant will 
be revoked. A codicil discovered subsequently to a grant of 
probate, if it does not vary the appointment of executors, may be 
proved alone ; if it does vary the apjpointment, the original grant 
must be revoked. Where a codicil is discovered subsequent to a 
grant of administration with the will aimexed, the original grant 
must be revoked (b). 

A grant made per incuriam or containing a wrong surname of the 
deceased must be revoked. 


478. The grant may be revoked where the executor or adminis- 
trator becomes incapable of acting by reason of insanity or 
ill-health(c) ; where a creditor administrator has disappeared (a), or 
is desirous of retiring («) after completely settling his own debt; or 
where the administrator, whether creditor, widow, or next of kin, 
has disap^ared (/) ; tlm real object which the court always keeps 
in view being the due and proper administration of the estate and 
the interest of the parties beneficially entitled thereto (g). A general 
grant ought not to be revoked upon the application of an adminis- 
trator who has intermeddled with the estate (h), and only on strong 
grounds where he has not intermeddled (i). - The grant may in 
tile above cases be revoked at the instance of a creditor (J). 


(o) Harritm v. Wfdm (1731), 2 Btra. 911. 

(p) In the Qoode ef Moore (1846), 3 Notes of Oases, 601 ; In the Qooit oj 
langUp (186^, 2 Bob. Eool. 407. 

fy) In the Qoode of Bergman (1842), 2 Notes of Gases, 22. 

In the Qoode of Morrie (1862), 2 Sw. ft &. 360. 

Warren v. Keleon (1869), 1 S\r. ft Tr. 290. 

In (Ae Qoode of Napier 11809), 1 Phillim. 83. 

‘ Oj^ V. Beet (1666), 1,^t. 186. 

Tristram ft OCote, Frobate Practice, 14th ed., p. 18a 
fe) See also p. 19p, ante. 

„ X®®* «/«^«>*»*m,( 1819), 3 Phillim. 33; In the Qoode of Bradehaa 

(1887), 13 P. D. 18. 

(s) In the Qoode ofSoare (1833), cited in 2 Sw. ft Tr. 361, n. 

- (/), the Qoode of CowU (1889), 16 P. D. 8 ; /» tts Qoode of Lmeday, [1900] 


I, cited in 2 Sw. ft Tr. 361, n. 

„ , _ntA« fMixu OM.VMMU niwr* - - - - - 

P.IWL 

fo) In the Qoode ofLoveday, nepra, at p.- 166 
ft) In the Qoode ofBeid (1886), 11 ?. D. 70, 0. A. 

(v Ite w Qoode ^ Nstlqp (1846), 1 Bob. Bed. 467. In a special case prooaw 
WM Mvcm on &e application of the grantae, a nuuiied woman, on the ground 

WmaiBcof stock (ArsdMOMlBoiMMv. 

(1827), 1 Hag. Boo. 127, 129). * 

(i) 7» Me Seiate of French, B, 169. 
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revocation. 


479 . A limited grant may be revoked in favour of the ftunignee Bbot.». 

of the interest to which the grant was limited (k ) ; a grant limited Bevocatloa 
to carrying on proce^ings in Chancery ought not, while still in of Grants 
force, to be revoked in order that a general grant may issue ; it otc, 
should be supplemented by a eaterorum grant (J). Limited" 

480 . An executor who has obtained probate is not entitled to 1*”^**L 
take steps to have the grant revoked, nor to cite the persons ongM^tto 
interested under the will to propound it in solemn form. He may apply for 
propound it himself in solemn form, and then give notice to the rcTocation. 
legatees or devisees that it is to be opposed, and that he doea 

not intend to take steps to support it unless he is guaranteed his 
costs (ot). 

Probate in common form granted by consent cannot afterwards 
be revoked on proof that the conditions on which it was granted 
have not been complied with, unless it was procured by fraud or 
circumvention (n). 

481 . Revocation may be obtained either voluntarily or by Manner of 
compulsory proceedings. In the former case evidence is filed obtaining 
setting out the circumstances, and the order may bo made on 
motion (o) or by a registrar. In the latter case a writ is issued, 

and a citation is served upon the grantee requiring him to bring 
the grant into the principal registry, and show cause why it should 
not be revoked. The citation must either precede or be simultaneous 
with the writ, and the plaintiff should allege in the indorsement of 
his claim on the writ and in his statement of claim, as the ground 
for revoking the grant, the invalidity of the will or the defendant’s * 
want of interest. * 

482 . The Probate Division has power to remit aciions for Remission of 

revocation in a proper case to the county court (p). action. 

An action for revocation which is groundless and vexations ought staj. 
to be stayed (q). 

The revoked grant must be produced and delivered to the registrar canoeiiaiion 
at the time of its revocation, so that it may be cancelled in the “f revoked 
registry. * 

SuB-SxOT. 2 . — Effect Bemcation. 

483 . All payments bond fide made to an executor or administrator Effect of 
nnder a grant which is subsequently revoked constitute a legal revocation, 
discharge to the person making the payment, and the executor or 
administrator may retain and reimburse himself in respect of any 


(fe) In the Goode (if Ferritr (1828), 1 Hag. Bcc. 241. 

(0 In the Goode o/Btvwn (1872), li. B. 2 P. & D. 466. As to caeterorum grants, 
®eep. 170,»»<«. _ 

(w) Jn the Goode of Chamberlain (1807), L. E. 1 P. & D. 310. 

(») Niecd V. Aekew (1837), 2 Moo. P, 0. 0. 88. 

(«) In the Goode of Bergman (1842), 2 Notes of Oases, 22. As to motions, see 
p. 167, ante. 

U>) Ooort of Probate Act, 1867 (20 & 21 Viet. o. 77), s. 64, repealed and 
«tendod by Court of Probate Act, 1838(21 & 22Tiet.'c. 06), ss. II, 12; see 
title Cotjhtt (teuBXS, VoL Vin. pp.. Mi eteeg, 

(}) ATaAoa T. QuMn, [1004] 2 .L B. 267. 
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payments made by him which the person to whom probate or 
administration is afterwards granted might have lawfully made (r). 

484. Persons and corporations making or permitting to be made 
bond fide any payment or transfer upon any probate or letters 
of administration are entitled to be indemnified and protected in so 
doing, notwithstanding any defect or circumstance w^hatsoever 
affecting the validity of such probate or letters of administration («), 

Bevocations of temporary grants do not prejudice legal proceed- 
ings commenced before the revocation by or against the temporary 
administrator (0* 

485. With regard to the dealings by the holder of the grant 
with the deceased’s effects, a distinction exists between the cases 
where the grant is voidable only, and where it is void ah initio. A 
grant of administration is voidable only where administration has 
been committed either to a person who was not the person entitled by 
the recognised law of priorities to administer or without citing the 
necessary parties. A grant of administration is void ah initio 
where there was in fact a will of the deceased in existence con- 
taining the appointment of an executor: the existence of a will 
not containing an appointment of an executor does not render a 
grant of letters of administration void ah initio (a). 

Where the grant is voidable only, the dealings by an administrator 
with the deceased’s effects stand good, notwithstanding a subsequent 
revocation of the grant (b). 

Where the grant is void ah initio dispositions of the assets by 
the supposed administrator are, speaking generally, also void, on 
the ground that the assets are vested in the executor from the 
death, tlie supposed administrator having no property in them 
and no power of dealing with them (c). An assurance by the 
supposed administrator confers no title even in the case of a 
purchase for value (d). It would appear that the fact that the 
supposed administrator has applied the proceeds of a voluntary sale 
in the payment of the funeral expenses or debts of the deceased in 
due course of adpiinistration would not validate the assurance, the 
only act which holds good being one which the supposed adminis- 
trator was compellable to do (e). The purchaser however, would, 


r) Court of Probate Act, 1857 (20 & 21 Viet. c. 77), s. 77. 

Ibid., B. 78. 

t) Ihid,^ B. 76. 

(a) Boxall v. BoxUU (1884), 27 Oh. D. 220. As to the effect of a revocation of 
an Indian grant, s^e Craster v. Thomie^ [1900] 2 Gh. 348. 

(b) Fackman'a Case (1595), 6 Co. Rep. 18 b; Blackborougk y, Davis (1702), I 
P. Wms. 40, 43 ; Boxall v. BoxaU^ supra. 

fc) Ellis y. Ellis, [1905] 1 Oh. 613, per Warrington, J., at p. 617. 

[d) Grayshrocky. Fox lXbOb), 1 Plowd. 275; Ahmm v. Cmninqham 3 

Lev. 182 ; Woolly v. aarh (1822), 5 B. Jc Aid. 744. 

(e) Ellis V. Ellis, supra. The statement in the head-note to this case that the 
dispositions of the assets by the supposed administrator are void “except acta 
done in a due cour^ of administration ” does not appear to be borne out by the 
judgment, though it has the direct support of the second portion of the head- 
note to Gmyshrook v. Fox, supra. Thift portion of the head-note to Orayshrook 
T. Fcos is founded upon the diotum of Walsh, J., at p. 282 ; the essence of 
that dictum^ according to W4BBINGT0n, J., in EUis v. Ellis, supra, at 
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it is conceived, be entitled to stand in the place of the creditor Scot- >■ 
whose debt has been discharged out of his money, and claim a lien Revocation 
on the property i>arohaBed to the extent of the debt discharged (f). of firants 
Where an administration judgment or order has been made in an *tc. 
action brought by a person whose grant is subsequently revoked, an 
order may be obtained to stay all further proceedings in the 
action (gi), or on appeal the action may be dismissed or the order or 
judgment may be reversed (ft). 


Part III. — The Interest of the Representative 
in the Deceased’s Property. 

Sect. 1. — Personal Estate and Chattels Real. 

Sub-Seot. 1 .— /n Qmeral, 

486. The interest which a personal representative has in the 
goods of a deceased person differs from the ordinary interest which 
a person has in his own goods, inasmuch as the representative 
bolds them merely in right of the deceased (t). 

On the bankruptcy of the representative the property of the 
deceased does not pass to the trustee in bankruptcy (/c), but the 
creditors of the testator or intestate may by their conduct in 
permitting the representative to employ the assets in his business 
preclude themselves from claiming them as’against the creditors of 
the representative (1). Where the representative is also residuary 
legatee the court will assist his trustee in bankruptcy to get in the 
deceased’s assets (m). 

A lease which comprises a provision for forfeiture upon the 
bankruptcy of the lessee, his executors, administrators or assigns, 
is forfeited upon the bankruptcy of the representative of the 


The interest 
of the repTe< 
sentative* is in 
right of the 
deceased. 

Effect of 
bankruptcy 
of the repre* 
sentptjve. 


The property of a testator or intestate is not liable to be taken in Right ot 
execution under a judgment against his representative personally (o), 

“ 71 ; thereprescn* 

P- 619, is that the act in question was one which the administrator was tailYo. 
compellable to do. 

(/) See EWis v. EIHb, [1905] 1 Ch. 613, per WARiiiNaTON, J., at p. 619. 

Wi Houseman v. Houseman (1876), 1 Ch. D. 535, 0. A. Atf to judgments and 
ovders in general, see title Judgments and Orders. • 

(^0 J?a Vean^ Dean v. Wright (1882), 21 Ch. D. 581, 0. A. 

(i) Went Off. Ex., 14th ed., p. 192. 

\^) Bankruptcy Act, 1883 (46 & 47 Viet, c. 62), s. 44; Kitchen v. Ihbetson (1873), 
h. H. 17 Eq. 46, 49 ; see title Bankruptoy and Insolvbnot, Vol. IL, p. 176. 

(1) Fox V. Fisher (1819), 3 B. & Aid. 135; Kitchen v./Wefaon, supra; see, too, 

(1842), 1 Ph. 159. 

M Ex parts Butlw (1749), 1 Atk. 211. 

^ Dos d. Bndowian v. David (1834), 1 Cr. M. A B. 405; see, generally, title 
^'Andlord and Tenant. 

, jo Farr v. Newman (1792), 4 Term Rep. 621 ; WLeod ▼. Drummed (1810), 
n DO * per Lord Eldon, L.C., at p. 168 ; QcuiktU v. Marshall and Poland 
1 Mood. & B. 132 ; Kinderky v. Jervis (1858), 22 Bea?. 1, Eomillt, 
at p, 23. 
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EXEODtOAS AND ADHUnSTBATOBS: 

nfilABf i the repreBentative has converted the aseets to his own use (p), 
or unless, from lapse of time and an enjoyment of the assets incon- 
sistent with the trusts of the will, an inference may be raised of a 
gift of the property by the deceased’s creditors or beneficiaries to 
the representative ( 9 ). 

487. Inasmuch as the representative holds the Msets not in 
his own right, but in a fiduciary caftacity, there is no merget 
of an estate held by the representative as such in an estate 
which he holds in his own right (r). 

488. The statutory ^wer(«) of a sheriff to seize money and 
choses in action of the judgment debtor under a writ of fieri facial 
does not create a lien or charge upon the money or choses in action, 
and cannot be exercised after the death of the judgment debtor {t). 

489. The right of an undischarged bankrupt to hold goods 
acquired after bankruptcy until the intervention of the trustee in 
bankruptcy is one which is transmissible to his representative (a). 

Sub-Sect. 2.—Chattda. 

490. The general rule is that all movable chattels devolve upon 

the personal representative of the owner (b ) ; but there are certain 
chattels which are so closely annexed to the inheritance that they 
accompany the land, and accordingly where the land does not vest 
in the leral personal representative they pass to the heir or 
devisee. Deer in a park or fish in a pond are chattels of such a 
nature (c). • 

Similarly, heirlooms accompany the inheritance, whether they 
pass by "special custom, such as the best bed or the like, or 
whether they savour of the inheritance. In the latter class are 
included title deeds and the chest or box in which they are usually 
kept, the patent creating a dignity, the garter and collar of a knight, 
an ancient horn where the tenure is by cornage, and the ancient 
jewels of the Crown (d). 

491. Cotiversely, whether the land vests in the legal personal 
representative or not, certain produce of the soil passes as personal 
estate to him. Where the occupier of land, whether he be the 
owner of the inheritance or of an estate determining with faia 

ip) Quii^ T. Spinet (1798), 1 Bob. & P, 293; diatinguished in QaihM 
ManhaU and Poland (1831), 1 Mood. & B. 132, 

(?) Bay V. Bay (1818), Ooop. G. 234 ; ite Morgan, FfUgrem v. PiUgrem (ISSl). 
18 D. 93, 0. A. 

<r} 2 BL Com, 177 ; Be Baddiffe, Badcliffe v. Bewet, [1892] 1 CL 227, C. A. 

(•) Judgments Act, 1838 (1 & 2 Viet. 0 . 110), 8. 12, 

(t) Johneon v. Pichering, [1908] 1 E. B: 1, 0. A. As to a writ of fa., see title 
ExEOunoN, p. 37, ante. 

(a) Fywm v. Chamben (1842), 9 M. ft W. 460. As to this right of es 
undiseharged bankrupt, see tim BaBksubtox and Insolvenot, Yol. If-> 
p. 134. 

Legaqr, Part I., 0 . 18. 

i) fiii#v.\fli®,[1897]l Q. B. 488, C. A., per OBinv, L.J.', at p.494; Oe 

1. 18 b; see also btleBBAi, PBorsBTX and OHAmns < 
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own lifd {e), hM boeq or planted the soil with a view to raising 
a cropt^and dies before harvest time, his personal representatives 
are entitled to the profits of the crop as compensation for the 
labour and expense of tilling, manuring, and sowing the land(/). 
These profits are called emblements. The right extends to a crop 
of that species only which ordinarily repays the labour by which 
it is produced within the year within which that labour is 
bestowed, though the crop may in extraordinary seasons be delayed 
beyond that period (jr). Where there is a right to emblements 
there is also a right of entry to gather them (A), but the person 
exercising the right must show that, on entry, the crop was ripe or 
Jit for harvesting, or that it needed care or cultivation (Q. 

The right of the executor to emblements does not extend against 
a devisee of the land (A), unless there are words in the will showing 
an intention that the executor shall have .the emblements (Q. 

492. The natural products of the soil devolve with the land, 
unless they have been actually severed in the lifetime of the deceased 
owner, or have been granted to him separately from the land (m). 
To cut down ornamental trees or timber, except in the case of estates 
which are cultivated merely for the produce of saleable timber and 
where the timber is cut periodically (n), or except in accordance with 
a prevailing local usage (o), is an act of waste on the part of a 
limited owner, such as a tenant for life. Accordingly on the death 
of such owner such trees or timber, whether out down or blown down 
in his lifetime (p), or the proceeds of sale thereof, devolve upon the 
owner of the first estate of inheritance, oy upon the trusts of the 
settlement, and not upon the representatives of the limited 
owner (g). 

Sdb-Skci. 3. — Widow’* Paraphernalia. 

493. It may be doubted whether, having regard to the Married 
Women's Property Act, 1882 (r), the doctrine of paraphernalia any 
longer exists, except perhaps in regard to valuable articles given by 


(e) The right extends to the representative of a tenant ifl dower; see Statute 
of Merton (123S-6) 20 Hen. 3, o. 2. 

(/) 2 Bi. Oom. pp. 122, 403; Lawlaa-r, £awton (1743), 3 Aik. 13, 16; and 
Me, generally, title Agmoulture, Vol. L, p. 282. 
k\ Oram v. Wdd (1833), 5 B. A Ad. lOd, 118. 

(A) Kingibvry v. Collin* (182'n, 4 Bing. 202. 

(t) Hauling v. Okeu (1863), 8 &oh. 631, 646, Ex. Ch. 

(h) Cooper v WMfitt (1857), 2 H. A K. 122. • 

(l) Well V. Moore (1807), 8 East 339 ; Cox y. Oodialve (1^), 6 East, 604, n. 
A gif t of stock upon a form is sufficient to pass the emblements ; see Sooie, 

V. Wiffiameon (1880), 17 Oh. D.696, following We»t v. JIfoore, eupra, and 
T. Oodialve, lupra, ana disapproving Vaiiey v. SegnM* (1828), 6 Buss. 12. 

(m) "Went. (W. 14th ed., p. 147 ; Be Ainalie, Swmbum v. Ainilie (1886), 

*0,Cai,D.486,.O.A, • 

(*) Shniywood v. Hanywood (1874), L. B. 18 Eq. 306, f"" 


'kwood T. Magniae, £18911 8 Dh. 306, 367, 0.^A. 

,p) Herlakendm'* Oaie (1689), 4 Oo. Bep. 62 a, 63 b. 

,?) Bewick V. WhU/letd (1784), 8 P, Wms. 267 ; Ormoade {MarpUe) v. 
(1880), died 16 Beav. 10; also reported 7 L. J. (O. s.) (ch.)» 160 and 8, 
(o. 8.) (cB.) 67 ; Luihingion v. Bmero (1861), 16 ojitif, 1 ; see also title 

W 46 A4eTret.o. 76. 
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ft husband tu his wife subject to express conditions (e). Subject to 
this doubt the rules applicable to this doctrine are as follows : — 

494. Apparel or ornaments given by a husband to a wife, suitable 
to her rank or station in life, for the purpose of being worn by the 
wife, and not as an absolute gift to her, are known as bona para- 
phernalia (a). The question whether the ornaments are an absolute 
gift to the wife or are merely intended for her personal decoration 
is, in the absence of apt words accompanying the gift, one to be 
determined on all the facts of the case (jb). 

495. The husband may alien his wife’s paraphernalia in his 
lifetime, but, if he merely pledge them, the wife may upon his death 
call upon his executors to redeem them if his personal estate, is 
sufficient for the purpose after payment of his debts (c). 

The paraphernalia are not liable to satisfy the husband’s 
legacies (d), but are liable to his creditors if there are not assets at 
his death sufficient for payment of his debts (e), nor are they to 
be allowed to the widow, even though contingent assets subse- 
quently fall in if). 

496. An allowance by tbe husband to the wife for dress, or for 
the purchase of ornaments, or for her private expenditure is 
commonly called “ pin money ” (< 7 ). The representative of the wife 
is not entitled to claim any arrears of pin money against the 
husband (h) ; nor can the wife herself claim more than one year’s 
arrears against her husband or his estate (i). 

Sus-SxoT. 4. — Fixtwet. 

497. The general maxim of the law is that whatever is 
annexed to land becomes part of the land {k ) : but upon this maxim 
certain exceptions have been engrafted in respect of both orna- 
mental and trade fixtures (f), and these exceptions become of 
importance in cases where the person who has affixed the chattel 

(«) Matson, Templfer d) Co. r. De Frits, [1909] 2 E. B. 831, 0. A. In this 
case Baswbll, L.J., seems to have considered the doctrine of paraphernalia as 
obsolete, but the other judges did not express a definite opinion on the point; 
see also title Husband and Wife. 

(a) 2 Bl. Com. 436. 

n) Tosher ▼. Tasker, [1895] P. 1. 

(c) Qraham v. Londonderry (iord) (1746), 3 Atk. 393. 

Id) Timing v. Tipping (1721). 1 P. Wms. 729 ; Northey v. Northey (1740), 

2 Atk. 77 ; Seymord v. Tretilian (1737), 3 Atk, 358 ; Snelson v. Oorhet (1746), 

3 Atk. 369. « 

(a) TyrreVt (Lady) Gate (1674), Freem. (x. b.) 304 ; Campion v. Cotton (1810), 
17 Yes. 264. 

(/) Burton v. Pierpoint (1722), 2 P. Wms. 78. 

(g) The nature of pm money is discussed by Lord BaouoaAU, L.O., in Boieard 
V. Ligly (1834), 2 01. & Fin. 634, H. L. t and see title Husband and Wife. 

(h) Howard v. Dighy, supra. 

(i) Ibid. ; but see TuffneU y. CDonoghue, [1897] 1 I. B. 860, os to the 
rights of a mortgagee of me wife-’s ^ money. 

(k) HoUand t. Hodgson (1872), L.B. 7 0. P. 328, Ex. Oh., par BlaokBUBN, J.f 
at p. 344. 

(t) EUltH V. Bishop (1854), 10 Ex(di. 496, per Mabtin, B., at p. 507 ; BisdUy 
{Lord) Y. Warde {Lora) (1761), Amb. 113 ; Lawton v. Lawton (1743), 3 Atk. IS i 
see also tiUa Iiano]:4>bo and Tenant. 
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bad only a life interest in the property to which the chattel has 
been affixed. 

498. With a view to ascertaining whether the legal personal 
representative, of a tenant for life who has annexed a chattel to the 
freehold, is entitled to remove that chattel as against the remainder- 
man, both the degree and the object of the annexation must be con- 
Bidered. There need not be an inquiry into the motive of the 
person who annexed the chattel, but the object and purpose of the 
annexation are to be inferred from the circumstances of the 
case (m). Where from the nature of the chattel it is evident that 
it has been affixed to the freehold for the purpose of ornamentation 
and for its better enjoyment as a chattel (n), or has been affixed as 
machinery to the freehold for the purpose of trade, it passes to, and 
is removable by, the representative, and does not devolve with the 
freehold to the remainderman (o). 

499. But on the death of an owner in fee simple, there is 
no reason in the nature of things why as between bis executor and 
his heir, or devisee, the former should take rather than the 
latter (p). Accordingly, in such a case, chattels, whether affixed 
for trade purposes (q) or for the purpose of ornamentation (r), 
devolve with the land to which they are affixed. 

Sub-Sect. 6, — Partnership Property. 

500. The right of survivorship ordinarily incident to a joint 
tenancy does not apply in the case of partners («). Subject to any 
agreement between the partners, a pailinersUp is dissolved as 
regards all the partners by the death of any partner (t). Mutual 
covenants by partners that they and their respective executors and 
administrators shall continue partners cannot be specifically 
enforced against the representatives of a deceased partner, and 
if they refuse to continue the partnership, it will be dissolved as 
from the death of their testator (a), but his estate is liable for 
damages in respect of the breach of contract (b).^ 

501. The representatives of a deceased partner are, in the 
absence of any agreement between the partners, entitled to have 

(«i) Be Be Falbe, Ward v. Taylor, [1901] 1 Oh. 623, 0. A., per Vxuohar 
W iLixuiB, L.J., at p. 636 ; afiSnned, mb nom, Leigh t. Taylor, [1902] A. 0. 

in) Be De Falbe, Wood y. Taylor, supra, disapproving I^Eyncourt v. Gregory 
(1866), L. B. 3 Eq. 382, and explaining Norton v. Dashwooa, [1896] 2 Oh. 497. 

(o) Be Hfdso {8%r Edward) {Bart.), Beattie v. B.uUe, [1905] 1 Oh. 406. 

(p) iUde, per Bvokley, J., at p. 410. 

g) Bain v. Brand (1876), 1 App. Oas. 762. 

fs Be Whaley, Whaley v. Boehuck, ^1908] 1 Oh. 615. 

x«) Op. Litt. 182 a; Jeffereys v. Small (1684), 1 Vem. 217 ; see, also, title 
Descent and Dpstmbtjtion, Vol. XL, p. 7; and see also titles Pabtneb- 
Bflip ; Pbbsonal Pbopebty ; Beal Pbopbbtt and Ohattbls Beal. 

(Q Partner^ip Act, 1890 (68 & 54 Yict. o. 39), s. 33 (1\ Death does not 
operate as a dissolution of a limited partnership (Limited Paruxershms Act, 190^ 
(\Bdw.7,o.24),B.6(2)). 

(«) Doums V. voUins (1M8), 6 Hare, 416, 

W Ihid. 
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the partnership basinessr^round up and dispoe^ of, and may apply 
to the court to enforce this right (c). 

602. Unless there is something in the partnership articles to 
the contrary, the surviving partner has not only the right, but the 
duty to realise the partnership property, and for the purposes of 
that realisation to carry on the business if it is necessary to do 
so (d). The representatives of a deceased partner have a general 
lien upon the surplus assets of the partnership in respect of their 
deceased partner’s interest in the partnership, but they have no 
lien on any specific asset, whether personalty or realty, such as 
would fetter its realisation or conversion into money by the 
surviving partner (e). 


Amount due 
•is a debt as 
from the date 
of deceased 



503. Subject to any agreement between the partners, the 
amount due from the surviving partners to the representatives of a 
deceased partner in respect of the deceased partner’s share is a 
debt accruing at the date of death (/). 

Sub-Sect. 6 . — Property the Subject of a General Power of Appointment. 


Effect of 504. Where a person by his will exercises a general power of 
exercise of appointment over property, whether personal or real, the property 
power. becomes assets for the payment of his debts, and the only person 
entitled to receive the same is his legal personal representative (y). 
Discharge by The legal personal representative can give a valid discharge for the 
property without proving the existence of any debts, and althougli 
live. • the fund is largely in excess of all the testator’s debts. If he mis- 
applies the fund, he (and not the trustees who have paid it over to 
him) is liable (h). 

For the purpose of death duties (a), personal estate over which a 
general power of appointment has been exercised passes to the 


(c) Partnership Act, 1890 (63 & 54 Yict. c. 39), a 39. As to the rights of the 
representative in the case of the cwying on of the partnership business without 
settling accounts, and the accountability of partners for private profits, see title 
Fabtnebshif. t 

(d) Re Bourne, Bourne v. Bourne, [1906] 2 Oh. 427, 0. A. 

(e) Ibid. ; see, too, Be Lanymead^e Truete (1855), 20 Beav. 20 ; a£Brmed on 
appeal, 7 De G. & G. 353, 0. A., and Payne v. nornby (1858), 25 Beav. 280. 
As to the devolution of goodwill and of leaseholds held by the partnership, 
see title Paetnership. As to goodwill, see also title Trade and TRAPii! 
Unions. 

(/) PartnersWp ^ct, 1890 (53 & 64 Viet. o. 39), s. 43. S. 44 of the Act pro- 
vides rules which, subject ^ any agreement, are to be observed in ’settling 
accopnte between partners after a dissolution. As to proof in the bankruptcy 
of surviving partners, see title . Banxbuptot, Vol. II., p. 221, and, iu addition 
to the cases there dt^', see Be Joseph and.Bergei'a Deed of Aesianmmt Pears v. 
/#«r|^el(1908), lOOL. T.74. 

{g) Fleming v. Buchamn (18(3), 8 Pq Gl. . ft O. 876, 0, A. i Be. Hotkin't 
TrutU (1877), 6 Ch. D. 281, 0. A. ; Begfut v. LmuXeg, [1903] A.0. 411; 
EcMegt Johneon y. Hailey, [19093 ^ C). A. ; «ee, too, Chudalla, 

V. CfuedaBa'a Trueteet, [1906] 2 01b.8Sl. The Land Act, 1887 (60 ft 61 

■'^cb 0. 66), 8. 1, pToyidea lor: the; .veptiiig m <lte penonai, ropnoontaiave ol 
tefil estatOi^yar which a person exeeutes by will a general power of mporntment 
As to TOwen generally, BOO titte PoWBeb. ■ ' , 

(h) Be Hadley, Johnwn y. Hadley,.fffrn,.var IgFKBViiv'bit.i at ^ Sft . 

(a) See title Ebtats Ain> Qxhsh WiTHEtrms, VoL Xni., pp..n9 et. M 2 * 
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execator as such, and in his bands is legal assets for the payment 

of debts ( 6 ). Personal 

The testator cannot by his will create a charge as against his Estate and 
general creditors upon the fund in favour of a particular creditor (c), Ctattols 
although he may have contracted to do so. 

505 . In the case of a married woman the execution of a general Effect of 
power by will has the effect of making the property appointed 

liable for her debts and other liabilities in the same manner as her 
separate estate is liable (d). The property appointed is, however, 
under no greater liability than her separate estate, and accordingly 
in the case of a debt or liability incurred by a married woman on 
or prior to the 6 th December, 1898 («), it rests with the creditor 
to show that, at the time of incurring tlie obligation, the married 
woman was possessed of separate property with respect to which 
she must be deemed to have entered into the contract (/). In 
the case of a contract entered into by a married woman after 
the 5th December, 1893, the property appointed is liable, irrespec- 
tive of the possession of separate property at the date of the 
contract ( 9 ). 

506 . An administrator with the will annexed has the same right AdminlHratot 
as an executor to receive and give a valid discharge for property 

over which the testator has exercised a general power of appoint- ‘ 
ment(h). 

Sub-Sect. 7. — Donations Moriit Cauad, 

507 . A donatio mortis causd is a singi^ar form of gift ; it is a Donatio 
gift which is neither entirely inter vivos nor testamentary. It is ‘’‘***^’ 
a gift inter vivos by which the donee is to have the absolute title 

to the subject of the gift, not at once, but if the donor dies. If the 
donor dies the title becomes absolute, not under, but as against , 
his executor (t). In order to render such gift effectual three . 
circumstances must comWe : first, the gift must be made in 
contemplation, though not necessarily in expectation, of death; 

1 

(6) Be Hadley, Johnson v. Hadley, [1909] 1 Oh. 20, 0. A., overruling Re 
Treasure, Wild v. Stanham, [1900] 2 Oh. 648; Be Maddock, Llewellyn v. 

Washington^ [1901] 2 Oh. 372 ; Be Fewer, Be Stone, Acworth v. Stone, [1901] 2 
Oh. 669, and Be thdeon, [1907] 1 Oh. 284; and following Be Moore, Moore v. 

Moore, [^1901] 1 Oh. 691 ; Be Dixon, Penfold v. Diom,, fl902] I Oh. 248 ; Be 
Feameidee, Baines^, Ghadwich, [1903] 1 Oh. 250; and £6 Orlebar, Wyntery. 

OrZeftan [1908] 1 Oh: 136. 

(c) B^ue V. Lawky, [1903] A. 0. 411. 

(a) MjB^ed Women’s Property Act, 1882 (46 & 46 Ylct. o. 76), s. 4; Re 
Ro6kin*a Trusts (1877), 6 Oh. 1>. 281, 0. A. As to the separate estate of married 
Women generally, see title Httsbanh and Wife. 

M The day on whicdi -the Married Women’s Property Act, 1893 (66 & 67 
Viet. 0 . 63), Jjame into force. ^ 

(/) BeFiddwick, Johnson v. Adamson, [1909] 1 Oh. 1, 0. A., overrulmg Be 
WUeon v. Ann, [1894] 1 Oh. 649. 

to) MarrM Women’s Property Act, 1893 (66 & 67 Vict* o« 63), s, 1. The 
contract must be entered into for the first time after the passing of Ihe Act ; an 
acknowledgment of a debt ^TiatiTig before the Act is not' sufficient ^Be Wheeler, 

^finkinson v. Hayter, [1904] 2 Oh. 66). 

(h) Be FeaeocMs SetUement, Kdeey v. Harrison, [1902] ! Oh, 662. 

(0 Be Beaumont, Beaumont v. Burbank, [1902] 1 CSi. 889, par Buokubt, J., at 
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secondly, there must be delivery to the donee of the snbjeot-matter 
of the gift; and thirdly, the gift must be made in circumstances 
showing that it is to take effect only if the death of the donor 
follows (a). 

608. A donatio mortis causd does not vest in the representative 
of the donor (b), dnd in the case of a gift of this nature, as opposed 
to a gift inter vivos, the court, by the application of equitable 
principles, assists the donee to perfect his title ; it regards a good 
donatio mortis causd as raising by operation of law a trust (c). The 
donee is accordingly entitled to call upon the donor’s representatives 
to lend him their name, or to give him their indorsement, in order 
that he may complete his title id). 

509. The gift may be established upon the uncorroborated 
evidence of the donee himself, if that evidence is not shown to be 
inaccurate in any material point, and the judge is satisfied of its 
truthfulness (e). 

510. A donatio mortis causd is liable to legacy duty (/) and 
estate duty (tj). It is also liable to the debts of the donor in 
case of a deficiency of assets (h). 

Probate of a donatio mortis causd is unnecessary, as it requires no 
act by the representative to vest it in the donee, and, though 
revocable by resumption of possession by the donor, it is not 
revoked by a subsequent will, though it may be satisfied by a 
legacy (t). 

Sub-Sect. 8.— in Action accruing in the Lifetime of the Deceased. 

511. Bights of action founded upon a debt or a breach of a 
contractual obligation {k), or upon a statutory duty to be performed 
in favour of the deceased (Z), pass to his representative, even thougli 


p. 892. If the donor recovers, the donee is a trustee for him (Staniland v. 
Willott (1852), 3 Mac. & G. 6C4). 

(a) Cain v. Moon, [1896] 2. Q. B. 283, per Lord Russell op Killowbn, 0. J., 
at p. 286. A gift mado in contemplaiiou of suicide is invalid {Agnew v. Belfast 
Banking Co., [1896] 2,T. R. 204, 0. A.). For donationea mortis causd generally, see 
title Gifts. 


(b) Tate v. Hilbert (1793), 2 Ves. 111. 

(c) Dufidd V. Elwes (1827), 1 Bli. (n. b.) 497, H. L., per Lord Eldon, at p. 543. 
(a) Be Beaumont, Beaumont v. EwDa7ik, [1902] 1 Oh. 889, ©er BUOEI4ET, J., at 

£ 894 ; see, too, Be Dillon, Duffm v, Duffin (1890), 44 Oh. D. 76, per OonoN, 
J., at p. 82. 

(e) Be Dillon, Duffin v. Duffin, supra, per Cotton, L.J., at p. 80: Be Farman, 
Farmany. Smith (1887), 58 L. T. 12. 
if) Revenue Act^. 1845 ^ & 9 Viet, c. 76), s. 4. 

(g) Finance Act, 1894 (57 & 58 Viet. 0. 30), s. 2 (c ) ; and see title Estate anu 
Other Death Duties, Vol. Xlll., p. 187. 

(h) Tate V. Hilbert (1793), 2 Ves. Ill, 120; Tait v. Leithead (1854), Kay, 608. 
(i) Jonesv. Selby (1110), Free. Oh. 300; Hudson y. Spencer, [19101 2 Oh. 285; 
see, also, title Equity, Yol. XIII., p. 130. 

(A) Beckham v, DroJee (1849), 2 H, L. Cas. 579, per Williams, J., at p. 597. 
Writs of account were given to executors by the Statute of Westminster U- 
(^1285), 13 Edw. 1, stat. 1, 0. -23, to executors of executors by stat. (1351) 
25 Edw. 3, etat. 5, c. 5, wd to administrators by stat. (1357) 31 Edw. 3, stat. 1* 
c. 11. As devolution in the case of tk chose in action, see also title Choses in 
Action, VoL IV., p. 399. 

(i) PeeUu ▼. OswaldtvnstU Urban District OoumH, [1896] 2 Q. B. 159, C. A. ; 
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he be not named as a party entitled to the benefit of the obligation 
or duty. But where the contract is founded upon personal con- 
siderations, as in the case of principal and agent, or of master and 
servant, the death of either party puts an end to the relation, and in 
respect of service after the death the contract is dissolved, unless 
there be a stipulation expressed or implied to the contrary (m). 

512- In the case of breach of promise of marriage, an action 
cannot be maintained by the representative of the promisee, unless 
special damage to the property of the promisee can be averred (n) ; 
nor in the converse case can such an action be maintained by the 
promisee against the representative of the promisor in the absence 
of special damage to the property of the promisee (o) ; the special 
damage must be of a nature to bring it within the ordinary rules 
as to remoteness of damages (p). 

513. Where the deceased person’s real estate is not vested in his 
personal representative, the heir or devisee is the proper person to 
bring an action for breach of covenant relating to such estate, even 
though committed during the deceased’s lifetime, if the ultimate 
damage accrues after the ancestor’s death (q). But the personal 
representative can, even wliore the real estate is not vested in him, 
maintain an action for breach of such a covenant, where damage 
accrued in the lifetime of the deceased, whether the covenant is one 
that runs with the land (r) or is merely collateral (s), but in the 
latter case ho can only sue the original covenantor, and not an 
assign of the latter (t). 


600 , too, Darlington v. Roscoe efc Sons, [1907] 1 K. B. 219, 0. A. ; United Collieries^ 
Ltd. V. Simpson^ [1909] A. 0. 383, dissenting from G* Donovan v. Cameron^ Swan 
‘t' Co., [1901] 2 I. R. 633; but not where tho statutory duty involves a personal 
confidence in the deceased {James v. Mormn, [1909] 1 K. B. 664). 

(m) Farrow v. Wilson (1869), L. R. 4 0. P. 744 ; see also Bechham v. Drake 
(1819), 2 H. L. Cas. 679, per Paukb, B., at p. 625, for the statement that 
executors cannot sue upon a contract the breach of which is a mere pereonal 
wrong; and Wilson v. Harper^ [1908] 2 Oh. 370, for the right of executors to 
rec'over commission in respect of business done with customers introduced by 
their testator. As to assignment of contractual rights by operation of law, 
generally, see title Contkact, Vol. VTE., p. 602. For the rights of an apprentice 
on the (loath of a master, see R, v. Peefc (1698), 1 fc>alk. 66; Cooper v. Simmons 
(1862), 7 n. & N. 707, and in the case of parish apprentices, Parish Apprentices 
, Act, 1792 (32 Geo. 3, o. 67), s, 2 ; see also p. 305, post; and for apprentices 
generally, see title Master and Servant. As to devolution of rights in case 
ot death of employer or contractor, see also latlo Building JContracts, Engi- 
NEKiis AND Architects, Vol. III., p. 273. A publishing agreement between an 
author and a publisher is of a personal nature {Stevens y, Benning (1864), 1 
& J. 168; see also ReadeY. Bentley (1867), 3 K. & J. 271 ; Ede v. Bradbury 
(1879), 12 Oh. D. 886; Qrimh v. Tower rtiblishing Co,, Ltd,, and Moncriejf^ 
1 Oh. 21). 


”) Chamberlain v. Williamson (1814)f 2 M. & S. 408. 
o) Fhday v. Chirney (1888), 20 Q. B. D. 494, C. A. 


(u) ^ ^ 

, [p) Finlay v. Chirney, su^a, per Bowen, L.J., at p. 507. For measuie of 
oamagea, see title Damages, Vol. X., pp. 331—346. 

(y) Kingdon v. Nottle (1813), 1 M. & S. 355; King v. Jozies (1814), 5 Taunt 
418. 9 

W Morleuv. PdhUl (1689), 2 Vent. S6; y. Simondt (1687), Comb. 64. 

^ymond ▼. Fiteh (1836), 2 Or. M. & B. 688. 

W ▼. Bwkar, [1903] 2 (%. 639, a A. 
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Right to 
exercise 
option to 
take shares. 


Right of 
repiesen- 
tatiye of a 
landlord 
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life to 
charge for 
compensa- 
tion. 

Actions 
MX delictQn 


614 . Where the relationship between two parties, as in the case 
of a solicitor and client (a) or of a common carrier and a passenger (t), 
lays upon one party a duty to display care and diligence, failure to 
display such care and diligence may be treated as a breach of con- 
tract, and the damages arising therefrom to the estate of the injured 
party survive to his representatives. 

615. Where a person at his death was entitled out of several 
chattels to take his choice of one or more for his own use, his repre- 
sentative may claim by election (c), but if nothing passed to the 
deceased person before his election, it ought to have been made in hig 
lifetime (d). Similarly, where there is a lease to a person of several 
acres, parcel of a larger number of acres, and the lessee dies before 
making an election, his representative may make it(e). 

616. The representatives of a member of a limited company, 
being entitled to the privileges as well as to the burdens of member- 
ship, may, so long as the name of the deceased member remains on 
the regisW, claim to avail themselves of an offer of new shares 
made to the members of the company daring the lifetime of the 
deceased member (/). 

617. The representatives of a landlord tenant for life who have 
been compelled to pay compensation for improvements to an outgoing 
tenant, who had claimed compensation and whose tenancy had been 
determined before the death of the landlord, are entitled to a charge 
upon the holding in respect of the amount which they have so 
paid (flf). 

518. The general rule of law is that rights of action for merely 
personal injuries do not survive the injured party (Ji ) ; but his 
personal representative can maintain an action for any damage 
done to the personal estate in his lifetime, whereby it has become 
less beneficial to such representative (i). Thus he can maintain 
an action for deceit, where the estate has incurred a loss owing to 


(a) KnighU v. Q^rles (1820), 2 Brod. & Bing. 102. In Wilson v. Tuchr 
(1822), 3 Stark. Id4, judgment went against the representatives of a negligent 
solicitor. 

(b) Bradshaw y. lAiwmhits and Torhshire Bail, Co, (1875), L. B. 10 0. P* 

189 ; followed in v. Great Northern Bail, Co. (1876), 1 Q. B. D. 699. In 

the head-note to the latter case it is stated that the former case was questioned; 
the head-note is not accurate in this respect, and the former case has been 
referred to without disapprobation by Lord Halsbtjby, L.O., in No, 7 Btesm 
Band Pump Dredger (Ovmers) v. 8,8, Greta Holme iOwnm), The Greta Holmst 
£ld97]A.O. 696,fctp.601. 

(c) 'Toller, Law of Executors, p. 173. 

fa) Ibid. ; Go. Litt. 146 a; Com. Dig. Election (B). 

(e) Jonee v. Chemey (1680), Freem. (k. b.) 630. 

(/) James v. Buena Ventura Nifratet Grounds Syndicate, Ltd,, £16961 1 
456, 0. A. ; see also title OoMPAirxES, VoL V., p. 197. 

. i9)J^ Agricultural Holdings {Englandi Aet^ 1883, Gough y, Gough, 

2 Q. B. 665, 0, A ; Agricultural HoldinM Act, 1908 (8 Bdw. 7, o. 28), b, 
and see title Ageioulturb, Yol. L, pp. 259, 267. 

(A) Ohagnberlavny, Williamson (18l£|, 2 M. & S. 408, per Lord ELiaNBOBOUGH» 

O.J.,.atp. 415; see, generally, title Aonoir,yol.L- . . , 

By sW. (1330) 4 E^. 3, c. 7, b„ 4, actions of tremes to ih^ testat^® 
goods and chattels were pyen to eatecators; the xm^ was extended to tbs 
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the deceit (k), for Blander of title to a trade mark (Q, or for an 
injunction and damages in respect of the infringement of a trade 
mark (m) ; bat he cannot maintain an action for personal injury to 
the deceased, even though the deceased may have been put to 
expense by reason of such injury (n). 

619. Where the personal injuries have been the cause of death, 
certain ezeeptions have been engrafted by various statutes upon the 
common law rule that actions for personal injuries do not survive. 
These statutory exceptions are dealt with elsewhere (o). 

520. Executors or administrators can maint ain an action for 
any injury to real estate committed in the lifetime of the 
deceased owner, and for which hC might have maintained an 
action, provided that the injury was committed within six calendar 
months before the death of such owner, and that the action 
is brought within one year after his death; the damages, when 
recovered, form part of the personal estate (p). If the action has 
been commenced in the lifetime of the deceased, his representatives, 
upon his death, have a right to continue the action (q). 

521. Where rents or other periodical payments in the nature 
of income, to an apportioned part of which the deceased was 
entitled at his death, have been recovered and received by a person 
other than the deceased’s legal personal representative, the latter 
may recover the apportioned part due to the estate against such 
other person (r). 


522. The copyright in a book which is 'lirst published after its 
author’s death belongs to - the proprietor of the manuscript from 
which the book is first published (s) ; but the common law right of 
an author to restrain publication of his unpublished works devolves 
upon his personal representatives (a). 


523. Where a person claiming to be the inventor of an invention 
dies without making application for a patent, the application may 
— ... , . 
executors of executors by stat. (1351); 25 Edw. 3, stat. 6, o. 6, and to adminis* 
tratoTs by equitable construction of the statutes {Tharpe y. StcUlwood (1843), 
5 Man. & G. 760, per Tindal, O.J., at p. 773). These statutes have been 
extended to all torts, except those relating to the testator’s freehold, and those 
where the injury done is of a personal nature (Ttuyerosa V. Qrani (1878), 
1 0. P. D. 40, 0. A., per Bbamwiell, L. J., at p. 45). 

'ft) TwycroBB v. Cfrant^ supra. 

/) Eatchard v. M^ge (1887), 18 Q. B. D. 771. 
w) Oal^ dh Sons v. Dalton (1887), 35 Oh. D. 700. 

(w) FuUing v. Great Eastern Bait. Co. (1882), 9 Q. B. D. 110; Lendon v. 
London Boaa Gar Co. (1888), 4 T. L, B. 448. 

'o) See titles Masteb aot) Sbbvant ; NsauaENOB. 
p) CHvil Procedure Act (3 & 4 Will..4, c. 42), s. 2. 

,?) Jones y. dimes (1890), 43 Oh. D. B07. 

Apportionment Act, 1870 (33 & 34 Viet. c. 36), s. 4. 

,8) Copyright Act, 1W2 (5 & 6 Viet. c. 45), s. 3; see also title OoFnitaHT 
AKi) LitbraSt PnopBRlT, Vol. Vni., pp. 137 et seg. Where inore than one 
exists, the owner of the manuscript from which the wprk is iirst 
publishea is entitled to the copyright. (JIfucmiWJw y* Dent^ [1907] 1 Oh* 

, ^^). j / .11 > 

(«) Uamillw/t db CoJ^. DenU smfird, at p. 12?^ 
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Personal 
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Time runs 
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ing death. 

Death of 
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into court. 


In case of 
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proceedings. 


be made by, and the patent granted to, his legal personal repre- 
sentative (b). The application must contain a declaration by the 
representative that he believes the deceased to be the true and 
first inventor (c). 

524. Where a cause of action has accrued to a person during 
his life, time continues to run under the Statutes of Limitation 
notwithstanding his death (d). 

525. Where the cause of action survives, an action does not 
abate by reason of the death of any of the parties ; and whether 
the cause of action survives or not, there is no abatement by 
reason of the death of either party between the verdict and the 
judgment, but judgment may be entered notwithstanding the 
death (e). The representatives of a deceased plaintiff can obtain 
an order ex parte to carry on the proceedings (/), but they become 
personally liable for all the costs of the action db initio (g). Where 
a sole plaintiff or defendant dies, the other party may, in the case 
of a cause of action which survives, apply that the party entitled to 
proceed shall proceed, and in default of his proceeding may obtain 
judgment to be entered (h). The court has also jurisdiction in 
case of death to order the personal representative to be made a 
party or to be served with notice (i), and to make orders to carry 
on proceedings (k). 

526. The court has jurisdiction to order money paid into court 
in an action by a defendant to be paid out to the representative of a 
plaintiff who has died (l\ or to the plaintiff when the defendant has 
died (m), notwithstandin^j that in either case the action may have 
abated by reason of the death of the party. 

527. The personal representative of a person who has obtained 
a decree nisi for the dissolution of his marriage cannot revive the 
suit for the purpose of making the decree absolute (n) ; nor after 

Patents and Designs Act, 1907 (7 Edw. 7, c. 29). s. 43 (1). 

(c) 26td., 8. 43 (2). S. 37 of the Act provides that for the purpose of the 
devolution of the l^al interest joint patentees are to be treated, unless other- 

I wise specified in the patent, as joint tenants, but the beneficial interest, subject 
. to any contract to the contrary, is to devolve on the peisonal r^resentatives as 
part of the personal estate. As to patents, generally, see title Patents etc. 

(d) Hickman v. Walker (1737), Willes, 27 ; Penny v. Brke (1866), 18 0. B. 
(n. s.) 393, See Limitation Act, 1623 (21 Jao. 1, c. 16} ; and title Limitation 
OF Actions. 

(e) B. S. 0., Ord. 17, r. 1. For the practice in c ounty courts, see County 
Court Eules, Ord. 47, and title County Oouets, VoL Till., p. 611. 

(/) B. S. 0., Ojd. 17, r. 4. The representative would also appear to have a 
right to bring a fresh action within a reasonable time after the aeath, notwith- 
standing the period of limitation-had expired ; see Swindell v. BulkeUy (1886). 
18 Q. B. D. 260, C. A., per Lopes, L. J., at p. 266. 

(< 7 ) Boynton v. Boynton (1879), 4 App. Cas. 733. 

(h) B. S. 0., Ord. 17, r. 8. 

(i) lUd,, Chd. 17, r, 2. . 

(/;) Z&id., Ord. 17, r. 4. The coiurt has also power to appoint an interim 
receiver for the preservation ot property, notwith^anding the death of a solo 
defendant {Re Parleor, Cash v. Parker (1879), 12 Ch. D. 293; Me Clark, Clark v* 
Clark, [1910] W. N. 234). 

(1) Brown v. Feeney, [1906] 1KB. 663, 0. A. 

Im) MaxweU v. WoMey (FMcown^), [1907] 1 K. B. 374, 0. A« 

(ft) Stankcpe v. Stanhope (1886), 11 P. D. 103, 0. A. 
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decree absolute can the personal representative of the petitioner 
continue proceedings to vary the marriage settlement when there 
are no children of the marriage (o). 

528* Where a plaintiff dies after obtaining judgment, his 
personal representatives may apply for leave to issue execution (p) : 
until they have obtained such leave they cannot issue a bankruptcy 
notice against the judgment debtor (q). 

SuB-SEor. 9 . — Choaea in Action accruing auhaeguent to the Death, 

529. As the legal personal representative is in point of law the 
owner of the goods and chattels of his testator or intestate, he may 
maintain actions in respect of injury done to such goods or chattels, 
after the death of the owner, whether he has been in actual possession 
of them or not (r) ; and he may sue either in his individual capacity, 
or in bis representative character (a). 

530. In the case of contracts the representative may sue in his 
representative character wherever the money, when recovered, 
would be assets of the deceased (t). Thus he may sue in his repre- 
sentative character for money lent by him out of the estate (a), for 
work done by him as executor (6), for goods supplied by him in 
carrying on the testator’s business (o), or for money of the deceased 
wrongfully paid away by himself (cZ). 

Where one of several executors has entered into a contract on 
his own account only, the others cannot join him in suing on the 
contract, even when the money recovered i^ould be assets ; but they 
can join where the contract was entered into by the executor on 
account of himself and his co-executors, or generally on account of 
the estate (c). 

Where the proceeds of a contract entered into by a representative 
would form part of the assets of the deceased, the person entitled 
to sue upon the contract upon the death of the representative is 


(o) Thomaon v. Thomson, 

ip) R. S. 0., Ord. 42, r. 23. Tae appointment of a receiver is not execution 
within the meaning of this rule (Be Shephard, Atkina v. Shephard (1889), 43 
Ch. D. 131, C. A. ; Norhurnv. Norburn, [1894] 1 Q. B. 448). Representatives 
who desire the appointment of a receiver should first apply for an order to carry 
on proceedings under R. S. 0., Ord. 17, r, 4 (see Be Clements, Ex parte Clements^ 
[1901] 1 K. B. 260); see also title Execution, p. 124, ante,* 

(?) Re Woodall, Bke parte Woodall (1884), 13 Q. B. D. 479; and see title 
BiNKRUPTOY AND INSOLVENCY, Vol. I., p. 25. 

[r) Hollis V. Smith (1808), 10 East, 293. 

(«) Adame v. Cheverel (1W6), Oro. Jac. 113. 

(t) Abbott V. ParfiU (1871). L. R. 6 Q. B. 346. 

(a) Webeter v. Spencer (1820), 3 B. df Aid. 360. 

(h) Edwards v. Chrace (1836), 2 M. & W. 190. 

(c) Abbott v. Parfitt, supra; see, too, AapinaU v. Wake (1833), 10 Bing. 51. 
But where the representative, being also the beneficiary, is canying on the 
hufiiness in his own interest, he cannot sue in his representative character 
{Bdtingbroke v. Kerr (1866), L. B. 1 Exch. 222, as explained in Abbott v. Parfitt, 
supra). 

(d) Clark v. Sougham (1823), 2 B. ft 0. 149. 

(c) Heath V. Chilton (1844), 12 U. ft W. 632, explaining Webster v. SpeneeTf 
ssipra, on ttik point. 
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the representative of the original deceased, e.p., the adminisirator 
de bonis non of an intestate (/). 

531, Where a cause of action in respect of a person’s personal 
estate and effects first accrues after his death, time does not begin 
to run, if he has died intestate, until an administrator has been 
appointed (p) : but an administrator claiming the estate or interest 
of his intestate most be deemed to claim as if there had been no 
interval of time between the death and the grant of letters of 
administration (h) ; and the same rule would apparently apply in 
the case of real estate which is vested in him by statute (t). As 
against the executor time runs in all cases from the accruer of the 
cause of action. 

Sub-Sect. lO.—OhatteU Beal. 

532, The vesting of a term of years in the deceased’s personal 
representative is a conclusion of law (k) ; the executor who accepts 
the office cannot waive the term (i). The vesting, being a conclusion 
of law, is not an assignment within a clause in a lease restraining 
assignment (m). 

The interest of a yearly tenant is transmissible to his personal 
representative (n), and notice to quit must be given to him (o). A 
lease for years made to a parson, bishop, or other corporation sole 
and his successors, goes to the personal representative and not to 
the successors of the corporation sole (p). 

533, Where a benefice becomes void and the person seized of the 
advowson dies before presentment, the right to the next presentation 
goes to bis personal representative and not to his heir(q), whether 
the patron was seized of the advowson in his natural capacity, or in 
a politic capacity as a prebendary (r). Prior to the abolition of 


(/) Moseley y. Benddl (1871), L. B. 6 Q. B. 338. 

(g) Cary y. Stephenson (1694), 2 Salk. 421 ; Murray y. East India Co. (1821), 
6 B. & Aid. 204 ; Burdick y. wrrtcA! (18701, 5 Ch. App. 233 ; Chan Kit Ban y. 
Mo Fung Hang, [1002] A. C. 267, P. 0. Ii a creditor dies intestate on tiie day 
a debt becomes payable to him, and there is no eyidence to show whether he died 
before or after the eioment when tiie debt became payable, the statute does not 
begin to run against his administrator until letters of administration haye been 
ta£»n out lAmnson y. Bradford Third Egutiabh Benefit Buying Bodety (1890), 
26aB.D.377,O.A.). 

(A) Beal Property Idmitation Act, 1833 (3 ft 4 Will. 4, o. 27), s. 6; B* 
WiUiame, Davies v. Williams (1886), 34 Oh. D. 668 (claim to chattels real); 
Be Bonsor and SmUh's Contract (1884), 84 Oh. D. 660, n. (claim to a legacy). 
See also, on this subject generally, title XaMiTXXioir 07 AernoRB. 

(t) Land Transfer Act, 1897 (60 ft 61 Yiot. c. 66) : see also title OOHSUOT or 
Laws, VoL VI,, p.*218. 

(ft) Addand y. Bring (1841), 2 Man. ft O. 937. As to the liabffito of the 
leprosentatiye for rent, see p. 306, post ; see also title Lardlobd and Tbrast. 

(l) BiUinghurst y. Bmermon (1696), 1 Salk. 297. 

(m) Seers y. Hind (1791), 1 Yes. 294- <A8 to such clauses generally, see title 
Lasdiobd and Tbnart. 


(») Doe A. Shore y. Forter (1789), 8 Term Eep. 18 j James ▼. Dean (1806), U 
Yes. 883, 893. 

(o) Parker d. Woilker y. Constable (1769), 8 Wils. 26. 

(p) 0Q.djitt. 46 b. 

(?) Caniahury {AreKbisheyp) (l'i89), 4 Leon. 107, 109 ; see, as to bepefioes 

!enerally. title EoOLBsiAsnnA^T. Tia-w. Ynl. XT. et sea.' 

“ :, 118 ;.a 8 |ni^ 
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donative benefices the right of donation descended to the heir and !• 

Qot to the personal representative (s). If the owner of the advowson Personal 

be also the incumbent, the right to the next presentation goes upon Estate and 
ills death to his heir and not to his personal representative (0* If Chattels 
a benefice become void during the life of a husband who is tenant by 
the curtesy, and he die before the church is filled, the husband’s 
executor has the turn and not the wife’s heir (a). 


Sub-Segt. 11. — EBiates pur autre vie, 

534. An estate pur autre vie in realty is not strictly an estate of Estate pur 
inheritance ; though it is limited to a man and his heirs, the heir 
takes not by descent, but as special occupant (i>). ?XTitftTn<e. 

The tenant of an estate pur autre vie, whether there be or be not Alienable 
a special occupant thereof, can dispose of the estate either by both i«t«r 
alienation in his lifetime (c) or by his will(d). If he does not «<.»Mandb/ 
dispose of the estate by will, the estate is chargeable in the hands 
of the heir, if it comes to him as special occupant, as assets by 
descent, as in the case of freehold land in fee simple ; in case there 
is no special occupant, the estate, whatever be its tenure, and 
whether it be a corporeal or incorporeal hereditament, goes to the 
executor or administrator of the tenant, and is assets in his hands 
to be applied and distributed in the same manner as the personal 
estate of the testator or intestate (e). 

There may be n special occupant of an equitable estate pur autre 
rie if) . If the estate is equitable there is no general occupancy pend> 
ing the appointment of an administrator to the deceased tenant (g). 

• 

Sub-Seot. 12 . — Property of a Married Woman (7i). 


535. Upon the death of a married woman testate, probate of Right of 
her will or letters of administration with her will annexed take, as ^ 

tatrve to gel 

ease of a bishop (Iftre/iouse v. Bennell (1832), 8 Bing. 490, H. L., per Bayley, B., 
at p. 550) ; in that case the right goes to the King (2 Boll. Abr. 345). 

(«) RepingUm v. Tamworth School (1763), 2 Wils. 150. Under the Benefices Act, 

1898 (60 & 61 Viet o. 48), s. 12, all donative benefices have become presentaUve. 

(«) Holt V. Winc^er (Bishop) (1683), 3 Lev. 47. It Bs conceived that the 
devolution upon the heir is not affected by the Land Transfer Act, 1897 
(60 & 61 Yiot. c. 65), as the void turn of a benefice is not va,liiable. 

(a) Watson, Clergyman’s Law, 4th ed., p* 71 ; see also title Ecclesiastical 
Kw, Vol. XI., p. 585. 

[h) Northen v. Carnegie (1859), 4 Drew. 587, per Kindbrslby, V.-O., at 
p> 590 ; see also Re Michelle Moore v. Moores [18923 2 Ch. $7* 

(c) Co. Litt. 41 b. • 

W Wills Act. 1837 (7 WiU. 4 & 1 Viet. c. 26), s. 3. , 

(e) lUd,, B. 6. Altnough applicable as personal estate, however, there is 
nothing in the Act to diange the nature of an estate pur autre vip in realty from 
realty into personalty {QhaJtfiM v. Berchtoldt (1872), 7 Ch. App. 192). For estate 
pur autre vie generally, see title Descent and Distribution, Vol. XI., p. 13 ; 
tod see Re Sheppard^ Sheppard v. Manning, [18973 2 Oh. 67 ; Re Inman, Inman y, 

InTnan,. [1903] 1 Oh. 241, following Hoe d. Lewie v. Lewis (1842), 9 M. & W. 

^62, dis&Qguishing PAtVpofli d. Phupoits v- (1784), 3 Doug. (K. B.) 425, 

tod not following Wau v. Byrne (1845), 2 Jo. & Lat. 118, and Se King, King 
King, [18983 1 L B. 91 ; affirmed [18993 1 1. B. 30, 0. A. 

(/) V. White (1860), 2 De Qt. F. & J. 690. 

( 9 ) Be Inman, Inman v. Inman, eupra* t < 

[h) For married women’s proper^ generally, s^ titles Husband and Wieb^ 

FISOTERTN and OHAtTELS BbAL; SSTTLBkNNTS. 
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a general rule, the form of ordinary grants of probate, or letters of 
administration with will annexed, without any exception or limita- 
tion (t). The grant enables the executor or administrator with the 
will annexed to get in all the assets of the married woman, whether 
she had power to dispose of them by will or not {k ) ; but the bene- 
ficial devolution of the assets which she had no power to dispose of 
remains unaffected, and the executor dr administrator with the will 
annexed is a trustee of such assets for the husband (f). Similarly 
the executor of a married woman is a trustee for her husband of 
her undisposed-of separate personalty (m). 

536. A husband who obtains probate of his wife’s will in general 
form is not deemed to have assented to the will as a disposition of 
property w&ch she had no right to dispose of by will without 
his assent (n). 

537. Where a married woman dies intestate, her husband 
has a paramount title to letters of administration (o) ; if he 
takes them out he becomes entitled to the choses in action of 
his wife not reduced into possession during the coverture both 
at law and in equity : if he does not take them out, the legal 
personal representative of the wife is the proper person to get 
them in ; but having got them in, he holds them in trust for the 
husband (p). 

Where a married woman whose marriage took place before 
the 1st January, 1883, dies intestate possessed of a chattel real 
interest, to which her title has accrued prior to the 1st January, 
1888 (g), the chattel real*vest3 in her husband jure mariti without 
the necessity of a grant of administration to him, even though it 
be an interest in reversion (r) or settled to her separate use (a). 
The separate use is exhausted where the wife dies without making a 
disposition (b). 

Where the marriage has taken place on or since the Ist January, 
1888, or the title of the wife to the chattel real interest has accrued 
since that date, upon her death intestate the husband must, in 

(«) Probate Buies (Non-Conientious), 1887, ir. 15, 18. 

(k) Smart v. Tranter (1890), 43 Oh. D. 687, 0. A As to a limited grant in 
respect of a will effective only as executing a power, see p. 170, ante. 

(i) Smart v. Tranter, supra. 

\m) Re LamherVs Estate, Stanton v. Lamheri (1888), 39 Ch. D. 626. 

(n) Re Atkinson, Walter v. Atkinson, [1899] 2 Ch, 1, 0. A. 

(o) See p. 183, anfe. 

(p) Smart v. Tranter, mpra, per Lindley, L.J.. at p. 697 ; Squih Y. Wy^ 
(1717), 1 P. Wms. 378, 381 ; Humphrey v. BuUen (1737), 1 Atk. 458 ; Elliot v. 

(1747), 3Atk. 626. ^ 

( 7 ) The day on which the Married Women’s Property Act^ 1882 (46 & 40 
Viet. c. 76), came into force. The titli 6 accrues when the married woman 
first acquires her interest in the property, whether such interest is at that 
time in possession, reversion, or remainder {Reid v. Reid (1886), 31 Oh. P* 
402). See also title.s Husbanix and Wife ; Real Property and Ohattbw 
Beal. 

(r) Re BRlamy, Elder v. Pearson (1883). 25 Ch. D. 620. 

(а) Surman v. Wharton, [1891] 1 Q. B. 491. 

( б ) Oooper v. Macdonald (1877), 7 Oh. D. 288, 0. A., per Jessel^ 
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order to establish his title to her chattels real, take out administra* 
tioD to her estates (c). 

Sub-Seot. 13 . — Trmt and Mortgage Estates. 

538. Personal estate which is vested in a sole or a last surviving 
trustee devolves upon his personal representatives. The latter 
have power to appoint new trustees in the place of the deceased 
trustee, whether he was the survivor of several trustees or the sole 
trustee (d), where there is no person nominated by the instrument 
creating the trust for the purpose of appointing new trustees, or 
where there is no person so nominated able and willing to act (c). 

The representatives can, however, decline to act in the trusts (/), 
and they are under no obligation to appoint new trustees (g). 

539. Beal estate vested in any person solely on any trust upon 
his death, notwithstanding any testamentary disposition, devolves 
to and becomes vested in his personal representatives or representa- 
tive from time to time, in like manner as if the same were a chattel 
real vesting in them or him {h) : the representatives have the same 
power of disposing of the realty as if it were a chattel real, and are 
to be deemed in law the heirs and assigns of the trustee within the 
meaning of all trusts and powers (i). 

640.^ The legal personal representatives are thus substituted for 
the heir or assign of the trustee, but they have not any powers 
additional to those which the heir or assign formerly had (k). 


(c) Though the Married Women’s Property Act, 1882 (45 & 40 Viet. c. 75), 
has not altered the beneficial devolution of a married woman’s property 
undisposed of by hor (see Be Lambert' a EstatCy Stanton v. Lambert (1888), 
39 Oh. D. 626, Stirling, J., at p. 635), yet the proyisious contained in 

1, 2, and 6 of the Act, that the married woman is to acquire, hold, and 
dispose of property as her separate property in the some way as if she were a 
feme sole, appear to exclude the doctrine of jua mariti as applicable to property 
coming within the Act. 

(d) Re Slwjto'a TruaU (1885), 29 Oh. D. 247 ; and see, generally, title Trusts 
and Trustees. 

(<*) Trustee Act, 1893 (56 & 57 Yict. o. 53), s. 10 (1). For the appointment of 
new tiustees generally, see title Trusts and Trustees. Where tne instrument 
creating the trust, either expressly or by implication, imports the provisions of 
Lord Oranworth’s Act, stat. (1860) 23 & 24 Viot. c. 145, s. 27 (now repoaled), 
tho acting executors have power to appoint new trustees without the concurrence 
of those who have not proved tho will (Re Bowkerett, Bame v. Erahine (1907), 
W Sol. Jo. 77). 

(/■) Legg v. Mackrell (1860), 2 De Q. F. & J. 561 ; Be Ridley, Ridleys, Ridley, 
[1904] 2 Ch. 774 ; Re Betiett, Ward v. Bemtt, [1906] 1 Oh. 216, G. A. 

(y) 2le Knight'a (Sarah) Will (1884), 26 Oh. D. 82, C. A. * 

(A) Conveyancing and Law of Property Act, 1881 (44 & 43 Viet. o. 41), s. 30. 
In the absence of a personal representative tho legal estate would appear to 
vest in the heir (Be Pilling'e Trueta (1884), 26 Ch. JX 432). 

(i) Under the Vendor and Purchaser Act, 1874 (37 & 38 Viot. c. 78), s. 5, 
repealed and partially re-enacted by the Laud Transfer Act, 1875 (38 & 39 
^ict. 0 . 87), s, 48 (since repealed by the Conveyancing Act, 1881 (44 & 46 Viet. 
?*. ^I)f b. 30), a fee simple estate vested in a bare^ trustee devolved upon 
legal personal representatives. For judicial opinion as to the meaning of 
the term “bare trustee,” see Morgan v. Swansea Urban Sanitary Authority 
(1878), 9 Oh. D. 582; Christie v. Ovington (1875), 1 Oh. D. 279; Re Doewra, 
Boewra v. Faith (1885), 29 Oh. D. 693; ana Be Cunningham and Frayling'e 
[1891] 2 Ch. 567 ; see also title Trusts and Trustees. 

^ (*) iia tngUby Bdah and Norwich Union Insurance Co, (1883), 13 L. E, Ir. 324f 
(^fundsn and Mewde Contract, [1909] 1 Ch. 690. 
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They can, accordingly, execute the trusts only in oases in which the 
heir or assign could have done so. For the purpose of ascertaining 
whether the heir or assign could have executed a trust or a power, 
the test to be applied is whether the heir or assign was pointed 
out in the instrument creating the trust as being, in the settlor's 
contemplation, a person who was to execute it (i). 

Notwithstanding that the trust estate vests in the personal repre- 
sentatives of the sole or last surviving trustee, a power of appointing 
new trustees can be validly exercised by the person in whom the 
power is vested under the trust ; and the appointment operates to 
oust the personal representatives from the trust (m). 

641. Beal estate vested by way of mortgage in any person 
solely also devolves upon his personal representatives (n). They 
are entitled to receive and give a good discharge for the mortgage 
money, and can accordingly exercise the statutory power of sale (o). 
In the case of several mortgagees or of several transferees, where 
the mortgage or the transfer has been executed since the Slst 
December, 1881, and the money is expressed to have been 
advanced on a joint account, the personal representatives of 
the last survivor can, so far as no intention to the contrary ia 
expressed, give a good discharge for the mortgage money, notwith- 
standing any notice to the payer of a severance of the joint 
account (p), and are, therefore, also in a position to exercise the 
statutory power of sale. 

642. This devolution does not apply to land of copyhold or 
customary tenure vested in the tenant on the court rolls on trust 
or by way of mortgage (g). 

643. A married woman is able, without her husband, to dispose 
of or to join in disposing of real or personal property held by her 
solely, or jointly with any other person as personal representative, 


(2) Ue Crunden and Meux'a Contract^ [1909] 1 Oh. 690 ; see Cooke v. Crawford 
18 Sim. 91 ; Mortimer y, /remand (1847), 11 Jur. 721 ; Re Morton and Hallett 
, 15 Ch. D. 0. A. ; Re Rumney and Smithy [1897] 2 Gh. 351, 0. A. ; 
Re Pixton and Tong's Contracty^ £1897] W. N. 178 ; Me Waidanie, Rivera v. 
1J aidants, [1908] 1 Gh. 123, holdi^ OcMeaton v. Heap (1847), 1 De O'* & Sm. 
640, to haye been overruled by HaU y. May (1857), 3 K. & J. 585, It is 
doubtful whether the decision in Oahorn to Rowlett (1880), 13 Oh. D. 774, to the 
effect that when real estate is devised to trustees and their heirs (omitting the 
word ** aligns ") in trust for sale, the trust is annexed not to the person, but to 
the fee simple, so ws to be exercisable by ^e devisee of the surviving trustee, 
ought to be folloved (Re Morton and EaUett, supray per Baggalult, 
at p. 149 ; Re Crunden and Meux's Contract, aupra, per Parker, J., at p. 695). 

(m) Re Routkdgda Trusts, Routle^e v. SatU, [1909] I Ch. 280. For the full 
treatment of this subject, see title Trusts akd Trustees. 

(n) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), s. 30. 

(o) Ibid,, 8. 21 (4). The statutory poVer of sale only applies to a case of a 
mortoage made by deed (ibid,, s. 19]. 

^pj B. 61 ; and see, generally, title Mortgage. _ ^ ^ 
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in like manner as if she were a fente sole (r), and all such dispo- 
sitions made by a married woman after the 31st December! 1882, 
are valid, but are not to afifeot any title or right which has been 
acquired through or with the concurrence of the husband before 
the 1st January, 1908 (s). 

544. Where a testator’s will contains an appointment of general 
executors, and - they alone prove, his trust and mortgage estates 
devolve upon such executors as his legal personal representatives, 
although the will may also contain an appointment of special 
executors of the trust or mortgage estates Ct). 

545. Trust and mortgage estates vested in a person who has 
become a convict within the meaning of the Forfeiture Act, 1870 (a), 
descend to his representatives as if he had not become a convict ; 
but the beneficial interest of the convict in the property passes 
to the statutory administrator (b). 

Sub-Seot. 14 . — Where Joint Repreaentativee. 

546. Joint representatives are regarded in the light of an 
individual person (c). Accordingly, one of several executors can 
give a good discharge for a debt due to the estate {d)\ can assign or 
surrender a term (c) ; can settle an account with a person account-, 
able to the estate, even, it would appear, against the assent of his 
co<executor (/) ; and the same principle applies to joint adminis- 
trators {g). But where several executors have been registered as 
the holders of stock or shares in a company incorporated under the 
provisions of the Companies Clauses Consolidation Act, 1845 (h\ a 
transfer by some or one only is invalid (i) ; land in the case of stock 
registered at the Bank of England, the Bank may require all the 
executors who have proved the will to join in the transfer (A;) ; the 
share or interest of a member in a company registered under 
the Companies Acts is personal estate transferable in manner 
provided by the regulations of the company, and is not of the 
nature of real estate (Z). 


M Married Women’s Property Act, 1907 (7 Edw. 7, o. 18}, s. 1 (1). 

(a) Ihid,^ s. 1 (2). This section was intended to remove the difficulty created 
by the decision in Re Harknesa and Allaopp^a Contrcuif [1896J 2 Oh. 358. 

(<) Re Parker's TruaU, [1894] 1 Oh. 707. 

(a) 33 & 34 Yict. c. 23; see title OniMiNAt. Law and Froceduee, Yol. IX., 
PP- 428 at aeq, 

ifi) Trustee Act, 1893 (56 & 57 Viet. c. 63), s. 48. 

(c) Bac. Abr., tit. Executors and Administrators (D, 1). 
id) Oharltan v. Durham {Earl) (1869), 4 Oh. App. 433. 

(e) Simpaon v. Outteridge (1816),. 1 Madd. 609. 

(/) Smith V. Everett (1859), 27 Beav, 446. In Lepard v. Vernon (1813). 2 
Ves. A B. 51. it was held that a court of equity would not assist such a setUe- 
^ent ; see also JOrage v. HaHepp (18q5), 28 Oh. D. 414, as to one executor 
Dnnging foreclosure proceedings, the other having absconded, 
to) Jaieomb v. Dmrwood (1751), 2 Ves. Sen. 265. 

(h) 8&9 Vict.o. 16. 

W Barton V. North Btaffordehire Rail. Co. (1888), 38 Oh, D. 468 ; Barton v. 

and North Weafem Rail. Co. (1889), 24 Q. B. D. 77, 0. A. • 

(«) National Debt Act, 1870 (83 db 34 Viot. c, 71), s. 23. 

P) Com^nies (Consolidation) Act, 1908 (8 Edw. 7, o. 69), s. 22 (1). Undei 
m. 2l of Table A to the Act, it is provided that executors or administrators of 
a aeoeased sole holder of a share shall be the enly persons recognised by the 
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Sbct. 2 . — Real Estate. 

StTB-Seot. 1. — In the Case of a Person hefore the Ut cfanuary, 1898. 

647. The real estate of a person who died before the 1st 
January, 1898, is not vested in his personal representatives. 
Wheie, however, a will directs that the executors shall sell the 
testator’s land, the executors have what is known as a common 
law power of sale, which is exercisable by those who have accepted 
probate, without the concurrence of those who have renounced (m), 
and by the executors of the last surviving executor (n) ; but not 
by an administrator with the will annexed (o). Although under 
such power the executors do not take the legal estate (p), as soon 
as the power is executed the legal estate is in the vendee (q). 

548. Where a testator directs his estate to be disposed of for 
certain purposes, without declaring by whom the sale is to be made, 
the executors have an implied power of sale if the proceeds are 
distributable by them (r). 

In the case of a will which has come into operation since the 
18th August, 1859, where the testator has charged his real estate 
with the payment of debts or legacies, and has not devised his 
whole estate and interest therein to trustees, his executors or 
executor for the time being have power to raise the debts and 
legacies by a sale or mortgage of the realty (s) ; and the purchaser 
or mortgagee is not bound to inquire whether the power is being 
duly exercised (0. This power is not exercisable where there is 
a devise to any person or persons in fee simple or in tail, or for 
the testator’s whole estate and interest, charged with debts or 
legacies (a). To exclucfe the power of the executor the devise 
must operate immediately upon the death of the testator (6), and 
must be either to a single person or to a number of persons 
as joint tenants or tenants in common (c). The power is not 
exercisable by an administrator with the will annexed (e{). 


company as having any title to the share. In the case of a share registered in 
the names of two oif 'more holders, the survivors or survivor, or the executors or 
administrators of the deceased survivor, shall be the only persons recognised 
by the company as having any title to the share, see, generally, title Com- 
panies, Vol. V., pp. 190 et seq, 

(m) Stat. (1629) 21 Hen. 8, c. 4 ; Peppercorn v. Wayrmn (1862), 6 Do G. & 
Sm. 230, 235 ; Re Fisher (1884), 13 L. B. Ir. 646 ; see, too, Crawford v. Forshaw, 
[1891] 2 Oh. 261, 0. A. 

(n) Forbes v. Pe^cocA (1840), 11 Sim. 152; Sugden on Powers, 8th ed., p. 118. 

(o) Re Clay and.Tetley (1880), 16 Oh. D. 3, 0. A. 


ip) ^ d. Hampton v. Shotter (1838), 8 Ad. & El. 906. 

(v) 


Warnrford v. Thompson (lt97), 3 Ves. 613. 

(r) Tylden v. Hyde (1825), 2 Sim. &St. 238 ; Curtis v. Fulhrooh (1849), 8 Hare, 
26, 278; Sugden on Powers, 8th ed., p. 116; Carlisle v. Cooke, [1906] 1 I S* 
269. •• 


(s) Law of Property Amendment Act, 1869 (22 & 23 Viot. c. 36), s. 16. 
u) Ibid., B. 17. As to sale of land generally, see title Saxe of Land. 

(а) I bid,, 8. 18 ; Re Rebbeck, Hennett v. Rebbe<je, [1894] W. N. 68. 

(б) Re Barrow-in-Furncss Corporation and RawlmewCe Contract, [1903] 1 Ch* 

839. ^ 

(c) Ibid,, p. 348. A devise for life with remainder in fee does not exclude 
the executor's power {Re Wilson, Pennington v. Payne (1886), 64 L. T. 600). 

(d) Re Clay and TeUey (1880), 16 Oh. D. 3, 0. A. 
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549. In the absence of an express charge of debts or legacies, 
a charge will be implied where there is a general direction by the 
testator that his debts or legacies shall be paid, even thongh the 
only direction to be found is contained in the general introductory 
words of the will (c). Where, however, the direction to pay debts 
or legacies is coupled with a direction that they are to be paid by 
the executor, and there is no devise of real estate to him, no charge 
is to be implied (/). 

Where in addition to a direction to his executors to pay his 
debts or legacies the testator devises to them the whole of his real 
pfitate, a charge will be implied whether the executors take the 
\\holo beneficial interest (< 7 ), though in unequal shares ( 7 i), or only 
a life interest (i), or no beneficial interest at all(fc). Where the 
direction to the executors to pay debts or legacies is accompanied 
l)y a devise of a portion only of the testator’s realty, it is a question 
of intention to be gathered from the whole will whether the portion 
BO devised is charged with the payment of debts (1). 

550. An authority to pay debts, as opposed to a direction, does 
not charge them on the real estate (in). 

551. Where an executor is selling freeholds under a charge of 
debts or legacies the purchaser is not bound or entitled, in the 
absence of special circumstances, to inquire whether the debts or 
legacies have been paid, unless twenty years have elapsed from the 
testator’s death (n). 

552. The representative may enter into the house of his testator 
and remove his personal effects if he can do so without violence (o) ; 
the power extends to the case of a deceased tenant for life or tenant 
in tail (p). 

Executors and administrators have a statutory power of dis- 
tress for arrears of rents and fee-farms issuing out of freehold 
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(e) ShallcrosB V. Finden (1798), 3 Ves.738 ; Clifford v. Lewis (1820), Madd. ftO-. 
33; Craves v. Craves (1836), 8 &in. 43 ; Wrigley v. Syhes (^856), 21 Boav. 337. 

(/) In Buch a case it was assumed that the testator meant that the debts 
should be paid only out of the property which nassed to his executor. The 
technicality of the distinction was obseryed upon by Komilly, M.R., in Cook v. 
I^awsm (1861), 29 Beav. 123, at p. 127, but was stated to be too firmly established 
to be disturbed. 

(</) Henvell v. Whitaker (1827)^ 3 Buss. 343. 

(A) Its Tanqucray~Willa,ume and Landau (1882), 20 Oh. D. 463, 0. A. 

(0 Finch V. Hattersley (1775), 3 Buss. 345, n. • 

(A) Hartland v. Murrell (1869), 27 Beav. 204; Be JOefiurgh Lawson , De 
iiurgh Tjawson v. De Burgh Lawaoti (1889), 41 CL. B. 668, where the executors 
took as trustees with some beneficial interest. 

, (0 Be Bailey, Bailey v. Bailey (1879), 12 Oh. D. 268, explaining 

495 *^ (1833), 2 My. & K. 49, and Wasse v. Heelington (1834), 3 My. & K. 

(wi) Be Head'e Trustees and MojcDomld (1890), 46 Oh. D. 310, 0. A. . _ . . _ 
(w) Be Tanqueray^WUlaume and Landau, eu^a, shortening the period laid 
in Sabin v. Neape (1859), 27 Beav. 553. The twenty years rule does not 
’J^Pply to a sale of leaseWds (Be Whistler (1887), 36 Oh. D. 561 ; Be Penn and 
h'urzda Contract^ [1894] 2 Oh. 101, explaining Be Molyneux and White (1884), 16 
H. Ir. 383, 0. A.). 

(«) Went. Off. Ex., 14th ed., p. 202. 
tp) Stodden v. Harvey (1608), Oro. Jac. 204. 
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BbOt. a. hereditaments aoomed dne in the lifetime of their testator (q). They 
Beal Estate, have also a statutory power of distress for arrears of rent reserved 
by lease (r). 

Sub-Seot. 2.— In the Caie of a Person dying on or since the l<t January, 1808. 

Btatntoiy 553. Beal estate vested in any person who has died on or 
devolution since the 1st January, 1898, without a right in any other person 
survivorsmp, devolves upon his death to, and becomes 
tim vested in, his personal representatives or representative from time 

to time, as if it were a chattel real vesting in them or him, 
notwithstanding any testamentary disposition (s). 

Copyholdseto. The real estate which thus vests in the personal repesentetives 
includes real estate over which a person executes by will a general 
power of appointment, but does not include land of copyhold tenure 
or customary freehold in any case in which an admission or any act 
by the lord of the manor is necessary to perfect the title of a 
purchaser from the customary tenant (t). Equitable estates in 
lands of copyhold tenure and in customary freehold vest, like all 
other equitable estates in realty, in the personal representatives (a). 

Penonul 564. The expression “ personal representative ” means, in this 

leptesen^ connection, the executor or administrator (b). Accordingly the real 
estate vests in all the executors named in the will, whether they 
of the statute, have proved the will or not, with the exception of those who may 
have renounced probate or have failed to appear to a citation to take 
probate (c). Where, however, a person appoints special executors 
of his property abroad^ and general executors of his assets in 
England, his real estate vests in the latter to the exclusion of the 
former (d). 

555. The personal representatives hold the real estate, subject 
to their executorial powers, rights, duties, and liabilities, as trustees 
for the persons by law beneficially entitled thereto, and those 
persons have the same power of requiring a transfer of real estate 
as persons beneficially entitled to personal estate have of requiring 
a transfer of sucK personal estate (e). 

(g) Stat, (1C40), 32 Hen. 8, o. 37. It appears doubtful whether this statutory 
power applies to rents issuing out of copyholds. Li Appleton v. Doily (1608), 
Yelv. 136, it was held that it did not ; but in Gilbert on Tenuies, pp. 186 
et seq., a careful argument is furnished to prove that it does ; see also West- 
merUmJs {EarV^ C&se (167^, 8 Leon. 69 ; and titles CoPXnoLn, Vol. Vlll., 
p. 70, note («); DirrsESS, yol. XI., p. 129. 

(r) Civil Procedure Act, 1833' (3*4 Will. 4, c. 42), ss. 37, 33. 

(s) Land Transfer Act, 1897 (60 & 61 'Viet. c. 66), e. 1 (1). 

(t) Ibid., s. 1 (2), (4). ' 

(a) Re Bomermlle imd Turner’s Oofitrat^ [1003J2 Oh. 683. 

(t) Land Transfer Act, 1897 (60 & 61 'vict. o. 66), s. 24 (2). 

(c) Be Pawley^ and London and Provinded Bank, [1900] 1 Oh. 68. Per (he 

effect of renunciation and failure to appear to a citation to take probate, see 
p. 144, ante. 

Re Ophen’s Executors and London OOuMy Council, [1902] 1 Oh. l67. 

(s) Land Transfer Act, 1897 (60 Vict o.66),s. 2(1). mere the personsl 
representatives are registered as the proprietors of land, no fee is oharaeable 
on transfer Iw them, unless the transfer is for valuable ooasidexatien (itid., 
B. 3 (3) ; see, fiirther, 1 ^. 266, 268, post. 
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Svb-Sbot. 3. — In Heal EeMe eonlracttd to he sold or purchased, 

556. Irrespective of their powers to convey freeholds in the case 
of a person who has died on or since the 1st January, 1898, the 
personal representatives of a person who has died since the 81st 
December, 1881, and at whose death there was subsisting a 
contract enforceable against his heir or devisee for the sale of his 
freehold interest in any larid, have power to convey the land for all 
tlieir deceased’s estate and interest therein (/), but the conveyance 
is not to affect the beneficial rights of any person claiming under 
any testamentary disposition, or as heir or next of kin of a testator 
or intestate (g). 


557. If at the deceased’s death there existed a binding agree- 
ment for sale of realty the property is treated in equity as converted 
into personalty (h). Where there is a contract giving an option of 
pnrohase, and the option is not exercised until after the death of the 
person giving the option, the proceeds of sale go as personalty and 
not as realty (i), even though the option is exercisable only after 
the death of the grantor, and he has died intestate {k) ; the inter- 
mediate rents, however, go as realty and not as personalty (1). But 
where a person by his will devises the specific property in respect of 
which he has granted an option of purchase, without referring in 
any way to the option, the proceeds of sale go to the devisee of the 
property (m) ; and the same rule applies even where there may bo 
some uncertainty as to whether the option actually preceded the 
will, provided it was on the eve of execution and must have been 
present to the mind of the testator when he made his will (n). 


558. Where a person has contracted to purchase property and 
dies before paying the purchase-money, the property contracted to 
be purchased is primarily liable for the unpaid purchase-money, 
unless b^ his will or deed or other document he has signified a 
contrary intention, and the devisee or heir is not entitled to have 
tbe unpaid purchase-money discharged or satisfied out of any other 
estate of the testator (o). 


(/) Conveyanoing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
4 (1). Wliere the vendor has received the purohaso-money before his death 
he becomes a trustee of the legal estate for the purchaser (see He Cuming 
(•869), d Oh. App. 72 ; Be Colling, a Person of Unsound Mind ^886), 32 Oh. D. 

. 333, 0. A.), and the estate contracted to be sold accordingly devolves upon his 
personal representatives under s. 30 of the Act ; see p. 233, ante. As to sale of 
land generally, see title Saxe op Land. . _ 

(ff) Conveyancing and Law of Proper^ Act, 1881 (44 & 45 viot. o. 41), s. 4 (2). 


(A) Lysaght v. Edwards | 
(1880), 34 Oh. D. 166. i 
Vol. Xin., pp. 104 et sea. 


2 Oh. D. 499; Be Thomad! Thomas v. Howell 

s to' the doctrine of conversion, see title Ectvixr, 


») Laviee a. Bennett (1786), 1 Oox, Eq. Gas. 167. 

(*) Be Isaacs, Isaacs v. Begincdl, [1824] 3 Oh. 606. 

(0 Tmmley v. Bedwell (1808), 14 Ves. 591. 

^(w) Weeding Y . Weeding (1861), 1 John. & H. 424; Emuss v. Bmtth (1848), 2 
“eG.&Sm. 722. 

(») Ae Pyle, Pyle v. Pyle, [1896] I Oh. 724. 

(o) See &tate Charges Aots, 1864, 1867, and 1877 (17 & 18 Vict. o. 
113 ; 30 A 31 Viot. 0 . 69 ; 40 A 41 Vict. o. 34), a series of statutes known 
5® Ijooke Sing's Acts ; and see Be Cochcrotft, Broadhent v. Oroves (1883), 24 
^ D. 04; and p. 289, post. 
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Part IV. — Duties of the Representative. 


Sect. 1. 
Pint 
Doties. 

Dteposal ot 
the bodj. 


Funeral 

expensea. 


Ifonming. 


BeqMiiil- 
bility of 
executor for 
funeral 
expenses. 


Sect. 1. — First Duties. 

SuB'Sect. 1. — Th» Funeral. 

559. Where a person appoints executors they are primA facie 
entitled to the possession (p), and are responsible for the burial, of 
the dead body {q). The ordinary method of disposing of a body ig 
by burying it in a decent or “ Christian ” manner (r) ; but cremation 
was never illegal (s), and has now a statutory sanction (f). 

The representatives of a person are not bound in point of law by 
directions given by their testator as to the disposal of his body (u), 
except in the case of directions given with regard to the anatomical 
examination of his body after death (v). 

560. Proper funeral expenses are payable out of the estate in 
priority to all other charges (a;) ; the amount to be allowed depends 
upon the degree and station in life of the party. Where the estate 
subsequently proves insolvent, the representative is entitled to 
reasonable expenses only (y). The furnishing of mourning to the 
widow or family is not a funeral expense which can be claimed 
against the estate (e). 

The executor is responsible to the undertaker for the proper 
charges of the funeral even in the absence of a specific contract (a), 
unless the latter has given credit to a third party Qf). Where the 
order for the funeral l^as been given by a third party and the 
executor has ratified it, the expenses are recoverable by the third 


{p) There is, however, no property in a corpse (B, v. Sharpe (1857), 7 Cox, C. 0. 
214, 0. 0. E., per Eble, J., at p. 216; Williama v. Williama (1882), 20 Oh. 
659, per Eat, J., at p. 665. 

(5) 2 Bl. Com. 508 ; AmhroBe v. Kerrieon (1851), 10 C. B, 776 ; Williams v. 
WilliamSy supra, at p. 664. As to the duty of a father to bury a ohild, or a husband 
a wife, see title BttbiaIj and Cbemation, Yol. HE., p. 405. For inquests ou 
dead bodies, see title Coboners, Yol. Ylll., pp. 269 et seq. 

(r) See title Burial and Cremation, supra. 

(s) Jl. V. Price (1884), 12 Q. B. D. 247. 

(t) Cremation Act, 1902 (2 Edw. 7, c. 8). The cremation of the remains of a 
person known to have left written directions to the contrary is prohibited 
(Cremation Begulations, 1903, 2, 3). 

(u) WilliarM v. WiUiams, supra. 

(v) Anatomy Acj^s, 1832 and 1871 (2 & 3 Will. 4, 0. 75; 34 & 35 Yiot. c. 16); 
eee also title Medicine and Pharmacy. 

(a?) 3 Co. Last. 202; Tugwell v. Heyman (1812), 3 Camp. 298 ; Sharp v. Lush 
(1879), 10 Ch. D. 468, per Jessel, M.E., at p. 472. The expenses arc allowable 
out of the estate, even where the executor is, as the husband, under a legi^l 
obligation to bury the deceased {Be M*Myn, Liyhtbown v. M^Murh (1886), 63 
Ch. D. 575). , 

(p) Edwards v. Edwards (1834), 2 Cr. & M. 612 ; see also 2 Bl. Com. 503; 
OMeyY. Offley (1691), Free. Ch, 26, 27; Stag v. Punter (1744), 3 Atk. 
Hancock v. Podmere (l830), 1 B. & Ad. 260; Bissett v. Antrobiis (1831), 4 Sim. 
512 ; Bridge v. Brovtm (1843), 2 Y. & C. Ch. Cas. 181. 

(2) Johnson V. Baker (1825), 2 0. & P. 207, A general discretion given to the 
executor may be sufficient to juatify such an expense (Pai v. Canterbury 
{Archhishop) (1807), 14 Yes. 364). 

(a) V. KerrUon (1851), 10 0. B. 776 ; Bogers v. Price (1829), 3 T# & J* 28' 

[h) Brice v. Wilson (1834), 3 Nev. ft M. (K. b.) 512. 
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party against the executor (c) ; but a person who has voluntarily 
given the order as an act of bounty cannot afterwards claim to 
be repaid out of the estate (d). In a proper case a grant of 
administration may be made to the undertaker as a creditor of the 
estate (e). 

A direction in a man’s will to erect a monument in his memory 
is one which may be lawfully complied with by his executors (/), 
but without such a direction they are not entitled to pay out of the 
assets the costs of a tombstone or other memorial!^). 

Sub-Sect. 2. — Making an Inventory, 

561« By an ancient statute (A) executors and administrators must 
make an inventory of all the goods, chattels, wares, merchandises, 
as well movable as not movable, that belonged to their testator or 
intestate ; and this statutory obligation is imposed upon them as 
part of their duty, without any proceeding calling upon them to do 
BO. It appears to be doubtful whether this statutory provision has 
ever been repealed (i), but the present practice, as exemplified both 
in the oath to lead to probate and in the administrator’s bond, is 
for the representative to exhibit an inventory only when he is 
lawfully required so to do (&). 

Any interest in the estate of a testator or intestate is sufficient to 
support an application for an inventory (Z), and mere lapse of time 
is no bar to the right (m) ; but the court has a discretion to refuse 
fche application (a). The duty to exhibit an inventory is not 
confined to the original representatives, but may be enforced 
against the representatives of an administrator cum testamento 
annexo(b\ or against the executor of one of several executors, 
there being an executor of the original testator still surviving (c). 

The court can only require that the property of which the deceased 
died possessed should be included in the inventory ; it cannot call 
for an account of the subsequent profits of his business (d). 


(c) Green v. Salmon (1838), 8 Ad. & EL 348; Lucy v. Walrond (1873), 3 Bing. 
(N. 0.) 841. 


Goleby v. Coleb^ (1866), 12 Jur.Jw. b.J^496.^ 


, , Nevocomle v. Beloe (1867), L. K. 1 P. & D. 314 ; In the Goode of Fowler 
(1862), 16 Jur. 894. 

(f) Be DeaUt Cooper^Dean v. Stevens (1889), 41 Oh. D. 662, per North, J., at 
P- 667. As to the nature of gifts for the erection and repair of tombstones, boo 
title Charities, Vol, IV., pp. 118, 119, 149. 

[9) Bndge v. Praww (1843), 2 Y. & 0. Oh. Gas. 181. 

(A) Stat. (1529) 21 Hen. 8, c. 6, s. 2. , 

(i) The Oourt of Probate Act, 1857 (20 & 21 Viet. o. 77), s. 80, repealed so 
niuoh of 21 Hen. 8, o. 6, as requires any surety, bond, or other Mcurity to be 
tB>&en from a person to whom administration is oommitted, and it is uncertain 
whether those words are sufficient to cover an inventory. 

, W The present practice was the practice so fax back as the year 1811 
{PhtlUw V. Bigndl (1811), 1 Phillim. 2£p, perto Johh Nicholl, at p. 240). 


, Philliin. 244. 

2 Notes of Oases, 463 ; 


Scurrah v. Scurrah 


Mydidtston V. ituehout (1797), 1 i 
, W oickUng ▼. Bircham (1843), 2 
2 Onrt. »1», 921. 

, .(«) Burgm V. Marriott (1843), 3 Ourt. 424, 420; BitcMe v. Jteet (1822), 1 Add, 
: Bwilea v. Edrv^ (1832), 4 Hag, Boo. 241 ; Scurrah v. Scurrah, supra 
W BiUhAs T. Boss, supra, at p. 168. 

(0 Oole V. LvMl (1824), 2 Add. 234. 

(a) Bitt y. WcoAhom (1828), 1 Hag. Boo. 247, 260. 

R-U—XIT, 1 
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Sub-Sect. 3. — ijtttiing-in and Investment of the PropeHy. 

662. The general rule is that a year is a reasonable^ time within 
which an executor should realise investments which it is not proper 
to retain (c). The rule has been described as a primA facie and not 
a fixed rule(/), and where executors acting in the honest exercise 
of their discretion postpone the sale beyond the end of the first 
year, they will not be liable for any loss occasioned by the 
postponement (p). 

A direction contained in the will that the executors should sell 
with all convenient- speed does not rehder it obligatory upon them 
to sell at any particular time : they are still entitled to exercise a 
reasonable discretion (h). Executors should, however, where the 
will contains such a direction, get rid of shares in an unlimited 
company as soon as possible (i). They may be charged with a loss 
occasioned by their refusing an advantageous offer (A;). 

Where executors are given a discretion under their testator’s will 
as to the retention or the postponement of the conversion of hh 
existing securities, they are not liable for mere errors of judgment, 
if they act honestly and with ordinary prudence (0, even though 
the securities retained are shares in an unlimited company (?»). 

663. An executor ought to get in as speedily as possible all 
money of his testator which is outstanding upon personal security 
only (n), and call in any balance due from a co-executor (o). He 
is, however, not required to make good the loss if he has done all 
he can to obtain payment, though his efforts have not proved success- 
ful ; and even if he h*s taken no steps to obtain payment, but it 
appears, or there is reasonable ground for believing, that such steps 
would have been ineffectual, he is exonerated from liability ( p ) ; but 
the burden of proving the grounds of his belief rests upon him {(i). 

In the ease of money outstanding on real security, there is no 
duty upon the executors to realise a mortgage created by the testator 


(e) Hiddingh {Heirs) v. De ViUiers Denyssen, Hiddingh {JVilliam) v. Deny seen, 
Denyssen y, Hiddingh {William) (1887), 12 App. Gas, 624, P. 0., pc?’ Lord 
Hobhousb, at p. 661. 

(/) Grayhurn v, dlarJcson (1868), 3 Oh. App. 603, per Page Wood, L.J., at 
p. 606 ; see, too, Hughes y. Empsen (1856), 22 Beay. 181. 

((/) Buxton y. Buxton (1835), 1 My. & Or. 80 ; Marsden ^. Kent (1877), 5 Ch. L. 
598, 0. A. ; Be Chapman^ Cocks y. Chapman, [1896] 2 Oh. 763, 0. A., per BiobT, 
L. J., at p. 782. 

(^) Graybum y. Clarkson, supia, per SelwYN, L.J., at p. 608. 

232 Clarkson, supra; ScuUhtyrpe y. Tipper (1871), L. B. 13 Eq. 

ri) Taylor y, ifabrtm (1833), 6 Sin. 281 ; Fry y. Fry (1859), 27 Beay. 144. 
(l) Be Chapin, Cocks y. Chapman, supra; Be Smith, Smith y, Thompsost 
[18^] 1 Oh. 71. For the Tig;hts' as between tenant for life and remainderman 
respect of wasting or reyersionary property see p. 284, post, 
im) Be Norringtm, Brindley y. Partridge (1879), 13 On. D. 654, 0. A. 

(n) Lowson y. Copeland (1787), 2 Bro. 0. Q. i56; Paujell y. Evans (1801), a 
Ves. 839 ; TMs y. Chrpenter (1816), 1 Madd. 290; A.-O. v. Higham (18431, 3 
Y. & 0. Oh. Gas. 634 ; Caneyy. Band (1843), 6 Beay. 486: Qardner r. Gardn^ 
(1837), 1 Jut. 402 ; Evans y. Fliffht (1838), 2 Jnr. 818, 

(o) BUtes V. Qvy (1849), 1 H. & l!w. 523. 

(p) Cladk y. Holland (1854), 19 Beav. 262, per BoMtLLT, M3., at p. 271 ; 
Boberts, Knight y. Roberts (1897), 76 L. T. 479, 0. A. 

(j) Re Brogden, Billing y. Broaden (1888), 38 Oh, D. 546, 0. A. 
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himself, where ^he realisation is not required for any testamentary i, 

purpose, and the security itself is not in any peril (r). Where First 
the security has fallen in value r below the two- thirds limit, it Duties, 

is not the absolute duty of the executors at once to call in the — 
mortgage, but they have a discretion, which they must exercise as 
practical men, with due regard to all the circumstances of the 
case («). 

564. Where the executor is not directed by the will to invest inrestment 
bis testator’s money he incurs no liability by leaving it with ofcasb. 
bankers (t), but he must keep it on a separate account and not mix 

it with other money (it). Where he is under an obligation to invest 
be must not allow money to remain at the bankers for an 
unnecessarily long period (a), though he may leave a considerable 
sum there for the purposes of administration (h), or pending an 
investment being found (c). If he loaves money with his bankers 
to be invested he should see that the investment is made (d). 

565. In the absence of express authority the representatives Lending 
ought not to lend on personal security (e), though given by several money on 
persona (/). Even where there is authority to lend on personal 
security, representatives ought not to lend to one of themselves (p) ; 

nor should they, without authority, lend upon second (h) or 
contributory mortgages (^. 

Sob-Sect. 4. — Notices for Claims. 

566. In order to safeguard himself the representative should issaeot 
issue advertisements for claims against the estate {k). The adver- adrertia^ 
tisement should be inserted in the London Gazette {1), but there is 

(r) Be Chapman, Cocks v. Chapman, [1896] 2 Ch. 763, 0. A., per Lobes, L. J., 
at p. 778. 

(«) Be Medland, Eland v. Medland (1889), 41 Oh, D. 476, 0. A. ; and seo 
Trustee Act, 1893, Amendment Act, 1894 (57 & 58 Viet, c. 10), s. 4. For the 
rules as to lending money on mortgage, see title Trusts aed Trustees. 

(t) Johnson v. Newton (1853), 11 Bare, 160; Re Marcon's Estate, Finch v. 

Mareon, [1871] W. N. 148. • 

(u) TFtfts T. Qroom (1856), 25 L. J. (os.) 724, per KDroxBSUET, V.-O., at 
p. 729. 

Moyle V. Jlfoyle (1831), 2 Buss. & M. 710; Fletcher v. Walker (1818), 3 

(4) Damon v, Mass^ (1809), 1 Ball & B. 219, 231 ; Bwinfen v. Bwinfen (No. 5) 

(I860), 29 Beav. 211. 

(«) Fenwi^ V. Clarke (1862), 4 Do G. F. & J. 240. 

(d) OhaUen v. Shippam (1845), 4 Hare, 555. 

(«) Wal^ V. Symonds (1818), 3 Swan. 1, 63. 

(/) Holmes v. Dring (1788), 2 Oox, Eq. Gas. 1. , . „ „ 

W) V. Warner (1828), 5 Buss. 7 ; Stickn^ v. Sewea (1835), 1 My, & Or. 8. 

W Norrie v. WrigU (1851), 14 Beav. 291, 308; Drosier v. Brereton (1861), 16 
®6av. 221, 226 ; Lockhart v. BeiUy (1867), 1 De Q. 4 J. 464, 476 ; Be Roberson, 
f^mpkin V. Barton, [1883] W. N. 110. , . , , 

; (») V. Jonas (1888), 39 Oh. D. 660. For trust investments generally, see 

i «usteo Act, 1893 (66 & 57 Viot. o. 53), s. 1 ; Re Whiteley, Whiteley v. Learoyd 
(1886), 33 Oh. D. 347, 0. A. ; and titlo Trusts and Trustees. 

J, See Iaw of Property Amendment Act, 1869 (22 4 23 Viot, o. 35), s. 29 ; 

Be Kay, MoRey v. Kay, [1897] 2 Oh. 618. For advertisements in administration 
I l®?«eedings, see B. S. 0„ Ord. 55, rr. 44—61. 

(0 Wood y We^htman (1872), L, & 13 Hq* 484, , . , , 
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no absolute rule requiriug it to be inserted in any other London nows* 
pap er — that must depend upon the circumstances of each case(m). 
Where the residence of the deceased \ras outside London an adver- 
tisement should be inserted in a newspaper in the neighbourhood (n). 
In the absence of special circumstances there is no reason why the 
advertisement should be inserted more than once (o). 

At the expiration of the time specified in the advertisement for 
sending in claims (p) the representative is at liberty to distribute 
the assets, having regard to those claims of which he has notice, 
but he is under no liability in respect of those assets to any person 
of whose claim he has had no notice ( 9 ). He is entitled to the 
same protection as if he had administered the estate under a 
judgment of the court (r), and although the assets so distributed 
may be followed into the hands of the persons who have received 
them (•), the representative is not qud representative a proper 
party to the action (t). He is not, however, free from liabilities of 
which he has notice, though no claim in respect ther^f has been 
sent in in answer to his advertisement (a). 

Sect. 2. — The Payment of Debts presently due. 

Sub-Seot. 1 . — Legal and EguitabU Aeede. 

567. Although for moat purposes the distinction between legal 
and equitable assets is now obsolete (f*), it is still of practical im- 
portance in connection with the executor’s right of retainer (c), 
and in cases where the representative takes upon himself to 
administer an insolvent estate without the direction of the court. 

568.. Where an insolvent estate is being administered by the 
court, the rules of bankruptcy are incorporated, the general prin- 
ciple of those rules being that all creditors are to be paid pari yam 
whatever the nature of the assets (d) : but those rules do not govern 
the distribution of an insolvent estate by the representative out 
of court. In the latter case the old common law rules must be 
observed and thp testator’s legal assets applied in payment of the 
creditors of the estate according to the degree of their respective 
debts. Should the representative with notice of a debt of higher 


(m) Be BTMken, Doughty v. Townton. (1889), 43 Oh. D. 1, 0. A., per CottoS, 
L.J., at p. 9. 

(n) Wood V. Weigktman (1872), L. B. 13 Eq. 434. 

(0) Be Bracken^Doughiy v. Townton, supra, per NoBTB, J., at p. 7 : see, too, 
B. S. 0., Ord. 66, r. 46. 

(р) The representative should not give less than a month’s notice (see 
V. Sabington (1891), 27 L. B. Ir. 661). 

(9) Law of Property Amendment Act, 1869 (22 & 23 Yict. c. 36), s. 29. 

(r) Clegg v. Bowland (1866), L. B. 3 Bq. 368. 

(«) Law of Property Amendment Act, 1869 (22 & 23 Yici c. 36), a. 29. , 

(<) Ckgg V. Bowland, supra; Hunter v. Young (1879), 4 Ex. D. 266, 0. A. ; o* i 
Freweu, Frewen v. Frewen (1889), 60 L. T. 963. 

(ol Be Land Credit Co. Ireland, MarlewdVs Case (1872), 21 W. B. 135- , 

(1) Be OrUlHtr, Wynter v. Orlelm, [1908] 1 Oh. 136, per Nevibbs. «[■> " j 

p. 140 ; and see title Eotitt, VoL Zllt., pp. 33, 34, 36. , 

(с) The executor’ s right of retainer is limted to legal assets ; see p. 266, po«' 

(d) For adnunistration by the court of insolvent estates, see p. 344, post. 
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degree (e) apply the legal asseta in payment of a debt of low6r swt. 2 . 
degree, he renders himself personally liable for a devattavit in an The 
action by an^ creditor of higher degree if he allows that action to Payment 
proceed to judgment. He can, however, guard himself against of Debts 
personal liability by obtaining an administration order in the Presently 
Chancery Division, before judgment is pronounced in the creditor’s 
action, and having that action transferred to the judge in whose 
court the administration order has been made (/). 

569. The distinction between legal and equitable assets does not Nature of the 
depend upon the nature of the property, but upon the remedy of dWJnction. 
the creditor. The question is not whether the assets could have 
been recovered by the representative in a court of law or in a court 
of equity, but whether they could have been made available for 
the payment of the creditor’s debt in an action at law or only 
through a court of equity (g). 

Accordingly all the personal estate and effects, including chattel Perwnalty it 
real interests, are legal assets in the hands of the representa- 
tive (h), even though the testator had merely an equitable estate 
therein (i); personalty over which the testator has exercised a 
general power of appointment is also legal assets (k). 

In the case of any real estate which may not be vested in the 
executor by virtue of his office, the proceeds thereof are equitable 
assets, whether the executor has a mere power to sell for payment of gubj^t to 
debts (f), or whether the land is charged with their payment (w) or payment 
devised to the executor in trust to pay them (n). _ ^ MuitaMe** 

Beal estate which has not been charged with or devised subject ^ets. 
to the payment of debts is (apart from the provisions of the Land 
Transfer Act, 1897 ( 0 )) equitable assets for the payment of all the go charged 
creditors, whether by specialty or simple contract (p) ; but the or deyised 
creditors have no charge upon such real estate until they have 

(e) A representative who pays creditors without notice of the existence of a 
creditor of higher degree is not liable to account for the sums so paid at the 
instance of that creditor {Harman v. Harman (1686), 2 Show* 492 ; lie Fladyer^ 

Wingfield v. Erskine, [1898] 2 Oh. 562, 665). , n a j 

(/) For transfer of proceedings after administration order, see B. S. 0., Ord. 

49, r. 5, and p. 342, 

{g) Cook Y. Gregaon (1856), 3 Drew. 647; Shea v. lf\ench, Fretuh v. Frmch 
(1867), 3 Drew. 716; A.-G. v. Brunning (I860), 8 H. L. Oas. 243, per Lord 
URAirwoiiTH, at p. 258. ^ ^ ^ ^ j 

{h) Shop. Touci. (ed. Preston), p. 496 ; ToUer, Law of Executors, 7th ed., 

P* 136 ; Muthm v. Mutlow (1859), 4^e Q-. & J* 539, 0. A. 

(i) Cook V. Gregeon, supra; Mutlow v. Mutlow ^ supra, ‘ 

@ Be Hadleu, Johnson v. Hadleg, [1909] 1 Oh. 20, 0. A., per Cozens-Hardt, 

M.R., at p. 32 ; commenting upon the dictum of Lindley, L. J., in Stamp DuUes 
Oommfsaioner v. Stephen, [1904] A. 0. 137, P. 0., at p. 140, 

Ibe appointed fund is eq^uitable assets* In Pardo y. Bingham (1868), L. B. 6 J 2 j<i* 

486, the appointed fund was also described as eqiutable awte. 

^ (0 SUh V. Prime (1768), 1 Bro. 0. 0.* 138, n. ; Bain v. Sadler (1871). L. B. 12 
Eq. 670. 

W Baileu v. Ekins (1802), 7 Ves. 319 ; Shiphard v. Lutwidge (1802), 8 Ves. 26. 

Newton v. Bennet (1782), 1 Bro. C. 0. 134. 

(o 60 ft 61 Viet. 0. 65. . • 1 

(p) Administration of Estates Act, 1833 (3 ft 4 Will. 4, c. 104), commonly 
f'jpwn as Loi*d Eomilly’s Act. Real estate appointed ^der a general power 
Wls within the Act {Fleming v. Buchanan (1853), 3 De Q. M. ft G, 976, 0* A.). 
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Executors and Administrators. 

obtained either a common law judgment or an order for 
administration {q). The rents and profits of the realty subsequent 
to the death are assets by accretion (r). 

670. The question whether real estate which vests in the 
representative by statute (s) is legal or equitable assets is one of 
some difSculty. It is made to vest in the representative, notwith- 
standing any testamentary disposition, as if it were a chattel real 
vesting in him (t), and would accordingly satisfy both the test laid 
down by Lord Granworth, that it is assets which the representative 
is entitled to recover independently of any directions of the 
testator (a), and that laid down by Kindevsley, V.-C., that it is pro- 
perty which he has a right to recover virtute oficii(b). It is also to 
be administered subject to the same liabilities for debts, costs, and 
expenses, and with the same incidents, as if it were a personal 
estate (c). The same statutory measure provides that nothing 
therein contained is to alter or to affect the order in which real 
and personal assets respectively are applicable in or towards the 
payment of funeral and testamentary expenses, debts, or legacies, 
and, having regard to the mode in which this proviso has been 
judicially construed (d), there may he some doubt whether the real 
estate in question should not be treated as equitable assets. 

571. A creditor, whether by specialty or simple contract, has the 
right to have his debtor’s real estate, of whatever tenure, adminis- 
tered in a court of equity (e). 

In addition to the above right, the creditor has certain statutory 
rights against the heir o;c devisee of his debtor’s real estate. By 
virtue of the Debts Recovery Act, 1880 (/), a creditor by specialty 
has the. right to sue the heir or devisee of bis debtor, the heir or 
devisee being liable for his testator’s specialty debts to the value of 
the lands descended or devised. Upon alienation the heir or devisee 
becomes personally liable to the value of the lands aliened, but 
the land cannot he followed into the hands of a bond fide purchaser, 
even though he had notice of the existence of the debt (, 9 ). The 
Administration of Estates Act, 1888 (/t), has not deprived the 
specialty creditor of his statutory right to sue the heir or devisee. 

For the purpose of the above Acts a devisee includes as well an 
equitable devisee as a legal devisee, and where the estate has been 

(q) Britiih Mulwd Investment Co. v. Smart (1875), 10 Oh. App. 667 : Be Moon, 
Holme* V. Holme*, [1907] 2 Ch. 304. 

1 r) Re Hyatt, BowU* v. Hyatt (1888), 38 Ch. D. 609. 

*) Laud Transfer Act, 1897 (60 & 61 Yict. c. 65). 
i) Ibid., B. 1 (1). 

a) A.-(f. v. Brunning (1860), 8 H. L. Oas. 2i3,per Lord OBANWOBTH,'at p. 258. 
b) Cooik v. Oregeon (1856), 3 Drew. 647, per KiNi)EBsr.EY, V.-O., at p. 649. 
e) Land Transfer Act, 1897 (60 & 61 Yict. 0 . 65), s. 2 (3). 
d) Sec Ee William*, Holder v. WiUiSme, [1904] 1 Ch. 62, per JoTOE, J., 
p. 56. 

(e) Administration of Estates Act, 1833 (3 & 4 Will. 4, 0 . 104). 

(/) 11 Goo. 4 & 1 Will. 4, o. 47. 

(jf) Jones v. Noye* (1858), 4 Jur. (H. 8.) 1033. 

(a) 3 d: 4 Will. 4, 0 . 104 ; see Se JUidge, Davidson v. Hlidge (1884), 27 Oh. D. 
478, 0. A, per Cotton, L.J., at p. 482; Worthitwfon d Co., IM. ▼. AbbtM, 
[1910] 1 Oh. 688. 
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settled by the testator the term includes both the tenant for life 9. 

and the remainderman (i). The 


572. The registration by the creditor as a Us pendens of an 
action for administration sufiEiciently indicating the real estate 
sought to be charged is sufficient, before final judgment, to entitle 
the creditor to priority over a purchaser or mortgagee from any 
defendant entitled to real estate under the will, except where the 
defendant is in such a position that the purchaser or mortgagee 
has a right to suppose that he is selling or mortgaging for the 
purpose of paying the testator’s debts (/c). 

A judgment entered up against the heir or devisee for his 
personal debts has not the effect of defeating the rights of the 
ancestor’s creditors against the lands descended or devised (Z). 


Payment 
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Sxjb-Sect. 2. — Priority of Creditoy^s in respect of Legal Assets, 

573 . In the application of legal assets the following are the Degrees of 
degrees of priority created by the common law: (i.) Crown debts on P^^^rity. 
record or specialty; (ii.) debts of record; (iii.) debts due upon recog- 
nisance ; (iv.) specialty and simple contract debts ; (v.) voluntary 
bonds, unless assigned for value in the testator’s lifetime, when 
they stand on the same footing as other specialty debts (m). 

(i.) Debts due to the Crown by matter of record have priority Debts due to 
over all other debts, whether prior or subsequent in date(n). thefirown. 
Debts secured to the Crown by specialty are of the same degree as 
lliose of record (o)j a surety to the Crown who has paid the debt 
of his deceased principal is entitled to the Crown’s priority (y?). 

The right of the Crown to be paid in priority to other creditors ia 
a prerogative right, and whenever the right of the Crown and the 
right of a subject to the payment of a debt of equal degree coma 
into competition, the Crown’s right prevails (g). It is accordingly 
conceived that in the case of simple contract debts due to the 
Crown (r), such debts will have priority over both specialty and 
Bimple contract debts due to a subject on the same principle as that 


(0 He Atkinson^ Proctor v. Atkinson^ [1908] 2 Ch. 307, 0/A., dictum 

of Lord Ohelmsford, L.O., in Goope v. Cresaivell (1866), 2 Oh. App. 112, at 
P- 122, and applying British Mutuallnvestment Co. v. Smart 10 Ch. App. 
0^7, and Re Jledgdyt Small v. Hedgely (1886), 34 Ch. D. 379. 

(Q Price V. Price (1887), 36 Oh. v. 297. As to judgments generally, see title 
Judgments and Orders. 

. (0 Kinderley v. Jervis (1856), 22 Beav. 1. As to judgments generally, see 
title Judgments and Orders. • 

(w) Leclim&re v. Carlisle {Earl) (1733), 3 P. Wms. 211, 222 )JPayn6 v. Mortimer 
(1859), 4 De G, & J. 447, 0. A. As to debts with statutory priorities, see 
P- 249, post. 

('i) Went. Off. Ex., 14th ed., p. 261. As to death duties as Crown debts, see 
title Estate and Other Death Duties, Vol. XllL, p. 252. 

(o) Stat. (1641-2) 33 Hen. 8, 0 . 39. • ^ _ 

(p) Be Chmchill {Lord), Manisty v. Churchill (1888), 39 Ch. D. 174. 

J ^ l ) Be Hmley Co. (1878), 9 Oh. D. 469, 0. A., per James, L.J., at p. 481 ; 
South Wales Taxation Commissioners v. Palmer^ [190^ A. 0. 179, 184, P. C. z 
Nero South Wales y. Intestate Estates {Curator), [1907] A. 0. 519, P. 0. 
^ v) As to what are simple contract debts due to the Crown, see Godolphin, 
J|rphan*s Legacy, Part IL, o. 28 ; Bao. Abr., tit. Executors and Administrators 
2. They include moneys due on sales of wood, tin, or other minerals, fines 
lor copyhold estates, and moneys arising from sales of estrays within the King’s 
“manors. 
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on which a simple contract creditor who baa obtained a judgment 
against the executor is entitled to priority over both specialty and 
simple contract creditors (s). 

574. (ii.) Next in degree, apart from debts with statutory 
priorities, come debts of record. These are debts due by virtue of 
any judgment against the testator or intestate in any judicial pro- 
ceedings in any court of record (f). A judgment recovered in a 
foreign country is considered in England a simple contract debt (a). 

In the case of judgments recovered before the Ist July, 190h 
registration is necessary in order to secure preference against the 
executors or administrators in the administration of the estate (b), 
and unless his judgment is registered the creditor ranks only with 
simple contract creditors (c)« In the case of judgments recovered 
since that date, it appears doubtful whether registration is necessary 
in order to secure a preference (cZ). 

Judgments against a deceased person rank equally inter se 
whatever the priority of their dates («), subject to the right of the 
representative to prefer one to another (/). 

675. A judgment against the representative gives the judgment 
creditor priority over both specialty and simple contract creditors, 
even though the judgment was in respect of a simi^le contract 
debi(^): the judgment does not require to be registered (/i). 


($) See Jie Wiltiams* Estate, Williams v. Williams (1872), L. E. 15 Eq. 270. 
The practice of forming two funds adopted in Be Bentinck, Bentinck v. Bentindt 
[1897] 1 Ch. 673, has b^n dimpproved of by the Court of Appeal in Be Samsoth 
Bobbins y. Alexander, [1906] 2 Ch. 584, 0. A ; see p. 248, post. 

(f) Godolphin, Orphan's Legacy, Part II., o. 28 ; Searle y.Lane (1688), 2 Vern. 88. 

la) Dupleix v. De iZovcii (1705), 2 Vern. 640; and see title Confliot of Laws, 

VoL VL, p. 281. 

(h) Law of Property Amendment Act, 1860 (23 & 24 Yiot. c. 38), s. 3. 

(cj Van GJieluve v. Nerinckx (1882), 21 Oh. D. 189. 

(a) According to the old law, as laid down in the case of Littleton v. Hihhim 
^1600), Oro. Eliz. 793, the representative was bound to take notice of a 
judgment debt upon the legal fiction that everything that was of record was 
kDown, or was supposed to be known, to everybody {FMer v. Bedman (No. 1) 
(1859), 26 Beav. 600, per Eomillt, M.B., at p. 603). To remedy that defect, 
stat. (1692) 4 Will. & Mar., o. 20, was passed, providing tmtt no judg- 
ment which was not docketed should have any preference against heirs, 
executors, or administrators in the administration of assets. By the Judgments 
Act, 1839 (2 & 3 Viet. o. 11), s. 1, the docket was closed, and thereupon the old 
law was revived {Fuller v. Bedman (No, 1), supra). This defect was in its turn 
remedied by the Law of Property Amendment Act, 1860 (23 & 24 Viot, o. 38), 
s. 3, which in effof^t required registration of judgements, but this section was 
itself repealed as from the Ist July, 1901, by the Land Charges Act, 1900 
(63 & 64 Viot. c. 26), s, 5, Schedule. Aocordingly it would appear that the old 
law has been reviv^, unless indeed the effect of Ihe Interpretation Act, 1389 
(62 & 53 Viet. c. 63), s. 38 (2) (a), (which provides that where any act subsequently 
passed repeals any other enac&ent, then^ unless the contrary intention appears, 
the repeal shall not revive anything not in force or exiatmg at the ume at 
which the repeal takes effect), is to prevent such revivor ; see alro titles Equity* 
Vol. xni., p. 35 ; Judgments and Obders; Statutes. 

(e) Godol^in, Orphan’s Legacy, Part It, o. 28 ; DoUond v. Johnson (1854), 
2 Sm. & Gk 301, 304. 

(/) See ri^ht to prefer, p. 254, post. 

[g) Be WBltams* Estate, Williams v. Williams (1872), L. E. 15 Bq. 270. 

(A) Jennings v. Bighy (1863), 33 Beav. 198; Be WUUem" WHUa^ 

Wtlliams, supra* 
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Where jodgments are recovered by several creditors they rank in 
order of priority according to date (i). The judgment to give 
priority must have been recovered before a decree for administra" 
tion was made (k). 

A judgment or order of a court of equity stands upon the same 
footing as a judgment at law (1), though not if it merely directs an 
account to be taken (m). An order giving liberty to sign judgment 
does not confer priority (n), nor does a balance order obtained by 
the liquidator of a limited company (o). 

A surety who has satisfied a judgment against a deceased prin- 
cipal is entitled to stand in the place of the judgment creditor, 
although he has not obtained an actual assignment of the 
judgment (p). 
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576. ^ (iii.) Next in degree to judgment debts come debts due upon Debts due 
recognisance (q). A recognisance is an obligation of record which 

a man enters into before some court of record or magistrate duly 
aatborised^ with condition to do some particular act, as to appear 
at the assizes, to keep the peace, to pay a debt or the like (r). In 
the case of a receiver appointed by the court, all moneys not 
accounted for, and due from him, are by his recognisance made a 
debt of record, although the balance due has not been ascertained (s). 

577. (iv.) Specialty and simple contract creditors stand in equal Specialty 
degree, and there is no necessity for dividing the assets into two 

funds, for specialty and simple contract creditors respectively (a). 


Sub -Sect. 3. — Delis with Siaiuiof^ Priorities. 

578. In addition to the priorities created by the common law statutory 
there are certain statutory preferences which extend to all the preferences. 


(f) Ddlond V. Johnson (1854), 2 Sm. & O. 301. 

(&) Paxton V. Douglas (1803), 8 Ves. 620 ; Largan v. Bowen (1803), 1 Sch. & 
Lef. 296. If the judgment and the administration decree were made on 
the some day the latter prevailed [Parker y. Bingham (1864), 33 Beav. 535) ; and 
see also p. 341, posf. 

{1) Bac. Abr., tit. Executors and Administrators (L), 2; Harding v. Edge 
(1682), 1 Vem. 143 ; Searle v. Lane (1688), 2 Vern. 88 ; Morrke v. Bank of 
J^ngland (1736), 3 Swan. 573. 

(w) Smith V. Hcwkine (1742), 2 Atk. 385. 

(n) Be Stubbs' Estate, Hansoii v. Stubbs (1878), 8 Uh. T>. 154; Be Gurney, 
(''Gifford V. Gurney, [1896] 2 Oh. 863. 

(o) Bt Hubback, International Marine JJgdropathic Co. v. Hawes (1885), 29 

Ch. D. 934, 0. A. • 

(v) Mercantile Law Amendment Act, 1856 (19 & 20 YiQt c. 97), a. 6; Bo 
^*Mun, Lightbown v. M*Myn (1886), 33 Ch. D. 575. As to principal and surety, 
*eo title Guabanteb. 

m 2 Bl. Oom. 511. 

W /6id.,p.341. 

W Seagram v. Tuck (1881), 18 Oh. & 296. _ . ^ . * 

(a) Administration of Estates Act, 1869 (32 &33 Tict. o. 46) (Hinde Pidmer^s 
Be Samson^ Bobbins v. Alexander, [1906] 2 Ch. 584, 0. A., overruling Re 
^nkey, Curdle Smith v. Hankey, [1899] 1 Ch. 541, and, per Pletcheh 
L. j., at p. 592, deciding that all prior authorities which suggest that 
'Vo fimds are to be formed are erroneous. As to the position of volunteers in 
^Imiuietration of assets, see p. 275, post; and as to voluntary bonds, gifts, and 
^venants generally, see title Bonds, Yol. ITL, p. 89, and titles Fraudulent 
Voidable OoHVETAWOBa; Gifts. 
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assets^.vrhetber legal or equitable, and have priority over all iebta 
except, it would seem, debts due to the Crown (b). 

The representatives of an overseer of the poor 'must within forty 
days after his decease deliver over all things concerning his office 
to some churchwarden or other overseer of the same place, and 
must pay out of the assets left by such overseer all sums remaining 
due, which he received by virtue of his office, before any of his 
other debts are paid and satisfied (c). ' 

The representatives of an officer of a registered friendly society or 
branch, ^ving in his possession by virtue of his office (d) any 
money or property belonging to the society or branch, must, 
on his death, upon demand, pay the money and deliver over 
the property to the trustees of the society or branch in prefer- 
ence to any other debt or claim against the estate (e). It is 
immaterial that the money of the society cannot be specifically 
traced (/). 

The representatives of a person appointed to any office in a savings 
bank, and being intrusted with the keeping of accounts, or having 
in his hands or possession, by virtue of his office or employment, 
any money or effects belonging to the savings bank, or any deeds 
or securities relating to the same, must, upon his death, within 
forty days after demand, pay over all money and other things 
belonging to the savings bank, and must also pay out of the assets 
all sums of money remaining due, received by him by virtue of his 
office or employment, before any other of his debts are paid or 
satisfied. The assets are also charged with the payment of such 
sums (g). The priority of these claims is not affected by the fact 
that the estate may be* in coarse of administration under the 
bankruptcy laws (h). 

679. In the case of a person dying while subject to military law, 
certain claims in respect of the expenses of his last illness and funeral, 


(Zi) In none of the statutes referred to, tn/ra, creating preferential debts 
is the Crown expressly mentioned, and although the Crown may be bound 
by an Act which shows a clear indication to that effect, it is not bound by 
implication where the result would be to take away its prerogative right to 
priority of payment ^eeA.-(?. /or ATcw South Wales v. Intestate Estates {Curator), 
[1907] A. 0. 619, P.C., per curiam^ at p. 623J. 

(flj Poor Belief Act, 1743 (17 Qeo. 2, c. 38), s. 3. The preferential charge is 
confined to poor rates {Re Booth, Fisher v. Shirley, [1879] W. N. 108). As to 
overseers generally, see title Poor Law. 

{d) To insure preference the receipt must have been strictly by virtue of bis 
office {Re Jardine, Ex parte Fleet (1860), 4 l)e G. & Sm. 62 : Re Aherdein, lUgon 
V. Aherdein, [1896] W. N. 164). 

{e) Friendly Societies Act, 1896 (69 & 60 Yict. c. 26), s. 36 ; see also title 
Friendly Societies. A similar provision applies to the case of officers of 
incorporated building society (see stat. (1834) 4 & 6 Will. 4, c. 40, s. 12 ; see 
also title Building Societies, Vol. III.,!). 346). 

(/) Moors V J*farr/o« (1878), 7 Ch. D. 643; Re Atkins, Ex parte Edmonds 
188^, 46 L. T. 240; Be Miller, Ex parte Official Receiver, [1893] 1 Q. B. 327; 
Be Eilbede, Ex parte “ Oood Intent ” Lodge, No, 987, of the Grand United 0^^ 
of OddMle^ (Trustees), [1910] I K* B. 136. 

(g\ Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 14. 

(a) Savings Banks Act, 1891 (64 & 66 Viet. c. 21), s. 13, altering the law ft* 
laia down in Be Williams, Jones v. Williams (1687), 30 Ch. D. 578. 
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debts, servants’ wages, and household expenses are given s. 

a preferential charge (i). The 

Preferential payments in the administration of insolvent estates Payment 
under the bankruptcy laws are dealt with elsewhere {k). of Debts 

Guardians of the poor have no preferential claim in respect of D^fMently 
the maintenance of a deceased pauper (i). 


Stjb-Seot. 4. — Statute-harred Delta* 

580. The representative has a right to pay a debt barred by any Tue right 
Statute of Limitation (m), but he may not pay such a debt after it P^y- 
has been judicially declared by a court of competent jurisdiction to 

be so barred (n). 

581. After an order has been made for the administration of the Bight to set 
estate, any creditor or legatee has the right to set up the statute, "p 
notwithstanding the refusal bf the representative to do so, against “or* wtoinL** 
a creditor who coines in under the order to prove his debt (o), but tration. 

not against the plaintiff in a creditor’s administration action (p). 

582. Where none of tho parties are desirous of setting up the Where conri 
statute, the court will not set it up on behalf of an absent will not set 
boneiiciary (q). Where an originating summons has been issued by *‘*‘“‘®* 
the executors (r) for the determination, without administration of 

the estate, of the question whether a defendant is a creditor, the 
parties must be treated as standing in the same position as if an 
administration order had been made, and the residuary legatee is 
accordingly entitled to insist upon the stajiute being set up (s). 

The right to pay a debt barred by a Statute of Limitation is an Bepresenta. 
exception to the general rule that it is a devastavit for a representa* tire cannot 
tive to pay that which need not be paid, and is not to be extended 
to a debt to which the Statute of Frauds affords a good defence (l). statute oi 

Frauds, 


(/) E^imental Debts Act, 1893 (56 & 57 Viet. o. 5), s. 2 ; see also title 
Boyal Ivoeces. 

(/.) See title Bankeuptcy and IneoIiVENCT, Vol. IT., pp. 97 et aeq, 

(0 Laver v. Botham 8ona, [1896] 1 Q. B. 59, For the right of guardians 
to be reimbursed the expense of maintenance, see the Poor Law Amendment 
Act, 1849 (12 & 13 Viet. c. 103), s. 16, and title Poor Law. 

(wi) Stahlachmidt v. Lett (1853), 1 Sm. & G. 416 ; Hillv, (1868), 4 

B. & J. 166, disapproving of a dictum of Baylby, J,, in M^CuUoch v. Dawes 
(1826), 9 Dow. & Ry. (k. b.) 40, 43. The statute applicable to simple contract 
‘Hts is the Limitation Act, 1623 (21 Jao, 1, c. 16), and to specialty debts, tho 
l^ivil Procedure Act, 1833 (3 & 4 Will, 4, o. 42). For* tho law upon tho 
statutes generally, see title Limitation of Actions. 

(w) Midgley v. Midgley, [1893] 3 Oh. 282, 0. A. 

, (o) Sheweu v. Vanderhwst (1831), 1 Russ. & M. 347 ; Hoodie ▼. Bannister 
(l«59),4Drew.432. 

Ap) Briggs v. Wikon (1854), 5 De G. M. & G. 12, 0. A. ; Fuller y. Bedman 
W). 2) (1859), 26 Beav. 614. 

Alston V. Trollope (1866), L. R. 2 Bq. 206. 

T) See R. S. 0., Ord. 66, it. 3, 4, 

I S) Be Wmham^ Hunt v. Wenhamt [1892] 3 Oh. 69. • 

A^) Be Rotmaon, Field v. White (1885), 29 Ch. D. 358, 0. A. In this case R§ 
^WaWe Trust (1870), 18 W. R. 684, a decision to the contrary effect, was not 
; and see p. 268, posU 
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683. The inclusion of a debt by the representative, whether in 
an inventory exhibited in the Probate Division (a), or in an account 
filed in administration proceedings in the Chancery Division (6), or 
in the afiidavit for Inland Ee venue (c), is^ a sufficient acknow- 
ledgment to take the debt out of the operation of the Statutes of 
Limitation (d). 

Where a partner is executor of his late partner and makes pay- 
ments of principal or interest on account of a partnership debt, 
such payments will, in the absence of proof to the contrary, be 
taken to have no reference to his executorial character, and will not 
keep the debt alive against his testator’s estate (e). 

The right of one of several representatives to pay a statute- 
barred debt against the wishes of his co-representatives has never 
been judicially determined (/). 

If an action be brought by the creditor against two representa- 
tives, and one admits the debt, while the other pleads the statute, 
the court accepts the plea of the latter as being most for the 
benefit of the estate (</)• 

The power of one of several representatives to keep a debt alive 
against the personal estate of the deceased by acknowledgment or 
promise was, prior to the passing of Lord Tenterden’s Act (h), the 
subject of conflicting decisions (i). It has since been decided on 
the language of that Act that one of several personal representa- 
tives can by acknowledgment or promise in writing (/c) keep a 
simple contract debt alive against the personal estate (Z), but as 


(a) Smiihv, Poole (1841), l2 Sim. 17. 

(y Spollan v. Magan (1851), 1 1. 0. L. B. 691, 700; Bead v. Price, [1909] I 
K. B. 577. 

(0) Ee Emmett, Jenkins v. Emmett, [1906] W. N. 201 ; Bead v. Price, 
mipra, 

(d) See generally, for acknowledgments of debts in this connection, title 
Limitation op Actions. 

(#») Thompson v. Waithman (1856), 3 Drew. 628 ; Brown v. Gordon (1852), 16 
Beav. 302 ; Be Tucker, Tucker v. Tucker, [1894] 1 Oh. 724. 

(/) MidaUfj V. Midgley, [1893] 3 Oh. 282, 297, 0. A., where Lindley, L.J., 
expressed his opinion that it was the law that a representative might pay such 
a debt with knowledge that his co-representative objected to the payment : the 
point was, however, left open by Lopes, L. J. {ibid,, p. 301) ; see, too, Astbury v. 
Astbnry, [1898] 2 Oh. lll,per OTiKLiNa', J., at p. 115, 

(^) Okaffe V, Kelland (1637), 1 Boll. Abr. 929 ; Midgley v. Midgley, supra, per 
Lopes, L.J., at p. 302, 

{h) Statute of Frauds Amendment Act, 1828 (9 Geo. 4, c. 14). 

(1) The authorities in favour of the view that one of several representatives 
could ke^ the deb# alive against the personal estate are Atkins v. Tr^gold 
(1823), 2 B. & 0. 23 ; M*(Mloch v. Dawes (1826), 9 Dow. & By. (k. b.) 40 ; the 
authorities against that view are Tullock y. Dunn (1826), By. & M. 416; 
Seholey v, Walton (1844), 12 M. ft W. 510. The result of those authorities is 
accepted by Stirling, J., in Be Macdona^, Dick v. Fraser, [1897] 2 Oh. 181, 
as showing the law to be that an acknowledgment or promise by one of several 
lepr^entatives had not the effect of preventing the operation of the Statutes of 
Luttitatioii ; but he did not consider the law to be conclusively established by 
those authorities. 

(k) The acknowledment or promise may be made in a writing signed by an 
agent duty authorised (Miercantilo Law Amendment Aot^ 1856(10 ft JO Viet 

(f) Jfo Macdonald, Dick v. Fraoer, 
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the Act does not extend to specialty debts^ the question is still 
undecided as to such debts (7n). 

Fart payment of principal or interest differs in effect from an 
Boknowledgment or promise, as such payment enures to the benefit 
of all persons liable to the debt, whilst the effect of an acknow- 
ledgment is confined to the person who makes it(n). It is 
accordingly conceived that one of several representatives can by 
Buch payment keep either a simple contract or a specialty debt 
alive against the personal estate of the deceased debtor (o). 

The representative does not either by his acknowledgment or 
promise to pay( 2 )) or by part payment of principal or interest 
render his co-representative personally chargeable with the debt ; 
and the latter will not be liable for a devastavit if, without know- 
ledge of the debt having been kept alive, he pays away the 
assets (»•). 


584. The representative has no power to keep a debt alive 
against real estate which is not vested in him as personal 
representative («), even where he is devisee in trust of the real 
estate, provided it is not devised to him in trust for payment of 
debts (a). Against real estate which is vested in him as personal 
representative, it is conceived that the representative can keep the 
debt alive so long as the real estate remains vested in him : once he 
has divested himself of the real estate by conveyance to the heir or 
devisee, or by assent (6), he can no longer keep the debt alive 
against the realty. 

585. Time runs against a creditor whose cause of action accrued 
during the life of the deceased debtor, although administration 
has not been taken out to the estate, and there has been no personal 
representative who can be sued (c). But as there can be no com- 
plete cause of action until there is somebody who can be sued (d)^ 
time does not begin to run against a debt payable after the debtor's 


(m) For the power of the party liable to keep a specialty dbbt alive by 
acknowledgment in writing, see Oivil Procedure Act, 1833 (3 & 4 Will. 4, 
c. 42), B. 5 ; see also title Limitation op Actions. 

(n^ Coope V. Crmvoell (1866), 2 Gh. App. 112, per Lord Chelmsfobd, L.C., at 

(o) in Re HoUingsheadf HoUingahead v. WehaUr (1888), 37 Oh. D. 651, at 
p> 658, Chitty, J., expressed his dissent from the argument that the payment 
of interest by one executor affected him only, and did not in any way affect hia 
co-executor. 

(p) Sintute of Frauds Amendment Act, 1828 (9 Geo. 4, 14), s. 1. 

(?) Mercantile Law Amendment Act, 1856 (19 & 20 Viet. o. 97), s. 14. 

Mife Macdonald, 2?id5jv. Frawr, [1897] 2 Oh. 181, per StiAling, J., at p. 188; 
HoUingahead^ HoUingahead v. Webater^ aupra^Vf^ OHirry, J., at p. 658. 

, («) Putnams. BaJtea (1826), 3 Buss. 188; Aatbury v, Aatbwry, [1898] 2 Oh. 
^11 ; Re Looey y Howard v. Lightfooiy [1907] 1 Oh. 330, 0. A,, per Farwell,L.J., 
344, ani per Buckley, L.J., at u. 361. 

A^) Fordham v. WaUia (1853), 10 Hare, 217; Coope v. CreaaweU (1866), 2 

^•App. 112. 

(b) Bee Land Transfer Act, 1897 (60 & 61 Viet. o. 65), s. 3. For the power of 
a devisee for life, as against the remainderman, and for that of a devisee of one 
^rtion of the real e^te as against the devisee of another portion to keep e 
debt alive, see tide Limitation of Aotions. 

(<:) BoaUjo^hi Y. Boabwrighi (1873), L. B. 17 £q. 71. 

\d) Bouglaa v. Forreai (1828), 8 Bing. 686, per Best, 0. J., at p. 704t 
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death until administration has been taken out to his estate (e), or 
until the executor, in case of testacy, has, before obtaining probate, 
so meddled with the estate as to render himself liable to be sued 
for the debts owing by the estate (/). 

586 . A trust created by a testator for payment of his debts out 
of his personal estate is inoperative to stop the running of time (9), 
but a trust for payment of debts out of realty, or out of a blended 
fund of real and personal estate, enlarges the period of limitation 
to twelve years where the testator has left real estate (h ) : the 
trust is inoperative where he has left no real estate (t)> There is 
nothing in the Land Transfer Act, 1897 (y), to render such a trust 
nugatory (fc). 

A devise in trust for payment of debts generally does not revive 
a debt which had become barred before the testator’s death (2). 

SuB-SsoT. 6 . — The Bight to prefer a Oreditor. 

587 . As between creditors of equal degree, the representative 
has the right to prefer one to another. Even after an action has 
been commenced against him by one creditor, he may, with notice 
of such action, voluntarily pay another oreditor (m), or submit to 
judgment in the subsequent action of another oreditor (n). 

A judgment or order for administration puts an end to the power 
of preference (0) ; but an order for an account by the representative 
does not (p). The representative will not be allowed payments 
made to a oreditor after an administration order (q) : if he pays a 
creditor he does so at his own risk, and is only entitled to stand in 
the place of the creditor, against the estate (r) ; nor can he after 
the order make any admissions binding on the estate («). 

The appointment of a receiver in an action puts an end to the 
representative’s right to prefer (t), but the court will not appoint a 


(«) See Jolliffe v. (1716), 2 Vern. 694, 

(/) See Wehster^. TTcMer (1804), 10 Ves. 93; Flood v, Patterson (1861), 29 
Beay. 295. For the right to sue an executor who has acted before obtaining 
probate, see Re Lovett, Ambler y. Lindsay (1876), 3 Gh. D. 198. 

(^) Scott y. Jones (1838), 4 01. & Fin. 382, H. L. 

(A) Re Stephens, Warburton v. Stephens (1889), 43 Oh, D. 39 ; Beal Property 
Limitation Act, 1874 (37 * 38 Viet, o, 67), ss. 8, 10 ; see also title Limitation 
OP Actions. 

(t) Re H^bwm, Ex parte Smith (1884), 14 Q. B. D. 394. 

00 & 61 Yict. 0 . 66. 

Is) Re Balls, Trewhy y. Balls, [1909] 1 Oh. 791. 

\l) Burke y, Jones (1813), 2 Ves. & B. 276. 

m) JDarston y. C/irford {Earl) (1702), Oolles, 229 ; Re Radclife, Deceasetl, 
European Assurance Society y. Radcliffe (1878), 7 Oh. D. 733 ; vibart y. Coles 
(1890J, 24 CL B. D. 364, 0. A., in which case it was held that the rule of equity 
flowing a representatiye to pay one creditor after action brought by another 
creditor must preyail oyer the nue of law, which did not allow such payment. 

in) LyUletan v. Cross (1824), 3 B. A 0. 317, 322. 

lo) Davies v. Pesrry, [1899] 1 Oh. 602, per Bombr, J,, at p. 609, 

(p) Re Barrett, Whittiker y. Barrett (1889), 43 Oh. D, 70. For orders for 
accounts, see R. S. 0., Ord. 16, r. 1. 

I o) Mitchelson y. Piper (1886)', 8 Sim. 64. 

I r) Irby K. Irby (1867), 24 Beay. 626. 

e) Tda>ot y. Shrewsbury {Earl) (18%). L. R. 14 Eq. 603s . 

(0 Re ^cliffe, Deceased, European dmrarne, Society, y. fhdcMe, supra, p(r 
Jbssbl, K.B^iatPa 734. 
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receiver in order merely to deprive the representative of each right ; 
the applicant for a receiver must show that the assets are being The 
wasted (a). ^ Payment 

Now that specialty creditors have no right to be paid in priority of Debts 
to simple contract creditors, the representative may pay the latter Presently 
without providing for the claims of the former (b). dne. 

Under the existing form of administrator’s bond given by a Administra* 
creditor, the creditor’s administrator is precluded from ATam i pin g tor preclndad 
his power to prefer (c). •’T bond. 


Sect. 3. — The Discharge of Liabilities not presently due. 

588. The representative is not entitled as against creditors to Contingent 
make provision for contingent liabilities: such liabilities do not 
constitute a debt until the contingency has arisen (d), and accord- wiA^Sms 
ingly a creditor, even of inferior degree, is entitled to be paid in presently 
full, without regard to the contingency of the liability ripening into due. 

a debt (e). 

But the representative can only distribute the assets amongst Regard to be 
tho beneficiaries without regard to contingent liabilities at his peril. *hem 
Thus, if the estate comprises shares in a joint stock company not tion*o^^te. 
fully paid up, and the executor pays a legacy, and a call is sub- 
sequently made upon the shares, the representative is liable to pay 
the amount of the legacy toward satisfaction of the call (/). 

589. In the case of leaseholds protection is given to the repre- sutotory 
sentative upon a sale. Where the representative has satisfied all protection 
liabilities which have accrued due, and have been claimed, and 

has set apart a sufficient fund to answer aiiy fixed and ascertained 
sums covenanted to be laid out on the property, although the 
period for laying out the same may not have arrived, he may, 
after assigning the lease to a purchaser, distribute the residue 
of the estate amongst the parties entitled, without making any 
appropriation to meet any future liability under the lease, and 
is freed from all personal liability in respect of any future claim 
under the lease ; the right of the lessor to follow, the assets is not, 
however, to be prejudiced (g). 

Where, therefore, the estate is subject to contingent liabilities, order of 
the representative ought not to distribute the assets amongst tho court » 
heueficiaries without the sanction of the court. The order of the ^^nity 
court authorising the distribution is, provided the representative 

(o) PhUipt V. J(me» (1884), 28 Sol. Jo. 360, 0. A. ; Harri>\, Harris (1887), 35 
W. 11. 710 ; Se Wells, Motmy v. Brooke (1890h 45 Oh. D. 669. 

{b) Adouiiistratioxi of Estates Act, 1869 (Hinde Palxxior’s Act) (32 & 33 Viet* 

5®) ; Re ^amon, Rohbina v. Alexander, [1906] 2 Ch, 684, 0, A.. 

') Seo p. 207, ^ . 

See He Hargreaves, Dicks v. J3’ar^(1890), 44 Oh. D. 236, 0. A, 

fi) lancy v. Fairchild (1689), 2 Vein. 101 ; Read v. Blunt (1832), 6 Sim. 667. 

J) Taylor r. Taylor (1870), L. E. 10 Eq. 477. Por his right to have the 
payment refunded by the legatee, see p. 278, post. . ^ 

• w) Law of Property Amoudment Act, 1869 (22 & 23 Viot. o. 36) (Lord St. 
l^onard’s Act), s. 27. A similar protection is given by a. 28. of thoAct in the 
case of a sale of property, held on chief rent or reni^arge ; tiie protection 
extends to property hdd on a fee-farm rent (JIfiHef. v. [1903] 1 L E* 

1^}. As to rights of lessor in geneiali see title Lamblobd Ain> Twanx. 
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keepB back nothing which ought to be disclosed to the cotiirt^ a 
complete indemnity to the representative in respect of the conse- 
quent application of the assets (h), and it is therefore unnecessary 
for the court to retain funds in court for his protection, or, it 
is conceived, to direct the beneficiaries to indemnify him (t). But 
where the representative by remaining in possession of the deceased’s 
leaseholds, renders himself liable to be sued in his personal character 
as assign of the term, he is entitled to be secured against the 
lessor’s claims by retention of assets or by a proper indemnity 
from the beneficiaries (k). 

It is not the present practice of the court to retain funds in court 
for the protection of a future contingent creditor (1), nor is such a 
creditor entitled to obtain an order for the administration of the 
estate (m). 

Sect. 4. — The Bight of Retainer. 

Sub-Seot. 1. — Out of w?iat AaaeU. 

690. The right of retainer is a personal privilege of the repre- 
sentative, as against creditors of equal degree, to retain out of the 
legal assets of his testator or intestate sufficient to meet a debt 
owing to himself. The right is one recognised by the law on the 
ground that the representative cannot sue himself and would there- 
fore be put in a worse position than any other creditor, who, by 
suing and recovering judgment, would obtain priority over the 
representative (n) ; the right may also be described as the correlative 
of the right of preference, the creditor representative having the 
right to prefer himself to another creditor of equal degree (o). 

An executor de eon tort cannot retain (p), and a creditor adminis- 
trator is also precluded by the terms of his bond from retaining (g). 

One of several representatives cannot assert his right of retainer 
to the prejudice of his co-representatives ; where one retains all 
can claim the benefit (r). 

The right is strictly confined to legal assets (s) : thus the repre- 
sentative cannot retain out of real estate devised to him in trust for 

(7i) Dean v. Allen (185^, 20 Beav. 1 ; Waller v. Barrett (1857), 24 Beav. 4lii; 
Bmith v. Smith (18611, 1 Drew. & Sm. 384 ; Be King, MeJl&r v. South Australian 
Land Mortgage and Agency Co,, [1907] 1 Oh. 72. 

(f) Re Nixon, Gray ▼. Bell, [1904] 1 Oh, 638 ; Re King, Mellor v. South 
Australian Land Mortgage and Agency Co., supra, 

{k) Re Nixon, Gray y. Bell, supra, 

{l) Re King, Mellor v. South Austrodian Land Mortgage and Agency Co., supra. 
The judgment of Seville, J., in this case reviews the prior authorities, 
amongst which there was some conflict of opinion. In Fletcher v. Stevm<^ 
(1844), 3 Hare, 360f it was held that the covenantee had an equity to have a 
fund set aside to meet a contingent claim. In King v. McdceM (1862), 9 Hare, 
692 ; Smith v. Smith (1861), 1 Drew. & Sm. 384 ; and Dodson v. Sammdl (1861), 
1 Drew. & Sm. 676, it was held that he hod no such equity. 

(m) Re Hargreaves, Dicks v. Hare (1890), 44 Oh. D. 236. 

(w) Re Compton, Norton v. Compton (1886), 30 Oh. D, 16, CL A., per Cotton, 
L.J., at p. 19; Re Baker, Nichole v. Baker (1890), 44 Oh. D. 262, 0. A., 
LtnDLBY, L.J., at p. 272. 

(o) Talbot V. ITrere (1878), 9 Oh, D. 668, per Jbssel, M.B., at p. 671. 

Ip) GufUis V. Femon (1790), 3 Tem Bep. 687. 

M Praotuse Note, [1899] W. N. 262 ; see p. 207, ante. 

■ (r) Gluypnan v. Turner, supra, 

{$) Re PiMt BRaU, Thompson v. Bemdi (1877), 46 L. J. (oh.) 60S* 
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gale (t), nor out of real estate made assets in equity by statute (u), Beot. 4. 
nor out of real estate which vesta in him as personal repre> The 
gentative (io). Bight of 

691. The right, however, extends to all legal assets, whether they 
have come actually or constructively into the hands of the repre- Extends to 
gentative («), including money which has been paid into court while 
be was representative, and which, but for such payment, would have ' 
come into his hands (a). The right is exercisable against funds which 
the representative himself has paid into court (b), or to a receiver 
appointed by the court (c), and there is no need to assert the right 
before such payment (d) ; but it is not exercisable against funds got 
in by a receiver (e). The right has priority over the costs of an 
action to administer the fund (/). 

Where the representative dies before the payment into court, and Payment in 
his representative is not also the representative of the original 
testator or intestate, the foundation of the right is gone, and the Kpr^ta- 
last-mentioned representative has no prior claim to the fund in tire, 
court (p). 

Where the estate is being administered in bankruptcy the right Where estate 
extends to such assets only as have come into the executor’s hand 
either actually or constructively, before notice of a petition for an rnpZ^* 
administration order (A). 

Sub-Sect. 2. — In reiped of what Debit. 

592. A representative may retain as well for an equitable as for Retainer twth 
a legal debt. Thus the right of indemnity belonging to an executor 
who is surety for an unpaid debt of his testator creates an equitable " 
debt in respect of which he may exercise his right of retainer (t), 

(0 Bain v. Sadler (1871), L. B. 12 Eq. 670. 

(u) Waltert v. Walteirt (1881), 18 Oh. D. 182. Beal estate is made assets ia 
equity by the Administration of Estates Act, 1833 (Lord Bomilly's Act) (3 & 4 
Will. 4, c. 104). 

(to) Be Williame, Holder v. Williame, [1904] 1 Oh. 62 ; Land Transfer Act, 

1897 (60 & 61 Tict. 0 . 66). 

(x) Pulman v. Jfeadowi, [1901] 1 Oh. 233. La (his ease the fund in copt was 
held never to have been in the conetmetive posseseion of the representative. 

(o) Biehmmd v. White (1879), 12 Oh. D. 361, 0. A. ; Gompion, Horton v. 

Compton (1885), 30 Oh. D. 15, 0. A., per Cotton, L.J., at p. 19; Be Langley, 

Johmon v. Langley, [1899] W. N 23. 

(5) Qhittum V. Dewee (1828), 5 Buss. 29 ; Langton v. Higgt (1832), 5 Sim. 228. 

(4 Be Harrison, Latimer v. Harrison (1886), 32 Oh. D. 395. 

(d) Stahlsehmidt v. Lett (1863), 1 Sm. & Gt. 415, per Stuabt, Y.-O., at p. 420. 

(e) Be Janee, Galver v. Laxton (1886), 31 Oh. D. 4‘liP, following (with 
leluctanoe) Be Birt, Birt v. Burt (18^), 22 Oh. D. 604. 

(/) C%MstMn V. Deem, eupra; Tipping v. Power (1842), 1 fiare, 405. 

(tf) Be Compton, Norton v. Oonpton, eupra, ou this point overruling Wilton v. 

(1883\ 23 Oh. D. 764. 

(h) Be Williams, Ex parts Lewis and Evans (1891), 8 hCorr. 65 ; see aim 
^0 Bankbuftot and ^soIiVKNOY, Wbl. XL., p. 214. _Eor admmistration in 
rankruptoy of the estate of a deoeased insolvent, see title Banebuftox and 
1nsoi,venot, Vol. n., pp. 93 ef sea. 

(O Be aues, Jones v, Penmfather, [1896] 1 Oh. 956. The equitable right, 
while the debt is unpaid, amounts only to a simple oontraot debt ^Ferguson v. 

^ton (1872), L. B. 14 Eq. 379), and the question nuty therefore arise whether 
we exeentor is entitled to retain in respect of sooh a debt as agsinst speoialty 
®^toT8 ; see p. 269, post. The ezeoutor is entitled to retain lor a debt of his 
wtator triiioh ns hss disdharged ss suiefy {Boyd v. Brwikt (1864), 84 Beav. 1). 
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and an executor partner is entitled to retain in respect of a balance 
to be ascertained in chambers upon taking the partnership 
euscounts (k). 

A married woman may retain for a loan made to her husband, 
although the estate is insolvent ; the statutory bar^ which prevents 
her from proving for such a loan in the case of the insolvency of her 
husband’s estate in competition with her husband’s creditors for 
value does not affect her right to retain (Q. 

The representative may retain for a debt due to himself and 
another jointly (m). 

693. Where the representative is an annuitant under a covenant 
entered into by the deceased, he cannot retain in respect of future 
instalments of the annuity, as such future instalments do not 
constitute a debt upon which he could sue (n), nor can he so retain 
where the estate is being administered by the court as an insolvent 
estate, though he has aright to prove for the estimated value of the 
future instalments (o). 

The right of retainer is not restricted to an ascertained debt ; it 
extends to damages for which there is a certain standard or 
measure, such as damages arising from breach of contract, or from 
the liability to replace chattels ; it does not, however, extend to 
damages which are in their nature arbitrary, such as damages 
founded upon torts (p). 

694. A representative may retain in respect of a statute-barred 
debt (q), but this right is an exception to the general rule that it is 
a devastavit if the representative pay that which need not be paid, 
and is not to be extended to the case of a debt to which the Statute 
of Frauds is a defence (r). 

696. The right is not restricted to a debt due to the representa- 
tive personally ; a person who is the representative of two estates, 
one of which is indebted to the other, is entitled to retain on behalf 
of the creditor estate (s), but he cannot be compelled to do so where 


(Je) Be Morris's Estate^ Morris v. Morris (1874), 10 Ch. App. 68. 

(0 Be Ambler, Woodhead v. Ambler, [iy05] 1 Ch. 697, 0. A., following tho 
pnnciples laid down in Be May, Crawford v. May (1890), 45 Ch. D. 449 ; and 
Be Leng, Tam v. Emmerson, [1896] 1 Ch. 652, C. A. For the statutory bar, 
see the Married Women’s Property Act, 1882 (45 & 46 Yict. o. 75), s. 6, and 
title Husband and Wife. 

(m) Be Morris's Estate, Morris v. Morris, supra; Crowder v. Steioart (1880), 
16 Ch. D. 368 ; Be Huhback, International Marine Hydropathic Co. v. Hawes 
(1886), 29 Ch. D. 9^4, C. A. 

'n) See Be Hargnjaves, Dicks v. Hare (1890), 44 Ch. D. 236, 0. A. 

Q) Be Beeman, Fowler y. James, [1896] 1 Ch. 48. 

,* ' Eoane y. Casey (1776), 2 Wm. Bl. 966 ; Be Compton, Norton y. Compton 
(1886), 30 Ch. D, 16, 0. A. ; see, too, Be Morris's Estate, Morris v. Morris, supra* 

(a) StaUschmidt v. Lett (1853), 1 Snj. & G. 416; Hill v, Walhrr (1858), 
4 K & J. 166, disapproving of a dwtvm of Baylet, J., in M'Culloch v. Dawes 
(1826), 9 Dow. & By. (k. B.) 40, 43; STiarman v. Budd (1858), 27 L. J. (ch ) 
844; Clinton Y. Brophy (1847)^ 10 L Eq. E. 139. For barring of debts by 
Statutes of Limitation, see title Limitation of Aotions. 

(r) Be Bgtonson, Field v. White (1886), 29 Ch. D. 368, 0. A. ; see note (0» 
p. 261, ante. 

(t) Thompson v. Chopsr (1844), 1 CWL 81, 85; Wyneh T. Orant (1864), 2* 

Ai» J. (OM*} 6a 
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the debt is equitable (t). So, too, the executor of an executor is 
entitled to retain for a debt owing by the original testator to his 
executor, if he himself represents the original testator {a ) ; but if 
he does not himself represent the original testator his right of 
retainer is restricted to such of the assets of the latter as came 
into the hands, either actually or constructively, of his immediate 
testator (6). 

596. The representative of a sole surviving trustee who dies 
indebted to the trust estate is entitled to retain in respect of the 
debt due to the trust estate (c), and if he himself acts as trustee he 
can be compelled by the beneficiaries to retain {d ) ; but he is not 
bound to act as trustee (c), and if he refuses to do so he cannot be 
compelled to retain (/). 

597. In the converse case the representative may retain for 
money due from the deceased to a third party in trust for the 
representative (gf), but the trust must be an absolute trust for the 
representative ; if the representative has only a limited interest in 
the trust fund he cannot retain {h). 

598. A person who has obtained a grant of administration on 
behalf of an infaiit or a lunatic may retain either for a debt due to 
himself (i) or to the person on whose behalf he holds the grant (fc) ; 
but a person who being manager of a body corporate obtains a grant 
on behalf of but not expressed to be for the use of the corporation 
cannot retain for a debt due to it (Z). 

599. The right is exercisable only as against creditors of equal 
degree. Whore the executor is a simple contract creditor, it has 
been held that he cannot retain as against specialty creditors (//i); 


[i) See Be Benett, Ward v. Bendt, [1906] 1 Oh, 216, 0. A., discussing on this 
point Fox V. Oarrettf MilU v. Fox (No. 1) (1860), 28 Beav. 16 ; and Re Owen 
(1S89), 23 L. B. Ii\ 328. 

(a) Hopton v. Dryden (1700), Free. Oh, 179 ; Thomson v. Grant (1823), cited 
IHusb. 540. 

(Z>) Re Compton, Norton v. Compton (1883), 30 Oh. D. 15, 0. A., qualifying 
n this respect Wilson v, Coxwell (188f^, 23 On. D. 764. 

(c) Plumer v. Marchant (116Z), 3 Burr. 1380; Sander v. Ifeathfield (1874), 
b. K. 19 Eq. 21 ; Re FaitkjM, Re Sutton, Hardwire v. Sutton (1887), 67 L. T. 14. 

(d) Davies v. Parry, [18991*1 Oh. 602, per Bomeb, J ., at p. 609 ; Re Benett, 
Ward V. Benett, supra, per Cozens-Hardy, L.J., at p. 233, explaining the 
decision of Bombr, J., in Davies v. Parry, supra. 

, (c) V. Machrell (1860), 2 De G. P. & J. 651 ; Re Ridley, Ridley v. Ridley, 
U901] 2 Ch. 774. 

(/) Re Ridley, Ridley v. Ridley, supra ; Re Benett, Ward v. Bennett, supra. 

(y) Gockroft V. Black (1725), 2 P. Wms. 298. 

(k) Re Dunning, Hatherley v. Dunning (1886), 64 L. J . (CH.) 900. Re Hayward, 
V. Hayward, [1901] 1 Oh. 221, Redding that Loonws v. Stothard (1823), 
1 Sim. & St. 458, must be treated on this point as overruled. 

W Oom. Dig., tit. Administration (P). 

(J) Franks v. Cooper (1799), 4 Ves. 763. 

\0 Be Richards, Lawson v. Harvey, [190y 2 Oh. 399. 

(m) WUson v. Cooswell (1883), 23 Oh. D. 764; Be Jones, Calver w, Laxton 
31 Oh. D. 440; Brigge, Earp v. Briggs, [1894] W. N. 162; Re 
Bentinck v. Bmtinck, [1897] 1 Oh. 673, Notwithstanding the judg* 
dsUyered by the Oourt of Appeal in Be Sameon, Bobbins ?. AUxander, 
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bat a retainer by an executor without notice of a debt of higher 
degree will not be disturbed, nor has the creditor of higher degree 
any right to follow the assets retained (n). 

Sub-Seot. 3 . — When and how to he exercised. 

600. The representative’s right of retainer is a mere passive 
right. He does not lose the right because he has done nothing to 
assert it before there was any occasion to do so : it is only when 
someone seeks to take assets out of his possession that it becomes 
necessary for him to assert his right (o). 

He is entitled to exercise it after a full judgment for the 
administration of the estate has been made (a), even when he 
himself has instituted the administration proceedings and has 
submitted to account (b). Where an order has been made for the 
administration of the estate of an insolvent testator in bankruptcy, 
thus vesting the estate in the official receiver (c), the executor is not 
deprived of the right to withdraw from distribution assets in his 
possession which he has a right to retain (d), nor is hu deprived of 
that right where, in ignorance thereof, he has paid over the assets 
to the official receiver and proved for bis debt in bankruptcy, if on 
discovering his error he withdraws his proof (e). 

' 601. The representative may, however, have so conducted him- 
self as to have waived his right (/), and if in an action at law brought 
by a creditor of the deceased he fails to assert his right to retain 
either by a plea of retainer or by giving the retainer in evidence 
under a plea of plene administravitf and judgment goes against 
him, he cannot subsequently set up his right against the judg- 
ment creditor (j). 


[1906] 2 Oh, 584, 0. A., the necessarv mfeience from which is that the principle 
ought to be extended to the right oi retainer, it would appear still to be the 
duty of a court of first instance to hold that the represenl^tiTe cannot retain 
for a simple contract debt as against specialty creditors {Re Jennea^ Oetzes y. 
Jennea (1909), 53 Sol. Jo. 376, per Neville, J.). 

(n) Be Fludyer, Wingfidd v. Erakiney [1898] 2 Ch. 562. 

(o) StahlachmuU v. Lett (1853), 1 Sm, & G. 415, per Stuabt, V.-O., at p. 419 ; 
Re Rhoades, Ex parte Rhoadee, [1899] 2 Q. B. 347, O: A., per Lindlby, M.E, at 
p. 353. ** The old common law authorities go far to show that if an executor 
was a creditor of his deceased testator, and had assets in his hands sufficient to 
pay the debt (and all others of a higher degree if any), such debt was treated as 
extin^ished^’ {ilid„ per Lutdlbt, M.R., at p. 352, referring to 3 Bl. Com., 
4th ed., p. 18, and Woodward ▼. Darcy (Lora) (1558), 1 Plowd. 184 : but see 
Lowe V. (1835), 16 0. B. 500). 

(a) Nmn v. Barhw (1824), 1 Sim. & St. 588 ; Bharnian v. Rudd (1858), 27 b. J. 
(CH. J 844. 

a (5) Campbell v. Campbell, Ex parte Campbell (1880), 16 Oh. D. 198. 

(c) Bankruptcy Act, 1883 (46 & 47 Yict. c. 52), s. 125. 

(d) Re Rhoadee, Ex parte Rhoadee, [1899] 2 Q. B. 347, 0. A. 

Ibid. A payment made to an ofbcer of the court in mistake, though 
utable to ignorance of the law, will be set right by the court, so long 
the officer of the court still has the moneys in his^nds {Re Condon, Ex parti 
9 9 ^* 0. A.; Re Camac, Ex parte Smmmde ( 1885 ), 

16 Q. B. 11< 308, 0. A.). 

t Hum BvMnnt, 

(g) BeWtwvin, Orawter y. Jfarv^ [1905] 9 Oh. 490. 



Part IV. — ^Duties of the Representative. 


261 


602. When the debt due to an ezeontor ezceeds the value of the 
testator’s assets, the executor is not bound to realise the assets 
before exercising his right of retainer, but is entitled to retain the 
assets in tpecie in satisfaction of his debt Qi). 


Shot. 6. — Legacies. 

Sub-Sbot. 1. — in Otneroia 

603. Legacies are ordinarily divided into two classes, namely, 
epecific legacies and general legacies : tbe latter class are also de- 
scribed as legacies of quantity or number A specific legacy must 
be of something forming part of the testator’s estate : it must be a 
part as distinguished from the whole of his personal property or 
from the whole of the general residue of his personal estate ; it must 
be identified by a sufficient description, and separated in favour of 
tbe particular legatee from the general mass of the testator’s per* 
sonal estate (le). 

A general legacy, on tbe other hand, may or may not be part of 
tbe testator’s property : it has no reference to the actual state of 
his property, and is a gift of something which, in the event of the 
testator leaving sufficient assets, must be raised by his executors 
out of his general personal estate. Whether or not a particular 
thing forms part of the testator’s personal estate is a pure question 
of fact : so long as it is the testator’s at his death it is capable of 
bemg specifically bequeathed (t). Whether or not it has been 
separated from the general personal estate depends upon the true 
construction of the will. In the case of real* estate a devise, whether 
of a specific property or by way of residue, is specific (m). 

604. There is a third kind of legacy called a demonstrative 
legacy, which consists of a pecuniary legacy payable out of a 
particular fund. Such a legacy has the following advantages — 
namely, (1) it is not adeemed by the total or partial failure at 
tbe testator’s death of the fund out of which it was directed to bo 
paid, but becomes payable out of the general personal estate to the 
extent of such failure, pari passu with ordinary general legacies (n) ; 
and (2) it does not abate with tbe general legacies until after the 
particular fund is exhausted (o). 


{h) Re Gilbert, Ik parte Gilbert, [1898] 1 Q. B. 282, discussing Woodtoardr. 
larey {Lord) (1668), 1 Plowd. 184, and Chapman v. Turner i*1730;, 9 Mod. Kep. 
268. • 

(t) Swinburn on Wills, 7th ed., 306. 

„ (k) Bathamley v. Shersmt. (1876), L. E. 20 Eq. SOd.pw JESSBI., M.E., atp. 308 ; 
lohertem v. Broadbent (1883), 8 App. Oas. 812, per Lord Semobnb, L.O., at 
p. 816. 

iontedne v. Tyler (1821), 9 Frice, 94 ; Stephenson v. Vowson (1840), 3 Bear. 

,,W Henman'S. Fryer (1867), 8 C!h. App. 420; Lane^ftdd v. Iggvlden (1874), 
10 On, App. 136. 

(») Roberts v. Poeoek (1798), 4 Ves. 160 ; Mann v. Ot^nd (1817), 2 Madd, 
Fowler v. Willoughby (1826), 2 Sim. & St. 864. As to ademption of 
*®?«ies. see title Wills. 

(«} MuUm V. Bmith (1860), I Dnw. A Sm. 204. 
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606. A legacy may fail on any of the following grounds— namely, 
uncertainty, death of the legatee in the testator’s lifetime, ademp. 
tion, satisfaction, attestation of the will by the legatee, and non* 
fulfilment of a condition (p). 

Sub-Seot. 2. — Faymmt. 

606. An executor is under no obligation to give notice to a 
legatee of a condition attached to his legacy, even though he may 
derive a personal benefit on the breach of the condition by the 
legatee (g). 

The executor has a year within which fully to inform himself of 
the state of the testator’s property, and during that period he 
cannot be required to pay any legacies, even though they are 
expressly directed by the testator to be payable within the 
yesr(r) ; he is, however, entitled to pay them within the year if he 
chooses (s). 

607. An annuity given by will runs from the death of the 
testator (t), but the first instalment, in the absence of a direction 
to the contrary (a), does not become due until the expiration of the 
year ; nor does a sum of money directed to be invested in the pur* 
chase of an annuity carry interest before the expiration of the 
year (h). 

An annuitant is not entitled to have the residuary estate kept 
in hand to meet his annuity; he is only entitled to such security as 
will make it practically certain that his annuity will be paid in 
full(c). 

Money bequeathed to be invested in the purchase of an annuity 
for the Ufe of. the legatee is a vested legacy, and the legatee may 
either take the sum or have it laid out in an annuity. Should the 
legatee survive the testator but die before the money is laid out, or 
even before the fund is available — as during the life of a person after 
whose death the investment is to be made (d) — it is still a vested 
legacy, and may be claimed by his personal representatives (e). 




For failure of legacies, see title Wills. 

(g) Be Lewis, Leuns v. Lewis, [1904] 2 Ch. 656, 0. A. ; Re Mackau v. 

Gould, [1906] 1 Oh. 25. ' ^ 

(r) Pearson v. Pearson (1802), 1 Sch. & Lef. 10 ; Wood v. Penoyre (1807), 
13 Ves. 325, 333 ; Benson v. Maude (1821), Madd. & Q. 15. 

(«) Garthsliore y. Chalie (1801), 10 Ves. 1, 13 ; Angerstein v. Martin (1823), 
Turn. &E. 232, at p. 241. 

{t) Gibson V. Bm (1802), 7 Ves. 89, 96 ; Stamper v. PieJeering (1838), 9 Sim* 
176. As to annuities generally, see title BENTOHAJiaEs and Annuities. 

(a) Soughton v. Franklin (1823), 1 Sim. & St. 390 ; Irwin t. Ironmonger 
(1831), 2 Buss. & M. 531. 

a Re Friend, Friend v. Young (No. 2’ 

Be Parry, Scott v. Leak (1889), 42 ' 
man, [1896] 1 Oh. 351, 0. A. 

J d) Baytey v. Bishop (1803), 9 Ves. 6. 

e) Tates v. Compton (1725), 2 P. Wms , 

I ; Pedrner v. Cravfurd (1819), 8 Swan. 482. The setting aside by 
of a fund to meet annuities or legacies charged on residuaiy estate is sn 
administration act only, and does not release the residue from the charg;® 
{Be Evane and BetteWs Contract, [1910] 2 Oh. 438). 


,, 78 L. T. 222. 

D. 670 ; 600 , too, Harbin ▼. MasUr- 


308; Barnes y. Bowley (1797), 3 Vc9. 

side bytne cou« 
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The s^e pi'iuciple applies to a direction to purchase an annuity of 
a particular amount. The right to take its value in cash instead of 
the annual payment vests in the annuitant on the testator’s death, 
and should the annuitant die before the annuity is purchased, his 
personal representatives are entitled to such a sum as would, at 
the testator’s death, have purchased the annuity (/). 

608. The right of a contingent legatee is limited in a manner 
similar to that of an annuitant. His only right is to have security 
for the payment of his legacy if the contingency arises (/;). If an 
executor, without going to the court, can prove that he has acted 
reasonably, and that he has set apart an ample sum to answer the 
legacy and has invested it, and has then proceeded to distribute the 
residue, he will not be held personally liable to make good the loss 
if it should turn out that the sum so retained is not sufficient to 
answer the contingent legacy (h). 

609. An executor should, so far as possible, preserve articles 
specifically bequeathed, and, unless compelled, he ought not to 
apply them in payment of debts (i). The cost of getting in a legacy 
specifically bequeathed ought to be borne by the general estate (A:), 
but the cost of warehousing and preserving, pending distribution 
of assets, articles specifically bequeathed, in the absence of a direc- 
tion to the contrary, ought to be borne by the specific legatee (t). 
A direction that the testator’s testamenWy expenses should be 
borne by bis general personal estate is sufficient to throw such 
expenses on the general personal estate (m). 

610. Where there is a bequest of mc^ioy to or in trust for a 
legatee absolutely, but with a direction for the enjoyment or appli- 
cation of the money in a particular mode, as towards purchasing a 
country residence, the legatee is entitled to receive the money 
regardless of the particular mode directed for its enjoyment or 
application (n). 


(/) Dawson v. Iltarn (1631), 1 Russ. & M. C06; Re RohhinSy Robbins v. Legyct 
[1907] 2 Oh. 8, 0. A. When the aunuitant dies before the purchase of the 
anmiity, but after payment to him of instalments of the annuity, his represen- 
tatives are entitled to such a sum as would have puichased the annuity on the 
date of the payment of the last instalment, together with intorest at 4 per cent, 
on that sum from that date, even though the date falls within a year of the 
testator’s death (Re Drunning, Qammon v. Dale, [1909] 1 Ch. 276). 

(v) Webber v. Webber (1823), 1 Sim. & St. 311 ; King v. MalcoU (1852), 
^^Hare, 692. * 

[h) Re HalL Foster v. Metcalfe, [1903] 2 Oh. 226, 0, A., ptr Eomee, L.J., at 
P. 233. 

W Clarke v. Orwrnde {Earl) (1821), Jao. 108. 

(^) Derry v. Meddowcroft (1841), 4 Beav. 197, 204. 

(O Re Pearce, Crutchley v. Wells, [1909] 1 Oh. 819, , . , , . 

W Bharp v. Lush (1879), 10 Oh. 1). 468. As to what is to be included under 
J direction for payment of testoment^ expenses, see titles Estate and Otheh 
d^EATTi Duties, Vol. XIH., p. 219 ; Wills. 

, W Knon v. Botham (Lard) (1843), 15 Sim. 82; Laasenco v. Tierrwy (1849), 
* Mac. & Q.. 551 ; Re hkin^s Trusts (1860), 1 John. & H. 102; see, too, 
V. Grant (1684), 1 Vern. 255; Nevill v. NeuiU (1702), 2 Vern. 431; 
Rotten V. Cooke (1800), 5 Ves. 461, at p. 463, as to the right of an infant to a 
suxa directed to be applied in plaoing hun out as an apprentice. 
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SU. Similarly where a legatee takes an absolute vested interest 
in a snm of money on attaining the age of twenty*one, a direction 
that the sum is not to he paid to him (o), or is to be aconmnlated (p) 
until a subseqnent period, is to be disregarded, unless during the 
interval the property is given to another. The principle is equally 
applicable where the legatee is a charity, corporate or nnincorporate( 9 ). 

612. Proceedings for the recovery of a legacy are barred after 
twelve years next after a present right to receive the same has 
accrued to a legatee capable of giving a discharge for or release of 
the legacy ; in the case of part payment or acknowledgment a further 
period of twelve years is allowed (r). In the case of an immediate 
legacy to a person cut juris, time begins to run from the death of 
the testator, and not from the expiration of one year after the 
death (<) ; but time does not begin to run in respect of reversionary 
interests belonging to the testator until they have come into the 
possession of the representative (t). 

613. The gift of an annuity out of personal estate amounts to a 
gift of successive legacies, and time begins to run against each 
instalment only from the date at which such instalment becomes 
payable (a); but where the annuity is charged upon real estate it 
amounts to a rent for the purpose of the Statutes of Limitation, aiul 
after non-payment for twelve years the right to the annuity is 
lost (6). 

614. The twelve-year limitation does not apply to a legacy held 
by an executor npon an express trust ; but it is necessary for the 

» - 

(o) V. Zukm (1841^, 6 Beav. 147, 166; Rockey, (1845), 9 Beiiv. 
66 ; Re Johnston^ Mills y. Johnston^ [1894] 3 Oh. 204; Re Coviurier^ Couturirr 
y. Shea, [1907] 1 Oh. 470. 

(p) Josedyn y. Josselyn (1837), 9 Sim. 63 ; Saunders y. Vauiier (1841), 4 Beav. 
115; Gosling y. Gosling (1869)^ John. 265. 

( 9 ) Harhin y, Masterman, [1894] 2 Oh. 184, 0. A. ; affirmed, sub nom. Wharton 
V. Masterman, [1896] A. 0. 186 ; see also title Ohabities, Vol. IV., p. 157. 

(r) Beal Property Limitation Act, 1874 (37 & 38 Yict. c. 57), s. 8 ; see aluo 
title Limitation op Actions. 

(a) Waddell y. Harshaw, [1905] 1 L E. 416, 0. A., disapproving a didnm 
of Bomillt, in EarU v. Bellingham (No. 2 ) (1857), 24 Beav. 418, 

at p. 450, and holding, in accordance with Hornsey Local Board y. Monarch 
Inveatm^ Budding Society (1889), 24 Q. B. D. 1 , 0. A., tliat a present right to 
receive is not equivalent to a present right to enforce payment. The interpro* 
tation placed by Kbkewioh, J., in Be Fardoe, McLaughlin y. Penny, [1906] I 
Ob. 265, reyersedon another point, [1906] 2 Oh. 340, 0 . A., upon the same words 
in the Law of Property Amendment Act, 1860 (23 & 24 Vxct. 0 . 38), s. 13, is 
in direct conflict with the interpretation placed upon the wor^ in the caso of 
Hornsey Local Board y. Monarch Investment Building Society, supra, 

(0 Adams y. Barry (1845), 2 OoU. 285, 290 ; Be Ludlam, Ludlam y. Ludlam 
(1890), 63 L. T. 329, 332. As to a share under an intestacy, see pp. 284, 285, 
post, ^ 

(a) Roch y. Callen (1848), 6 Hare, 531 ; Dower y. Dower (1885), 15 L. B. Ir* 
264; see Re AshmWs WiU (1859), John. 112; Jones y. Withers (1896), 
74 L. T. 572, C. A. . 

(h) Dower y. Dower, eupra, commenting upon Hughes y. Cotes (1884), 27 
Oh. J)« 231 a Por the effect of lapse, of time upon the recoyery of rents, see 
Beal Broperty Limitation Act, 1874 (37 & 38 Viet. 0 . 57 ), s. 1 , and title 
Limitatiok op Aotiokb; and as to aniiuitieB generaUy, see title RbnT(JHAB 0£5 
AND AmnxiTiES. 
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legatee to make out that the executor is an express trustee. The 
fact that the legacy is subject to some implied trusts does not 
deprive the executor of the benefit of the twelve years* limitation (c). 

Where an executor-trustee is fmctm officio as executor, and has 
become a. trustee of a fund upon the trusts declared by the will, a 
claim against him in respect of that fund is barred at the expiration 
of six years, except where it is founded upon any fraud or fraudulent 
breach of trust to which he was party or privy, or is to recover 
trust property or the proceeds thereof still retained by him, or 
previously received by him and converted to his use (ri). 

As against the land upon which a legacy may be secured, whether 
by charge or by an express trust, the remedy of the legatee is barred 
at the expiration of twelve years (e), notwithstanding that throughout 
that period the testator’s interest in the land may have been 
reversionary (/), or subject to prior incumbrances (g). 

615. Payment of a legacy without notice of his bankruptcy to a 
bankrupt legatee before the trustee in bankruptcy has intervened 
is good (h). 

Sub-Seot. S.— Jaaen#. 

616. The bequest of a legacy, whether it be general or specific, 
transfers only an inchoate property to the legatee ; to render it 
complete and perfect the assent of the executor is requisite (i). The 
right is one which will devolve upon the legatee’s personal repre- 
sentatives, should he die before the assent is given (k). In the case 
of a release by will of a debt, the assent of the executor is necessary, 
as the release in effect amounts to a legacy of the debt (0* 

The necessity for assent applies to residuary bequests, and the 
executor may assent to part of a residuary gift without assenting 
to the whole (m). The doctrine which always applied to chattels 
real has been extended to real estate which vests in the personal 
representative (n). 

617. An executor has no power to attach as a condition to his 
assent the performance of some subsequent act by the legatee, 

(c) Be Davis {Jane), Be Davis {T, HX Evans v. Moore, [1891] 3 Oh. 119, 0. A. ; 

Barker, Buaston v. Campbell, [1892] 2 Oh. 491. The twelve years limitation 

for the recovery of a legacy charged upon land and seciircd by an express trust, 
provided by s. 10 of tbelt^l Property Ximitation Act, 1874 (37 & 38 Viet. c. 57), 
(Applies only as against the land on which the legacy is charged. 

(d) Trustee Act, 1888 (51 & 52 Viet. o. 59), s. 8; JBe Swain, Swain v. 
^ringeman, [1891] 3 Oh. 233 ; Be Page, Jones v. Morgan, [1893] 1 Oh. 304 ; 

Timmis, mxon v. Smith, [1902] 1 Oh. 176. ^ * 

(^) Real Property Limitation Act, 1874 (37 & 38 Viot. c» 57), ss. 8, 10; see 
generally on the subject, title Limitation of Aoiions. 

U) Be Owen, [1894] 3 Oh. 220. 

to) Proud V. Proud (1862), 11 W. R. 101. lii the case of Faulkner v. Dam^ 
(1843), 3 Hare, 199, no question of statutory limitation aroso. 

W Be BaU, [189912 1. R. 313. 0. £. 

(0 Toller, Law of ‘Executors, 306. 

*) Went. Off. Ex., 14th ed., at p. 69. 

(0 Sibthcnp V. Moxton (1747), 1 Yes. Sen. 49, per Lord Hardwickb, L.O., at 
P‘ 50. 

(m) Austin v. Beddoe (1893), 41 W. R. 619 ; but see Elliott v. Elliott (1841), 
w 51. & w. 23, per Parks, B., at p. 27. 

M Land Transfer Act, 1897 (60 & 61 Viot. c. 65), s. 3 (1). 
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though he may apparently agree to give his assent upon the per- 
formance of a condition precedent (o). In the case of real eskte 
the personal representatives may assent or convey subject to a charge 
for tlie payment of any money which they are liable to pay(p). 

The assent once given is irrevocable (q), and the title to the thing 
bequeathed vests immediately upon the assent in the legatee, so as 
to enable him to bring an action at law against the executor or any 
other person in possession of the bequest (r). The assent relates 
back to the testator’s death (s), and the legatee has the right to 
recover the intermediate profits of the thing bequeathed (f). 

618 . The assent may be express or implied ; it need not be in 
writing, nor need it be given in any particular form (a). Informal 
expressions, if sufficiently clear to indicate intention, may amount 
to an assent (b). The assent may also be implied from the conduct 
of the executor. Thus the application, in the maintenance of 
infants, of rents of leaseholds bequeathed to the executor in trust 
for maintaining them during minority and afterwards in trust for 
the legatee on attaining his majority (c), allowing a legatee of 
a term to receive the rents and profits (rf), the payment by the 
executor of rent, coupled with the charging of the legatee with the 
payments in account (e), the payment of a charge subject to which 
the legacy is given (/), would amount to an assent to tho bequest. 
But the mere fact that tho executor has made general payments 
for the benefit of a legatee of leaseholds and other property, not 
specially out of or on account of the rents, is not, in the absence of 
representations on the subject by the executor to the legatee, 
sufficient to enable the court to infer an assent (g). 


(o) Went. Off. Ex,, 14th ed., p. 429. 

Ip) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), b. 3 (1). The charge does 
not extend to debts for which, prior to the Act, the personal representatives of 
the debtor would not have been liable if they had parted with the whole personal 
estate, and therefore whore the personal representatives have given the usual 
fetatutory notices to creditors, the charge does not apply to debts of which they 
have no notice at the date of the conveyance to the devisees (^e Cary and Lott's 
C<mtract, [1901] 2 Ch. 463). 

(q) Nodi V. Rohimon (1681), 2 Vent. 358, 

{r) Saunderses Case (1600), 5 Co. Eep. 12 b ; Williams v. Lee (1745J, 3 Atk. 223; 
Doe d. Saye and Sele {Lord) v. Guy (1802), 3 East, 120 ; Re Culverfiouse, Cook v. 
CulverhousCt [1890] 2 Oh. 251. An action at law cannot be brought against an 
executor upon a promise to pay a general legacy {Jones v. Tanner (1827), 7 
B. & 0. 642). As to a legatees rights to institute administration proceedings, 
■oe pp. 335 et seq.y post 

Went. Off. Ex., 14th ed., 446. 

West^ Wesiy, RoberiSf [1909] 2 Ch. 180. 

, , the case of registered land, the assent must be in a prescribed form to 
authorise the registrar to register the person named in the assent as proprietor 
of the land (Land Transfer Act, 1897 (60 & 61 Viet. c. 65), e. 3 (4)). For pre- 
scribed form, see Land Transfer Eules (Consolidated Eules), 1903, Sohed. I » 
Foim 51 ; see also title Ebal Pkopeety^and Chattels Eeal. 

(5) For instances, see Doe d, Sturges v. Tatchell (183^, 3 B. & Ad. 675; 
Barnard v. Rumfrelt (1841), 5 My. & Or. 63; and Com. Dig., tit. Administra- 
tion, 0 (6). 

' :) Paramour v. Yardley (1579), 2 Plowd. 639. 

J) Went. Off. Ex., 14th od., p. 454. 

e) Doe d. MahherUy v. Mahherley (1833), 6 0. & P. 12e, 

/) V. Holmes (1717), 1 Stra. 70. 

') Thome V. Thorne^ [1893] 3 Ch. 196. 
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In ease of dispute the question whether there has been an assent 
or not is generally one of fact to be left to the jury (h) ; but where the 
question turns upon an expression which is ambiguous, and applies 
equally to either view, it is no evidence at all for the jury (i). 

An assent to a life interest is an assent to the interest in remainder, 
and conversely an assent to an interest in remainder enures for the 
benefit of the tenant for life (k). 

619. In the case of a gift to the executor assent is equally 
necessary, and the assent may be either express or implied (1). 

If the executor in his manner of administering the property does 
any act which shows that he regards himself as owning it bene- 
ficially, that is to be token as evidence of his assent ; but if his 
acts are referable to his character of executor, they are not evidence 
of assent (m). 

Where a term has been bequeathed to an executor for his life, 
mere entry into possession is not sufficient to amount to an 
assent (n). Such an assent would amount to an assent to the 
bequest in remainder (o), and thereby prevent the executor from 
availing himself of the estate in remainder for the purpose of 
paying debts or legacies (p). A similar rule applies to a gift to an 
executor of a life interest in furniture (q). 

620. The assent of one of several representatives to a bequest 
of personalty is sufficient (r), even though the bequest be to 
himself (s) ; but in the case of real estate the concurrence of all the 
personal representatives in whom such estateis vested would appear 
to he necessary (f). 

An executor may assent before probate* (a), and the assent will 
not be affected by his dying without having obtained probate (6). 

[h) EUiott V. EUIM (1841), 9 M. & W. 23, 27 ; Maxm v. Famell (1844), 12 
M. & W. 674. 

(t) Doe di Chidg(’y v. Horvis (1847)* 16 M. & W. 617, per Ai^derson, Btp 

IJ d20 

w Vfmt Off. Ex., Wth ed., 426 ; Adam v. Peirce (1724), 3 P. Wms. 11; 
Steucnsm v. Liverpool Corporation (1874), L. B. 10 Q. B. 81 ; Com. Dig., tit. 
Adininisti’ation, 0 (6). 

g Toller, Law of Executors, 346. « * . nno 

0 Dot A. Hayet v. Sturyes (1816), 7 Taunt. 217, per Gibbs, O.J., at p. 223. 
In Fenton v. Clegg (1864), 9 Exch. 680, an en^ by m executor into possession 
of a leasehold, and a disposition of it by his will, were held to amount to an assent 

eupra; Doe d. Sturgee v. Tatchell (1832), 3 B. & Ad. 

(A note (k), supra; Trail v. Bull (1863), 22 L. J. (oh.) 1082, per Lord 

(p) V. Sturgee, tupra, at p. 221 ; A,-0, v. PoWer (1842), 6 Beav. 

1G4. 

a) Bichardt T. Browne (1837), 3 Bing. (h. a) 493. 

,r Went, Off. Ex., 14th ed.,413. . 

M Townton v. TiMl (1819), 8 B. & Aid. 81, 40, 

(<) Land Transfer Act, 1897 (60 & 61 Viet, c. 66), s, 3 (2). This 6^®“ 

to an executor who has not proved, provided he has not renoune^ (fo Pawley 
London and Provineud Bank, [1900] 1 Ch. 68) ; see also p. 298, poet. 


SbOT. 6. 

Leirncies. 

Qaestion of 
fact for 
jury. 

Assent to 
limited 
interest 
Gift to 
executor. 


Gift to 

executor for 
life only. 


Where seyeral 
representa- 
tives. 


Assent before 
probate. 


Wmit. Off. Ex., 14th ed., 8£_ 


. V-, riw.; B^^a^V.Sudem (1836). 8 Sto. 67. As to execuWs l iabiU ty to 
nued, see pp. 146, 254, 266, ante; and asto aetions by and against representa- 
seep. 330, poif. 
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Scot. 5. 
Legacies. 

fixecator may 
be compelled 
to assent. 


Stamp on 
assent. 


Oeneral 
legatee must 
bring debt 
into account. 

Bat not 
specido le^ 
lee or devisee. 


An executor may be compelled by the legatee to assent, shdnld 
he refuse to do so without just cause (c). 'In the case of real estate, 
at any time after the expiration of one year from the death, if the 
personal representatives have failed on the request of the person 
entitled to the land to convey it, the court has power, after notice 
to the personal representatives, to order the conveyance to be 
made (d). The personal representatives are, however, entitled to 
assent to a devise in preference to executing a conveyance to the 
devisee (e), and cannot be required to describe the land in more 
precise terms than those contained in the will (/). In the case of 
intestacy a conveyance must be executed (g). 

An assent under hand only, whether in respect of real or personal 
estate, does not require to be stamped (h ) ; if under seal, it requires 
a stamp of 10a. (t). 


Sub-Sbct. 4. — To a Mtor. 

621. Where the legatee of a general legacy or share.of residue is a 
debtor to the estate, he is not entitled to receive his legacy without 
bringing his debt into account ( j). 

This principle is not applicable in the case of a specific devisee or 
of a specific legatee of leaseholds or chattels (k), but is applicable 
where the specific legacy is represented by a sum of money in the 
hands of the executor (f). It is not applicable to a legacy which 
has been appropriated by the executor for the legatee (m). 

It applies though the legacy has been incumbered (n), am] 
although the debt is statute-barred (o) ; it does not apply where the 

(c) Went. Off. Ex., 14th ed., p. 70. 

\d) liand Transfer Act, 1897 (60 & 61 Yict. c. 65), s. 3 (2). In the cose ol 
registered land the court may order that the person entitled be registered as 
proprietor of the land, either solely or jointly with the personal representatives 
\ibid,) ; see also title Seal Fkofbrtt and Ohatxxls Beal. 

{«) P« Fix, Plovdm v. Btileman, [19011 W. N. 165. 

(/) Ibid. 

(y) Land Transfer Act, 1897 (60 & 61 Yict. c. 65), s. 3 (1). The question bj 
whom the expense of the assent or conveyance is to be borne has not been 
judicially determined. 

(A) Kemp v. ItUand Revenue Oommistioners, [1905] 1 E. B. 581. 

(t) Stamp Act, 1891 (54 & 55 Yict. o. 39), s. 62, and Sched. L 

(y) Cherry v. BouUbee (1839), 4 My. & Or. 442; Re Akerman, Akerman v. 
Akerman, [1891] 3_ Gh. 212. The executor’s right is often cedled a right of 
“ set-off” or '* retainer,’! and though these expressions are inaccurate (see If 
Tiord OoTTENHAM, L.O., in Cherry v. BouUbee, eupra, and per Kexewiok, J., 
Be Akerman, Aherfnan v. Akerman, euprcC), there does not appear to be any othdf 
expression accurately describing the right ; see title Bankrxjptct and Insol- 
vency, Vol. II., p. 214. As to equitable set-off, see title Equity, VoL XlH.f 
p. 161 ; and as to set-off generaUy, see title Set-oep and Counteholaim. Aa 
to satiirfaction of debts and portions by legacies, see titles Equity, ToL Xin*i 
p. 128 ; Wills. 

i ^) Be Akerman, Akerman v. Akerman, eupra. 

1) Re Taylor, Taylor v. Wade, [1894] 1 Cn. 671. 
m) Ballard v. Mareden (1880), 14 Ch. D. 374. 
n) Be Knapman, Knajmian v. Wreford (1881), 18 Cb. D. 300, 0. A. 
o) Couxjtfmy v. WilliamA (1846)^^15 L, J. (ch.) 204 ; Cocdee v. Coaiee (ISOt). 
33 Beav. 249; Oee v. Liddell (No. ^(1866), 35 Beav. 629 ; Be CordtvelCe Bstate, 
White V. Cordwell (1875), L. E. 20 Eq. 644 ; see, also, Dingle y. Coppen, 

T. [1899] 1 Ch. 726. * » i » * 
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legacy is, bat the debt is not, immediately payable (p), nor irhere the 
legatee is the executor and residuary legatee of a person indebted to 
the testator on a statute-barred debt (q). 

The right cannot be asserted against a married \ 7 oman, who is 
oot legally bound to pay the debt (r), and where applicable the wife’s 
equity to a settlement prevails over the right of retainer for her 
husband’s debt («). 

622. Where the legatee has become bankrupt in the testator’s 
lifetime the right cannot be exercised by the executor (t), except to 
the extent of a composition payable by the bankrupt (a). Where 
the legatee’s bankruptcy is subsequent to the testator’s death, the 
right can be exercised in full(t), unless the executor has chosen to 
prove in the bankruptcy (e) ; but the executor cannot retain against 
a liability of the estate as surety for the legatee, where the principal 
creditor has not been paid in full (d). 

The principle is equally applicable in the case of a debtor claiming 
a distributive share of the estate under an intestacy (e), but is not 
applicable to the case of a debtor who is his creditor’s heir (/). 

Sub-Sect. 6. — The Appointment of a Debtor aa Executor, 

623« The legal effect of the appointment of a debtor as executor 
is to extinguish the debt {g) ; but in equity the executor is answer- 
able for the amount of the debt aa assets of the testator, not only in 
favour of creditors, but in favour also of all persons taking bene- 
bcially under the testator (/0« 

Where the debtor-executor proves the will, he must be taken as 
having bad the amount of the debt in his hands as assets from the 
testator’s death; he cannot accordingly set up the lapse of time 
between the death and the grant of probate to himself as a bar to the 
debt, and he is chargeable with interest from the death (i). 

(р) Re Rees, Rees v. Rees (1889), 60 L. T. 260; Re Abrahams, Abrahams v, 
Abrahams, [1908] 2 Oh. 69. 

{q\ Re Bruce, Lawford v. Bruce, [1908] 2 Oh. 682, U. A. 

(n Re Wheeler, Hankinson v. Hayter, fl904] 2 Oh. 66. 

(«) Re Baiclidor, Sloper v. Oliver (1873), L. R. 16 Eq. 481, per Lord 
Selbobnb, L.O., at p. 483 ; Re Briant, PouUer v. Shackel (1888), 39 Oh. D. 471. 
As to a wife's equity to a settlement, see titles Equity, Yol. Xlll., p. 71 ; 
Husband and Wife. 

(0 Cherry v. Boulthee (1839), 4 My. & Or. 442 ; Rs Hodyson, Deceased, Hodgson 
V. Box (1878), 9 Oh. D. 673. 

(a) Re Orpen, Beswick v. Orpen (1680), 16 Oh. D. 202. 

ih) Re Watson, Turner v. Watson, [1896] 1 Oh. 925. 

(с) Btammers v. Ellicftt (1868), 3 Oh. App. 196 ; Armstromfv, Ai^strong (1871), 
L. R. 12 Eq. 614 ; Re Watson, Turner y. Watson, supra, per Nokth, J., at p. 933. 

(d) Re Binns, Zee v. Binns, [1896] 2 Oh. 684. 

\e) Re OordwaVs Estate, White v. Oordwell (1876), L. R. 20 Eq. 644. 

(/) Re MUnes, Hilnes v. Sherwin (1886), 63 L. T. 634. 

[g) Nedham^s {Sir J.) Case (1610), 8 Oo. Rep. 136 a. The effect at law was the 
»ame though the executor died without proving the will or administering 
[Wankford v. Wankford (1703), 1 Salk. 299), or where the debt was a joint debt 
{Oheetham ▼. Ward (1797), 1 Bos. & P. 630 ; FreoMeyy. Fox (1829), 9 B. <& C. 
130). As to extinguishment of debt, generally, see title Contraot, Yol. Yll.» 
P* 456. 

,,(^0 Careu v. Ooodinge (1790), 3 Bro. 0. 0. 110; Berry ?. Usher (1805), 11 
Vea. 87. 

(0 Ingle y. Richards (No* 2) (1860), 28 Beav. 366* 
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EXEOUTQBS AND ADHINISTRATOBS. 


Sect. 8. 
Legacies. 

Claim may b« 
rebutted. 


Appointmeat 
of donee of 
incomplete 
gift. 


Legacy to 
executor. 


094 . Infismach as the debt is gone at law by the appointment of 
the debtor as executor, and bis liability is merely equitable, the 
claim in equity may be rebutted by evidence of an intention on the 
part of the testator to forgive the debt (k) ; evidence, however, is 
only admissible in support of an intention to forgive the debt during 
the lifetime of the testator, and not in support of an intention to 
forgive the debt by will (1). 

625. Upon a similar principle the appointment as an executor 
of a person to whom the testator has during his lifetime attempted 
to make a gift, which being incomplete foils on technical con> 
siderations, is sufficient to perfect the gift (m) ; but the principle ia 
not to be extended to a case where the testator has merely 
announced an intention of making a gift at some future time (n). 


Sob-Skct. 6 . — To an Executor. 


626. The presumption is that a legacy to a person appointed 
executor is given to him in that character and is attached to the 
office, and it is incumbent on him to show something in the nature 
of the legacy, or other circumstances arising on the will, to rebut 
that presumption (o). Where in the gift the testator has designated 
the executor-legatee as a friend (p) or as a relation (q), or where 
the legacy is expressed to be given as a mark of respect (r) or as a 
remembrance (s), the presumption is rebutted. So, too, where the 
legacy is one of residue (t), or is given to the executor after the death 
of the tenant for life under the will (a). But a difference either in 
the nature or amounts of the legacies given to executors is not as a 
general rule of itself sufficient to show that the gift is not attached 
to the office (i>). 


(k) Strong V. Bird (1874), L. E. 18 Eq. 315 ; Bt Applebee, Leueson v. 

[1891] 3 Oh. 422 ; seo, also. Re Hydop, Hyatop v. Charnherlain, [1894] 3 Ch. 522, 
yrhere the evidence of forgiveness 'was held inadmissible. 

(l) Sdtoin V. Brown (1735), 3 Bro. Earl. Cas. 607, as explained by Stirling, J., 
in Jle Applebee, Leveeon v. Bealea, aupra. 

(m) Be Stewart, Stewart v. McLaughlin, ^908] 2 Gb. 251. 

(n) Vavaaaeur v. Vavaaaeur (1909), 25 T. L. B. 250; Be Innea, Innea v. IniM, 
[1910] 1 Ch. 188. As to incomplete gifts, see title Gifts. 

(o) Be Appleton, Barber v. Tebbit (1885), 29 Oh. D. 893, 0,A.,per Cotton, L.J.. 
at p. 895, citing the rule as laid down in Williams on Executors. The Lord 
Justice added that he thought parol evidence was admissible to rebut the 
presumption, but Eky, L.J., at p. 898, expressly abstained from conouiring in 
that view. In the cases of Piggotl v. Green (1833), 6 Sim. 72, and Calvert v. Sebioa 
(1841), 4 Beav. 222, the legacy was held to be annexed to the office. In 
fFildea v. Baviea (1853), 1 Sm. & G. 475 ; Brand v. Ohaddoek (1871), 24 L. L 
347 : and Be Bunhury'a Truata (1876), 10 1. B. Eq. 408, the logwy was held to 
be not BO ^ attached. A request that a handsome gratuify shoum be given to tbs 
executor is void for uncerUunty (Jubber v. Jtibber (1639), 9 Sim. 50^. 

(p) lUDenby (1861), 3 Do G. F. & J. 350, 0. A. 

(q) Compton v. Bloxham (1845), 2 Coll. 201, 203: Diet v. Bead (1823), 1 

Sim. & St 237. * 

(r) Burgeaa v. Burgeaa (1844), 1 Coll. 367. 

• f»l Subb-r. Felverton (187l)i L. E. 18 Eq. 131. 

(ft Be MaamU, Eivera v. Gurry, [1906] 1 1. E. 386, 0. A., following GripM 
T. iW (1840), 11 Sim. 202. " * 

(a) Be &eve'a Trunta (1877), 4 OhrD. 841. 

(&) R€ Amleton, Barber v. Tebbit, supra, per OoTTON, L.J., at p. 890| comment- 
ing upon /eu^ V. Laurence (1869), L. B. 8 Eq. 345, ' 
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637. Where the legacy is attached to the office, an executor TTho s. 

does not act is not entitled to the benefit (c), even though he be Legacies, 
prevented from acting by age or infirmity (d). It is not, however, ^ 

absolutely necessary to prove the will ; it is sufficient if the executor tor OTtmS to 
has in fact done something showing an intention to act as legacy, 
executor («). An annuity given to an executor for his trouble 

does not cease by reason of the institution of administration 
proceedings (/). 

A legacy to an executor, though attached to the office, stands Legacy liable 
upon the same footing as ordinary legacies ; it is subject to legacy 
duty (g) and is liable to abatement (/i). abatement 

638. Where an executor, who is also a beneficiary, is in default Lien on 
to his testator’s estate, the estate is entitled to a lien upon his deianiung 
beneficial interest (i). This lien is good not only against the 
executor himself, but against his assignee (k), even though the 
wasting of the assets took place subsequently to the assignment (1 ) ; 

and it applies not only to the beneficial interest taken by the 
executor directly under the will, but to any interest to which he may 
have become entitled derivatively, e.g., as being one of the next of kin 
of a cestui que trust who has died intestate (j?i). But an unpaid 
beneficiary has no lien upon a specific legacy given to an executor («), 
and the lien will be discharged by the acceptance of a composition 
in the bankruptcy of the defaulting executor (o). 

Sob-Seot. 7 . — To an Infant. 

639. An executor cannot, in the absence of an express direction Legacy to 
in the will, safely pay a legacy to an infant until he attains full 

ege ip ) ; nor can ho make the payment to the infant’s father (g). 

But if the infant, after attaining his majority, ratify the payment 
made to his father, ho cannot afterwards sue the executor (r), 

(<■) Allot V. Massie (1796), 3 Yes. 148 ; Slaney v. Walney (1866), L. B. 2 Eq. 

418. 

('!) Hanlurg y, SjHWHer (1843), 5 Eoav. 630; Be Hawkin' » TrutU (1864), 33 
Bciiv. S70. 

(e) ffarriton v. Bowleij (1798), 4 Yes. 212 ; Lewis y. Mathews (1869), 1j. R. 

8 Eq. 277 ; conversely, an executor who proves without any intention of acting 
may be disallowed the legacy {Harford v. Browning (1787), 1 Oox, Eq. Cas. 302). 

(/) Baker v. Martin (1836), 8 Sim. 25. 

(j) Be Thorley {J.), Thorley v. Massam, Be Thorley (TY. B.), Thorley v. 

Bttssam, [1891] 2 Oh. 613, 0. A. 

(A) Frehodl y, Stacy (1702), 2 Yern. 434 ; Duncan v. Watts (1862), 16 Beav. 

204; Ddiney y. EeJeett {1969), 4 Jur. (w. 8.) 803; for abatement, see p. 275, 

post, 

, (0 Ba'mdi v. (1862), 1 De G. M. & G. 371, 0 •A. ; CbZe v. MuddU 

0852), 10 Hare, 186; Rt Carew, Garew v. Cbrew, [1896] 1 On. 627; affirmed, 

[1896] 2 Oh. 311, 0. A. As to lien generally, see title Lien. 

W Irhy V. Irhy (No. 3) (1857), 25 Beav. 632. 
u) Morris v. Livie (1842Y 1 x . & Ct Oh. Cas, 380. 

, (m) Jaculs V. Rylance (1874), L. E. 17 Eq. 341 ; Doering v. Doering (1889), 

^2Ch.I>. 203. 

{n) Oeary v. Beaurnont (1817), 3 Mer. 431. 

Wl Re Sewelly White v. Sewell, [1909] 1 Oh. 806. 

( p) Toller, Law of Executors, p. 314. • ^ ^ 

V. Tolferry 1 P. Wins. 285; Roiheram ▼. Fanshaw (1748), 

(0 Ooop'er Y. Tkornion (1790), 3 Bro. 0. 0. 96. 
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A legacy may be paid to an infant domiciled abroad on his 
attaining full age by the lex loci, though not of age by English 
law («). The court will not, however, pay a legacy to the father of 
an infant domiciled abroad as of right, and without evidence as to 
the application for the benefit of the in&nt, even if by the lex loci 
the father is entitled to receive the money as legal guardian (t). 

630. The executor may, if desirous of distributing the residue, 
set aside and invest in proper securities an ample sum to answer an .. 
infant’s legacy ; and if the investment eventually proves insufficient 
when the infant attains his majority, the executor will not be held 
personally liable for the loss (a). The infant legatee will not, how- 
ever, have to bear the loss himself : he will be entitled to call upon 
the residuary legatee to make good the deficiency. The executor 
has also a statutory power to pay an infant’s legacy into court (6). 

631. According to the practice of the Chancery Division, an 
infant who is entitled under the will of his parent, or of a person 
who stood to him in loco parentis, to a legacy contingently on his 
attaining twenty -one, is entitled to maintenance during his minority 
out of the income of the legacy. The legacy in such a case is 
said to carry interest from the testator’s death, but this expression 
most not be taken to signify that the infant acquires a vested interest 
in the income, and if he dies under twenty-one the surplus income 
not applied for maintenance does not pass to his representatives (c). 
The rule giving interest to the child does not take effect when the 
testator has provided another fund for his maintenance, so that 
the income of the lega^ is supposed not to be required for the 
purpose (d). But the sratutory power of maintenance (e) out of a 
share of residue given to an infant contingently upon attaining 
twenty-one does not disentitle him to maintenance out of the 
income of a pecuniary legacy given upon the same contingency (/). 



. »•) 

Brown's Tnut (186d), 12 L. T. 488. 

(a) Be Mall, Fatter v. Meteal/e, [1903] 2 Oh. 226, 233, 0. A. ; Be Saiaman, De 
Pott 7. Bomumthal, [1907), 2 Oh. 46; leTeraed on another point, [1908] 1 Oh. 4. 
In Bimell 7. Simpsm (1848), 18 L. J. (OH.) 65, exeoators who had in 7 e 6 ted 
an infant’s legacy in trust seouzities, whirii subsequently depreciated, were held 
liable to mahe good the deficiency ; but the record of that case shows that the 
bare amount of thelegacy had been inrested, one of the executors was hhueelf 
the residuary lega^pe, and both executors admitted assets for the payment of 
the legacy ; and though the order for the payment of the legacy went agaiust 
Aoth the mecutord^ the order for payment of the costs of the proceedings went 
against the executor who was also residuary legatee. 

W ^ct, 1893 (66 & 67 Viet. c. 63), s. 42. 

(c) Be Bowlhy Y* Bowlhy^ [1004] 2 Oh. 686, 0. A., where the whole 

law on this sudjkh; is discussed. Tne ^lowanco of income on a contingent 
legacy 18 an ezoeptii&on to the general rule, as to which, see p. 274, poflf, and, 
accoTiung to a recent .^ase, is to be strictly confined to ^e oontiiigency of 
N 2^ marriage {Re Ahrahame^ Abraharria v. Benson, 

6 Oh. D. 837, 0. A., per Jambs, L.J., at 
\Hare, 649. 

3 Infants AND Ohildbbn; Sextlbmsnxs* 
y,T1896] 1 Ob; 101. 


p. 848 ; Be Bottae'a Eaiate (1862),^ 
(e) For statutory powers, see tilde 
(/) Be Mwdyt Woodroffe v. ifo 
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^ Tu the case of an infant not being either the child of the testator, 
or one to whom the testator stood in loco parentis^ a legacy given 
contiugeJitly upon his attaining twenty-one stands upon the same 
footing as an ordinary contingent legacy; it does not carry the 
intermediate income, unless there is a direction in the will that it 
should be set apart {g). 

Where the income of a legacy is given for the maintenance of 
an infant, the legacy carries interest from the testator's death, 
even in the case of an infant not a child of the testator (/i). But 
w’liere the income is given to an adult person to enable him to 
maintain himself and his children (i), or subject to an obligation 
of maintaining infants (/c), the legacy does not carry interest from 
tlio death. 

Both executors (/) and administrators (m) who hold property 
belonging to an infant are trustees for the purpose of exercising the 
statutory powers of trustees relating to maintenance of infants {ii). 

Sub-Sect. 8 . — Interest and Accretions on Legacies, 

632. Where no special time is fixed for the payment of a legacy, 
it carries interest from the expiration of one year after the testator’s 
death, although expressly made payable out of a particular fund 
^vhich does not fall in until after a longer period (o). 

An immediate general legacy carries interest only from the 
expiration of a year after the testator’s death (p), even though it be 
directed to be paid as soon as possible (9). Where the testator was 
the parent of, or stood in hco parentis tc^ an infant legatee, the 
legacy carries interest from the date of his death (r). This favour 
is not extended to an adult child (s), nor to the testator’s wife (t). 
A legacy given to an infant as executor does not carry interest until 
he attains twenty-one and agrees to act (u). 

{g) Soe p. 274, and He Dickson^ HHl v. (rrar?« (1885), 29 Ch. D. 331, 
0. A. If a share of residue is given absolutely to an infant contingently on his 
attaining twenty-one, the infant will be entitled to both capital and arrears of 
income on attaining twenty-one ; see He Bowlby^ Howlby v. Bowlhy, [1904] 
2 Ch. 686, 0. A., Tper Cozens-Hardy, L. J., at p. 711. 

(A) Petty, Fellows {lTd'6), 1 Swan. 561, n. ; Leslie v. Leslie (1835), L. & G-. 

Sugd. 1; Be Hichards {1^99), L. B. 8 Eq. 119; He Churchill, UiscocJc v- 
Lodder, [1909] 2 Ch. 431. 

(t) Haven v. Waite (1818), 1 Swan. 653, 659. 

to Re Grans, Adams v. Crane, [1908] 1 Oh, 379. 

(0 He Smith, Henderson^Hoe v. Hitchins (1889), 42 Ch. D. 302. 

(m) He Adams, Verrier v. llaeMns, [1906] W. N. 220. • 

(n) Conveyancing and Jjaw of Property Act, 1881 (44 45 Viet. 0 . 41), 

43 (1), (2), (3). And see titles Infants Aim Children ; Settlements. 

(0) Lordy. Lord (1867), 2 Oh. App. 782, 789, per Lord Cairns, L.J. ; He 
^iiteley, J^itdey y, London {Bishop) (1909), 25 T. L. B. 643; He Yates, 
Ibrockmorton y. Pike (1907), 96 L. T. 758, 0, A. 

(p) Wood y. Penoyre (1807), 13 Yes. 325, 333, 334. 

^ g) Webster y. Hale (1803), 8 Yes. 410, 413 ; Benson y. Maude (1821), Madd. 

fr) Wilson y, Maddison (1843), 2 Y. & 0. Ch. Oas. 372. 

W Haven y, Waite (1818), 1 Swan. 553 ; Wall y, Wall (1847), 15 Sim. 513, 

P) Stenty, Hobinson (1806), 12 Yes. 461, dissenting fvomdictnm of Abdbn, M.B. 
(afterwards Lord Alvanle'A in CrUkett y, Dolby (1795), 3 Yes. 10, at p. 17 ; 
^,WhittaJeer, Whittaker v. Whittaker (1882), 21 Oh. D. 657. 

(w) He Gardner, Long v. Oqrdner (1692)^ 41 W« ?09. 
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8n». 6. 

Legacies. 

In satisfto- 
tion of debt. 

Legacies 
charged on 
lands. 


Legacies 
payable at 
a futuie 
(late. 


Defeasible 

legacies. 


Contingent 

legacies. 


Contingent 
gifts of 
residue. 


Arrears of 
annuities. 


A legacy amonnting to a Batisfaction of a debt carries intereet , 
from the date of death,(v), but a legacy in lieu of dower or freebeuch 
carries interest only from the expiration of the year (w). 

633. In the case of legacies charged upon land, where no time 
is fixed for payment, interest runs from^ the death (x), but not until 
the end of the year, where the legacy is made payable out of the 
proceeds of sale of real estate^). 

Legacies payable at a future date carry interest from that date( 2 ) 
and not before (a). Where they are made payable within a particular 
period they carry interest from the end of the y^, if the discretion 
to postpone payment is merely for the convenience of the estate, 
and there are sufficient assets within the period to pay them (/>) ; 
but not until the expiration of the period, if the discretion to post- 
pone is given for the personal benefit of the residuary legatee (c). 

The interest on a vested legacy liable to be divested on the 
happening or not happening of a particular event belongs to the 
legatee until the happening of the defeasance (d). 

634. A contingent legacy does not, as a general rule, carry interest 
until the happening of the contingency. Where, however, the 
legacy is directed to be severed from the rest of the estate for the 
benefit of the legatee it carries intermediate income (c), but not 
where the severance is directed merely for the convenience ol 
administering the estate (/). 

A contingent gift of residuary personalty, or of a blended fund of 
real and personal estate, carries the intermediate income (gr): a 
contingent gift of residuary realty does not (/^). 

635. Arrears of annmties do not carry interest (i), even though 
the annuity be intended as a provision for a wife or child (J), or 
though it be charged on corpus as well as on income (k). 


(v) Clark y. Sewell (1744), 3 Atk. 96, 99. As to Batisfaction generally, 866 
title Equity, Vol. XIlI., p. 128. 

(w) Be Bignold^ Bigndd v. Bignold (189^, 45 Ob, D. 496. For dower and 
fieebencb, boo title Beal Fbopebty and Ohattels Beal. 

(a?) Pearson v. Pearson (1802), 1 Sch. & Lef. 10; Shirt v. Westhj (1808), 16 
Ves. 393 ; see, too, Be JFaters, Waters v. Boxer (1889), 42 Oh. D. 617. 

(y) Turrwr v. Bwh (1874), L. B. 18 Eq. 301. 

(z) Be Gyles, Gibbon v. Chaytor^ [1907] 1 1. B. 65 ; Be White, White y. Shenton 
(1909), 101 L. T. 780. 

. (a) Donovan y. Needham (1846), 9 Beay. 164. 

{bS Thomas y. A.-G. (18371, 2 Y. & 0. (ex.) 526. 

(0 Varley v. Winn (1856), 2 K. & J. 700; Olive v. Westerman (1884), S3 
L. J. (OH.) 626. • ' 


(d) He Buddey’e Truete (1883), 22 Oh. D. 683. 

(fl) Dwndae v. Wolfe Mumy (1863), 1 Sem. & M. 426 ; Kidman v. iKidmee 
(1871), 40 L. J. (OH.) 369 ; Be Medhck, Muffle v. Medloek (1886), 66 L. J. (effl.) 
738 ; Re Inman, Inman v. [1808] 3 Oh. 618 ; Be Clemente, ClemenU r. 
PeareaB, [1894] 1 Oh. 666 ; Be Woodin, Woodin v. Qlase, [1896] 2 Oh. 809, 0. A. 
(f) BeJudkin'eTruite{im),2Sax.*D.U3. ■ ■ 

^i^arald (1822), J«j,‘ 4687 Be BmMe, WilUame v. Murrdl 
(1883), 23 Oh. D. 360 ; Be Burton’e Will, Banke v. Heaven, [1892] 2 Oh. 38 ; 
lat^. Smart v. Taylor, [1901] 2 Oh. 134. 

% Holton y. Beelive {Ea/rt\ (1863), 1 Hem. & M. 876. 

Be Hieeoe, Hiecoe v. WaHe (1902), 71 L. J. (cn.) 347. 

Torre y. Broume (1866), 6 H. L. Om. 556, at p. 677. 

WheaUy y. Davits (1876), 36 Bi T, 306. See also title EBHXOHAliajW 
Annuitiks. 



Paht IV. — Duties of the Representative. 


276 


An immediate specific legacy carries with it all accretions from 
the date of death (i). A contingent specific legacy does not carry 
with it the intermediate income (m) unless it has been directed to be 
get apart (»). 

The dividends on a specific legacy (o) and the rents on a specific 
devise (p) must be apportioned, as between the estate of the 
testator and the legatee, up to the death of the testator in the 
absence of a direction to the contrary. 

636. Only six years’ arrears of interest can be recovered in 
respect of a legacy (g), but legatees who wait for the payment of 
their legacies until after the falling in of a reversionary interest 
are entitled to interest from the expiration of one year after 
the testator’s death (r). The six years’ limitation applies as against 
land to arrears of interest on legacies chai'ged upon or payable out 
of any land or rent, and secured by an express trust (a). 

The rate of interest on legacies is 4 per cent, (t); interest is not 
allowed at a higher rate, even though the residuary estate has been 
producing interest at a higher rate (u). 

Sub-Sect. 9. — Abatement. 

637. If the estate is insufficient to pay all the legacies in full, 
the general legacies must, in the absence of a contrary direction by 
the testator (v), abate in equal proportions (w). The onus of proving 
that his legacy was intended by the testator to be paid in priority 
lies on the party seeking priority, and the j>roof must be clear and 
conclusive (a) on the language of the will. Near relationship to 
the testator does not of itself give a legatee priority over other 
legatees (f>). A mere direction to pay a legacy immediately, or 
within one month, or within three months after a testator’s 
'lecease, is no evidence of any intention on the part of the testator 
to give priority to that particular legacy in case of a deficiency 


(i) Sleech T. Thorivgton (1764), 2 Vea. Son. 660, 663; He Jeffery’s Trusts 
(1866), L. B. 2 Bq. 68 ; Jie Marten, Shaw v. Marten, [1901] 1 Ch. 370. 

(m) " Oitthrie V. Walrtnd (1883), 22 Ch. D. 673. 

(n) Re Woodin, Woodin v. Olass, [1896] 2 Oh. 309, 0. A. 

(o) PolMt T. Pollock (1674), L. B. 18 Eq. 329; Api)oTtionment Act, 1870 
(33 & 34 Yict. c. 86). As to apportionmont, see also titles Beal Fbotebty 

Chattels Beal ; Bentouaroes akd Annuities ; Settlements. 

(p) Hasluck V. Pedley (1874), L. B. IS Eq. 271 ; Constable V. Constable (1879), 

11 Oh. D. 681. • 

. (j) Beal Property Limitation Act, 1833 (3 & 4 Will. 4, c. 27), s. 42. For 
limitation as to time generally, see title Limitation or Actions. 

(r) Re Blaeh/ord, Blaeh/ord v. Worsley (1884), 27 Oh. D. 676. 

(4 Beal Property Limitation Act, 1874 (37 & 38 Tict. c. 67), s. 10. 

(4 See B. S. 0., Oid. 66, r. 64. • 

(«) Re OampbM, Cavmb^ V. Campbell, [1893] 3 Ch. 468 ; Sitwdl v. Bernard 
(1801), 6 708.620. 

(y) Marsh V. Evans (1720), 1 P. Wms. 668 ; Lewin v. Lemn (1762), 2 Ves. Sen. 
415, 

H 2 BL Com., 10th ed., 612. ’ „ 

^(“) Miller v. HudHestone (1861), 3 Mac. & O. 613, per Tiord Truro, L.C., 
*tp. 523. 

(4 Re Sekweder’s Estate, Oppenheim v. Schweder, [1891] 3 Oh. 44. 
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Executors and Administrators. 


in the estate (c). A legacy given to a testator’s widow to be paid 
immediately after his death for her immediate wants is liable 
to abatement with the other legacies (d). Nor is a legacy to an 
executor entitled to any priority («). Where a legacy is ^^iven 
free from duty, the legacy duty must be treated as an additional 
legacy and be added to the legacy for the purpose of abatement (/), 

There appears to be some doubt whether a legacy given in satis- 
faction of a debt abates with legacies given to volunteers. In a 
case where the debt was an ascertained debt, and the legatee had 
elected to take under the will a legacy far in excess of his debt, it 
was held that his legacy must abate rateably with the other pecuniary 
legacies {g) *, but there are statements to be found that legacies to 
creditors are not liable to abatement with legacies to volunteers (k). 
A creditor with whom the testator has compounded cannot be 
treated as a purchaser of his legacy (i). 

638. Where a legacy is bequeathed to the widow in satisfaction 
of her right to dower she is regarded as a purchaser of the logacy, 
and if she elect to take it in lieu of dower the legacy has priority 
over other legacies (k), notwithstanding that it may greatly exceed 
the amount of the dower (Z). But the widow is not entitled to 
priority where the testator leaves no real estate to which the right 
to dower could attach («i), nor where he has barred her right to 
dower by any mode in which dower can be barred, including a 
disposition of his real estate by will (n). 


639. Where annuities are given by will, and the estate is 
deficient, the annuities jtnust be valued and abate proportionably, 
and the apportioned sum must be paid to the annuitant (o), or, in 
the case of a married woman restrained from anticipating tho 
annuity, laid out in the purchase of an annuity (p). In the event 


(c) Sckweder^t Ettate,^ Oppenheim v. Schweder, [1891] 3 Oh. 44, per 
OmxTT, J., atp. 46, following JiUnoer v. Morrvt (1752), 2 Ves. Sen. 420, and 
dissenting from Be Hardy, Wdla v. ^oruacft (1881), 17 Ch, D. 798; see, too, 
Brown v. Allen (1682), 1 Yem, 31 ; Bmton v. Booth (1819), 4 Madd. 161, 

(d) Cazenove v. Cazenove (1889), 61 L. T. 115. 

(«) Duncan v. Waits (1852), 16 Bear. 204. 

(/) Be Turnbull, Skipper v. Wade, [1905] 1 Oh. 726. 

M Be Wedmore, Wedmorey. Wedmore, [1907] 2 Oh, 277. 

(A) tiee Davies y. Bush (1831), You. 341, per Lord Lyndhohst. L.O.B.. at 



(l) Boper y. Roper (1876), 3 Oh. D. 714, per MxuifS, V.-O., at p. 716. 

(m) Boper y. Boper, au]^. 

(n) Be Greenwood, Greenwood y. Greenufpod, [1892] 2 Oh. 296, disapproving of 
dictum of Malins, V.-O., in Boper v. Boper, supra, at p. 719. For methods of 
tomng dower, see Dower Act, 1833 (3 & 4 Will. 4, c. 105), ss. 4—9, and titles 
llirSBAin) AWD WlKE ; BeAX. PbOPEEXT AMD OhATTELS Hwat- 

o \ 1 I>e O- & 364, n. ; WrigU y. OaUender (1852), 

^ Hr-iV H Oolguhoun (1847), 1 DeG. & Sm. 367 ; 

(1846), 1 Ph. 710; Be OettrAl, Buekkmd v. Bedvnpfidd, [1910] 1 


(p) See Re Rots, Ashfon v. Boss, [1900] 1 Oh. 162. 



PaBT IV.— DuTIB8 of the feEPBESBaniATIVE. 


277 


of the death of the anunitant t^ter the sum is ascertaiaed,bat before 
payment, the sum must be paid to his personal representatives (g). 

where the annuity is defeasible upon the happening of an event 
in the lifetime of the annuitant, there is a conflict of opinion 
whether the capital value of the annuity ought to be paid to the 
annuitant (r) ; it should not, it is submitted, be paid to him, if there 
ia a gift over of the annuity ujpon the happening of the event. 

For the purpose of estimating the values of annuities, it is not 
unreasonable that the facts should be taken so far as they are of 
assistance, and the contingency calculated at the last moment (s). 
Accordingly, if all the annuitants are living at the period of the 
division, the values must be ascertained as at the death of the 
testator ; if all be dead, the values must be taken to bo the respec- 
tive amounts of arrears; if somo be dead and others living, the 
value as to the former will be taken at the amount of their arrears, 
and as to the latter, at the amount of their arrears added to the 
calculated value of the future payments (t). Annuitants in 
possession are not bound, as between themselves and reversionary 
annuitants, to bring past payments into hotchpot (a). 

640. Demonstrative legacies do not abate with general legacies, 
except so far as the fund provided is insufficient for their 
payment (6). 

641. Specific legacies do not abate with general legacies, but 
where the general estate is insufficient to pay all the debts, they must 
a])!ite rateably inter se (c). The rule applies to a gift of a specific 
fund in aliquot proportions (d), but where flxed sums are given out 
of a particular fund, and the balance is disposed of as residue, and 
not as an aliquot proportion, the residue must be first exhausted (e). 

The forgiveness of a debt by will amounts to a specific legacy of 
the debt (/). 


{<l) Re Rote, Ashton v. Ross, [1900] 1 Ch. 162. 

(r) In Carr v. Injjleby (1831), 1 Ue G. & Sm. 362, the ascertained amount 
vas directed to be laid out in the purchase of an annuity for the life of the 
annuitant, and the annuity was directed to be paid to her until the happening 
«£ the event; see, too, Qratrix v. Chambers (1860), 2 Giff. 321. In Re Sinclair, 
Allen T. Sinclair, Mo^hin v. Sitidair, [1897] 1 Ch. 921, Kekewioh, J., refused 
to follow Carr v. Inglely, supra, and directed the fund to be paid to the 
annuitant, but it is to be observed that the title to the annuity in Re Sinclair, 
Allen y. Sinclair, Hodgkin v. Sinclair, djd not rest upon the will, but upon a 
oovonant entered into by the deceased in his lifetime ; Re CoUrHl, Bucldand v, 
Jiidinyfield, [1910] 1 Ch. 402. See also title EiNTonABGEs Annuities. 

(») See Potts V. Smith (1869), L. E. 8 Eq. 683,i>er James, V.-C., at p. 686. 

«) Todd V. Ridbv (1869), 27 Beav. 353. * 

(o) Se Mticcilf, Metcalf v. Rlencme, [1903] 2 Ch. 424. The direction to tto 
eontiary appearing in the order in Poffs v. Smith, supra, is inconsistent with 
fte judgment in that case; Re Metcalf, Metcalf v. Rlencowe, supra, per 
Harwell, J., at p. 428. 

„„(!’) Roberts v. Pocaek (1798), 4 Ves. 150; Mann v. Copland (1817), 2 Madd. 
“2-£; Poujfsr T. JFfitotfjAiu (1825), 2 Sim. & St. 364. 

AA Brown r. Allen (1682), 1 Vem. 31; Devon {Duke) v. Atkins (1726), 2 
Wms. 381. 

W Page v. ZeapingweU (1812), 18 Vee. 463. 

W Pelre v. Petre (1851), 14 Beav. 197 ; see, too, De Lids v. Hodges (1874), 
B. 17 440 . jga Tunno, Bailees v. Bailees (l890h 46 Oh. D. 66. 

(/) Be W^edmore, Wedmore v. Wedmore, [1907] 2 Oh. 277. 
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Sbb-Sbot. 10.— jRe/wndwi^. 

642. An executor who has voluntarily paid a legacy cannot call 
upon the legatee to refund {g), though he is entitled to do so in the 
case of a deuciency of assets where he has made the payment under 
compulsion of an action (fe). Nor is an executor-trustee who has 
severed a portion of the estate in favour of a particular legatee 
entitled to have recourse to the severed portion to indemnify himself 
against a liability which he has been called upon to discharge in 
respect of another portion of the estate («). 

Where the executor with notice of a debt has parted with the 
residue to the residuary legatee he cannot call upon the latter to 
refund (ft) ; but where he has parted with the residue without 
knowledge of anything that interferes with the right of the residuary 
legatee to receive it, and debts are subsequently discovered which he 
is obliged to pay, he can call on the residuary legatee to refund (1). 
Notice at the time of distribution of a mere liability which does not 
constitute a debt does not prevent him from subsequently calling 
upon the residuary legatee (m). lie can, however, only recover the 
capital paid to the legatee without interest (n). 

643. An executor-trustee who has overpaid one beneficiary ia 
entitled in the future administration of the trusts to equalize the 
payments at the expense of the overpaid beneficiary (o) ; but he 
cannot claim such an adjustment in his own favour where he is the 
person responsible for the mistake which has been made (p). 


644. Where the executor is solvent, a legatee who has been 
voluntarily paid cannot l)e called upon to refund at the instance 
of an unpaid legatee (q). Where the executor becomes insolvent, it 
would appear that the legatee cannot be compelled to refund, if the 
estate was sufiicieDt in the first instance to satisfy all the legacies (r). 
A residuary legatee who institutes administration proceedings can 
be compelled in those proceedings to refund, for the purpose of 
paying legacies, money paid to him by the executor before 
action (s). 

Where one of several residuary legatees has received his share of 
the estate, the others cannot call upon him to refund if the estate 
is subsequently wasted : but they can do so if the wasting has 


(j 7 ) Orr V. Kaines (1761), 2 Yoa. Sen. 194 ; HiUiard v. Ftd/ord (1876), 4 Oh. D. 
389 ; see also Hodges t. WcMmgton (1679), 2 Oas. in Oh, 9. 

(A) Nemman v. £arton (1691), 2 Yem. 206. 

(<) Fraser r. Murdoch (1881), 6 App. Oas. 865. 

(h) Jervis v. Wolferstan (1874), L. B. 18 Eq. 18, per Jessel, M.B., et 

p. 26. 

(1) Whittaker v. Kershaw (1890), 46 Oh. D. 320, 0. A., per OoTTOif. L. J.i et 
p. 326. 

fm) Jervw v. Wolferstan, supra; Whittaker v. Kershaw, supra. 
in) Jervis v. Wolfer^n, supra. 

W Liveseg y. Liveseg (1827), 3 Buss. 287 ; J)i66s v. fforen (1849), 11 Beav* 
d83. 


(p) Be Home, Wilson v. Oox Sinclair, [1906] 1 Oh. 76. 
w) Orr v. Kaines, supra. 

.r) Anon. (1718), 1 P, Wms, 496 ; Walcott r. Hall (1788), 2 Bro. 0. 0. 30Ji 
Fenwide v. Clarke (1862), 4 De G. hVA J. 240, 0. A. 

(s) Prowse v. Bpurgin (1868), L. B. 6 Eq. 99. 
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taken pl«ce before the share was reoeired (t). It lies upon the 
person requiring the money to be refunded to show that the 
payment was made in excess (a). 

640. Where an intestate’s estate has been distributed under an 
order of the court amongst the persona found to be next of kin, and 
another person subsequently establishes his title to be next of kin, 
he can compel the persons amongst whom the estate has been 
distributed to refund what has been paid to them in excess of their 
shares (b). 

646. A creditor has no legal right to recover payment of his 
debt against a legatee: but the court, in order to do justice 
and to avoid the evil of allowing one man to retain what is 
really and legally applicable to the payment of another man, has 
devised a remedy by which, where the estate has been distributed 
either out of court or in court without regard to the rights of a 
creditor, it has allowed the creditor to recover back what has been 
paid to the beneficiaries or to the next of kin (c). The right of the 
creditor being, however, purely equitable, may be met by any 
answer which affords a good equitable defence (d), such as laches, 
acquiescence, or other conduct which would render it unjust for 
the court to allow him to assert any right against the legatee (e). 

647. Where the estate is being administered by the court the 
creditor can at any time, upon such terms as the court may think 
fit to impose, come in and claim against a fund in court, standing 
to the general credit of an ^administration action (/). 

As against a fund which has been carried to a separate account 
in an administration action, the creditor whose claim has not been 
previously established has not a right to have the whole of the 
debt paid out of the fund, but only such proportion thereof as 
the fund bears to the whole of the assets distributed by the 
court (g). 

648. Where the estate has been administered out of court the 
creditor is entitled to proceed against a legatee for the whole of his 
debt, and not merely for a proportionate part (A), notwithstanding 
that the legatee has received payment of his legacy in entire 

(t) Peterson v. Peterson (1866), L. E. 3 Eq. Ill ; Be Winslow, Frevrey. Winslow 
(1890), 46 CSh. D. 249. 

[a) Peterson v. Peterson, supra, at p. 114. 

V>) David t . Frowd (1833), 1 M!y. & E, 200; Sawyer y.Jlirchmore (1887), 2 
My. & Or. 611. 

(c) Harrison v. Kirh, [1904] A. 0. 1, per Lord Davet, at p. 7 ; Noel v. Robinson 
(1682), 1 Vem. 90, 94; March v. Bitssdl (1837), 3 My. & Cr. 31; Nationed 
Assurance Co. v. Scott, [1909] 1 1. E. 826. 

(d) lUd.; Blake v. Oale (1886), 32 Oh. D. 671, 0. A. 

(fi) Bidgway v. Newstead (1860), 2 (Jiff. 492, per Stuabx, V.-O., at p. 601 ; and 
M to equitable defences geneialiy, see title Equitv, Tol. XHI., pp. 161 et eeg. 

(/) Harrison v. Kirk, supra, afiBnning decision of the Irish Oouit of Appeal, 
nonu BeaHtie v. Gardner, [1903] 1 1. E. 1, 0. A. The court requires a creator 
ta pay t^e costs of the appHoation (ibid,, per Lord Davet, at p. 6 ; Qittespie v. 
■Alexander (1827), 3 Euss. 130, per Lord EnnoN, L.O., at p. 136). 

(?) OiUespie v. Alexander, sujpra ; Greig v. Somerville (1830), 1 Euss. & M 
338 . 

(A) Davies v. Niadson (1868), 2 De (J. & J. 693, 0. A. 
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ignorance of the creditor’s claim (t). He is entitled to attack any 
legatee he chooses ; and the person attacked is entitled to con- 
tribution from his co-legatees (A)* 

Where the court has directed contribution amongst the 
beneficiaries for payment of debts and costs, ^ and one of the 
beneficiaries is insolvent, it will direct an additional contribution 
amongst the solvent beneficiaries (Z). 

The trustee in bankruptcy of an undischarged intestate bankrupt 
whose estate has been distributed by the administrator among the 
next of kin can call upon the latter to refund the shares they have 
received (m). 

Unsatisfied creditors have a right to follow a legacy against 
volunteers claiming through the legatee, but they have no such 
right against a bo7id Jide purchaser from the legatee (w). Where 
the executor has not parted with control over the assets, or where 
the legacy is represented by a fund in court, the purchaser from the 
legatee takes subject to the rights of unsatisfied creditors, though 
their claims, be established after the purchase (o). 

Sect. 6. — The Distnbution of the Residue^ 

Sub-Sect. 1. — Where Residue ahsolutdy disposed of, 

649. A general residuary gift passes everything not disposed of, 
whether the testator has not attempted to dispose of it, or whether 
the disposition fails by lapse or any other event ( p). In order to 
exclude from such a gift a particular property belonging to tho 
testator and not otherwise disposed of by will, it is necessary to 
find a plain and unequivocal intention on the part of the testator 
not to include that property in the residuary gift : the mere fact 
that the testator is under the erroneous impression that the 
particular property is not his to dispose of does not exclude the 
property from the residue (g). 


ft) March V. Russell (1837), 3 My. & Cr. 31. 

(Z;) Davies y. Nicolson (1868), 2 Do G. & J. 693, 0. A. The order in this case 
was that the specific legatee was liable to pay the creditor, without prejudice to 
any question between himself, the executor, and the residuary legatee. Eor a 
form of order against residua^ legatees, devisees, and heir, see Wiyrthinyion 
db Co., Ltd. v. Ahhoii, [1910] 1 Oh. 688, 598. 

(2) Conolly y. Farrdl (1846), 10 Beav, 142 ; Re Peerless, Peerless y. Smith, [1901] 
W. N. 161. 


(m) ReBenmtt, Ex parte Official Receiver, [1907] 1 K B. 149, and see title 
Baothuptcy and Insolvenctt, Vol. II., p. 165. 

(n) Dilkea y. Broadmead (1860), 2 Qm. 113 ; Spademan v. TimhreU (1867), 
8 Sim. 263. 

(o) Noble y. Brett (186^, 24 Beay. 499 ; Hooper y. Smart, Piper y. Pip^^t 
Baileys. Piper (1876), 1 Cm. D. 90. 

(p) See Re Bagot, Baton y. Ormerod, [1%93] 3 Oh. 348, 0. A.,perLoPES, L.J*» 
at p. 369 ; Easwn y. Appleford (1840), 6 My, & Or. 66, 61 : Bernard v, Minshidl 

Y.Hartnoll (1883), 23 Ch. D. 218, 0. A.: see, too, 
the Wills Act, 1837 (7 "Will, 4 & 1 Yict. o. 26), b. 26, as to the effect of a residuary 
devise. 

(y) B^ot, Baton v. Ormerod, supra, at p. 369, commentine: on the earlier 
demsions, OirjmUy. Perry (1866). 23 Beav. 276; HarrU v* Harris (1869), » 

(iws), 29 l. t. 449; 004 

CWMernilM?),? Jr. Jtir.(N.B,)38e. ' i » 
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660. A general devise of the real estate or a general bequest of 
the personal estate of the testator is to be construed to include any. The Dis* 
real or personal estate, as the case may be, which the testator tiilmtlon 
may have power to appoint in any way he may think proper, 
and is to operate as an execution of such power in the absence 
of a contrary intention (r). Property 

651. Where a gift of part of the residue fails the lapsed share general power 
does not fall into residue, but goes as undisposed of {a). A direction, appoint- 
however, that a revoked (b) or a lapsed share (c) shall fall into ’ 
residue amounts to a gift of that share to the other residuary 

legatees. residue. 

If a legacy given out of a share of residue fails, it goes to the Failure of 
next of km as undisposed of (d). Where, however, the will contains 
a gift over operating upon the share of residue as a whole, the of rMidue” 
gift of the remaining part of that share carries such a legacy in the 
event of its failuro (e). 

652. A residuary legatee has a right to insist that, in the course Right of 
of the first year after the testator’s death, the executor shall, if it be residuary 
possible, pay the debts, legacies, and funeral and testamentary 
expenses, so that the clear residue may be ascertained and paid arccrtained. 
over to him, or, if ho has only a life interest in it, may be duly 
secured for the benefit of the persons successively entitled (/) ; but 

the effect of the bequest is not to vest in him any particular asset of 
the testator (y). 

Sub-Sect. 2 . — Where Resulmry J^date settled. 

653. The tenant for life of the residuary estate is entitled to the How jneom* 
income of that estate from the death ; he is not, however, entitled to ^gertuinud. 
the whole of the income actually derived from the estate. He is not 

entitled to the income arising from what is wanted for payment of 
debts or legacies, because that never becomes residue in any way 
whatever. Accordingly, although executors are at liberty, as between 
themselves and the persons interested in the residue, to have 
recourse to any funds they please in order to pay debts and legacies. 


{r) Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), s. 27. The instrument cieating 
the power may be so framed as to exolude from the operation of this section any 
pitrticular kinds of will (Phillips v. Cayley (1689), 43 Oh. D. 222, 0. A., per 
kowEX, li.J., at p. 233 ; Re Davies, Davies v. Davies, [1892] 3 Ch. 63). As to 
the ell'ect of an appointment being limited to an extent necessary to pay dobts 
and legacies, see llawthorn y. Shedden (1856), 3 Sm. & G* 293 ; Re Seahrook 
(SelitK^, Gray y. Baddcley, [1910] W. N. 244. For the effect of ^e execution 
of powers, see title Fowebs ; and as to construction of wills, seo title Wiixs. 

(«) Re Wood’s (Mary) ir»« (1861), 29 Beay. 236; Sykes v. Sykes (1868), 3 
f^ App. 801. 

Jl) Re Pedmer, Palmer v. Anevmth, [1893] 3 Oh. 309, 0. A., overruling 
RumbU T. Shore (1847), 7 Hare, 247. • 

(() Re AUan, Dow v. Cassaiyne, [1903] 1 Ch. 276, 0. A. 

('0 Lloyd V. Lloyd (1841), 4 Beay. 231 ; applied in Green y. Pertwee (1846), 
6 Hiire, 249, but doubted by Kat, J., in Re Jttdkin’s Trusts (1884), 26 Ch. I). 
•43. 760. 

J«) Re Parker, St&ihenson y. Parker, [1901] 1 Oh. 408, doubting Skrymther v. 
heHheote (1818), 1 Swan. 666. 

/) WigUwtch T. Lord (1867), 6 H. L. Cos. 217, 229. 

(») Suddty (Lo^ V. A..<7., [ISO?] A. 0. 11. 
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yet in adjusting accounts between tenant for life and remainderman 
the rule is that they must be treated as ha^ng paid the debts and 
legacies not out of capital only, nor out of income only, but with 
such portion of the capital as, together with the income of that 
portion for one year, is sufficient for the purpose (h). This rule is 
not affected by the fact that the debts and legacies have all been 
paid before the expiration of the year, or that ue residuary estate 
has produced a large income by reason of its being invested in a 
business (i)> 

664. Where real estate is charged with debts, and recourse is had 
to such real estate, the tenant for life must, as from the testator’s 
death, keep down the interest upon all the debts bearing interest for 
parent of which recourse is had to such real estate (k). 

v^ere the debt consists of an annuity, either of two courses 
may be adopted. The successive instalments of the annuity may 
be borne by income and capital in proportion to the actuarial 
values of the life estate and reversion at the testator’s death (Q, or 
the sum required for the payment of each instalment may be 
apportioned by calculating what sum set aside at the testator’s 
death and accumulated at compound interest would have met the 
particular payment, the sum so ascertained to be attributed to 
capital, and the accomnlated interest to income (m). The method, 
which has occasionally been adopted (n), of throwing each successive 
instalment of the annuity upon corpus only, with the result that 
the sole contribution of the tenant for life to the payment is 
the consequent reduction of his future income, though obviously 
the more convenient course, would thus not appear to be technically 
correct. 

666. Where the residuary personal estate is settled it is to be 
assumed, in the absence of any evidence of a contrary intention, 
that the testator intended that his legatees should enjoy the same 
thing in succession. In order, accordingly, to give effect to his 
intention, the role is that such parts of the estate as are of a 
wasting or reversionary character, or are represented by securities 
of a hazardous nature, ought, as between the tenant for life and the 
remainderman, to be treats as having been converted and invested 
in permanent investments of a recognised character (o). 


(A) AUhuim 7. (1867), L. E. 4 Eq. 296. 

{i) Lambert v. Lftaiberi (1873), L. B. 16 Eq. 320. 

Qt) MarthcHl v. Crowther (1874), 2 Ch. E. 199. 

S Tates 7. Tales (1860), 28 Beav. 637 ; Re Dawson, Araihoon 7. Dawson, [1906] 

. 211 . 

(m) Re Perkins, Brown 7. Perkins, [19^7] 2 Oh. 696 ; Re Peyser, Lanion 7. 
Poyser, [1910] 2 Oh. 444. The interest m this case was directed to be taken at 
3} per cent. See also title Ebntchabosb abb Abbuxi^s. 

(») Re Emrrison, Toumson 7, Sarrison (1889), 43 Oh. D. 66', Re Bacon, 
Qrissd 7. Lsathes (1893), 62 L. J. (tlE.) 446 ; ile Henry, Oordonr. Ctordon, [1907] 
1 OL 30 ; see, too, the order made in Be Muffm, Jones 7. Mason (1888), 39 
Ch. D. 634 i Seton, ^ndments and Orders, 6tn ed., p. 163& 

(o) Hows 7. Dartmouth {JEart), Hewsv, Aylesbury (Oountsss) (1802), 7 Tee. 137 { 
Pickerino 7. Pkksring (1689), 4 My. 6t Or. 289 ; Otfs 7. Bm (1846), 6 Hire. 

86 ; Piaeuy 7 . Atkinson (16w), 4 Hue, 624, 628 i MaedonaJm Irvino (1878)* 
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This^ rale is not to be applied in cases in which there is an 6. 

indication of an intention that the property shoold be enjoyed in The Rls- 
tpecie; but, although small indications of such an intention may tribntton 
be snfScient, the burden of showing the intention is upon those of the 

who desire to exclude the operation of the rule(p). The rule Rotddue. 
does not apply in the case of immovables situated in a foreign unless 
country ($). ptopnty to 


be enjoyed 

656. The role applies where there is a trust for conversion, 

even though there be a discretionary power to postpone conversion. Effect bf 
or to retain existing securities (r), unless there is a gift to the 
tenant for life of the actual income derived from the estate pending 
the conversion (<). But even in the latter case the discretion does 
not go so far as to enable the executor to alter the rights of the 
parties, except in so far as he may do so by postponing the conver- 
sion of one portion of the estate rather than another as a matter of 
management (t). 

The mere absence of a direction to convert is not sufficient to exclude Where no 
the operation of the rule (a) ; but, where there is no trust for con- 
version, an express power to retain existing investments is sufficient 
to exclude the rule (5), and for this purpose there is no distinction 
between unauthorised securities of a wasting and those of a 
permanent nature (c). 

A discretionary power of sale, as opposed to a direction to 
convert, is also sufficient to exclude the application of the rule (d). 

657. Where real estate has been settled upon trust for sale with In case of 
a power to postpone conversion which has*beeu exercised, or where estnta 
the sale without any impropriety has been postponed, the rents 

and profits of the real estate until sale are payable to the person 
who would be entitled to the income of the proceeds of sale («). 

6 Oh. D. 101, 112, 0. A. ; Re StravAenaee, Bouatead v. Cotyper, [1901] 2 Ch. 779, 

T82 ; Re Bates, Hodgson v. Bates, [1907] 1 Ch. 22, 26. 

(j>) Morgan v. Morgan (1861), 14 Bear. 72, 82 ; Macdonald v. Jrvine (1878), 8 
Ch. D. 101, 0. A., at p. 124 ; Re Eaton, Banes v. Eaton, [1894] W. N. 96. In Bs 
Hubluck, Hart v. Stone, [1896] 1 Oh. 764, 0. A., and Be Oame, Oame y. Young, 

[1897] 1 Oh. 831, the language was not considered sufficiently strong to exclude 
the rule. 

(q) Be Moses, Moses v. Valentine, [1908] 2 Oh. 236. 

(r) Bs Woods, QoMini v. Woods, [l9Qi] 2 Oh. 4 ; Be Chaytor, Chaytor y. Horn, 

[1905] 1 Ch. 233. 

(«) MadHe v. Mackie (1846), 6 Hare, 70 ; Be Thomas, Wood y. Thomas, [1891] 

3 Ch. 482. • 

(«) BowOs T. Behb, Be BomUs, Walters v. Treasury Solieitoi^ [1900] 2 Oh. 107, 

0. A., per LnniLET, M.R., at p. 117. 

(o) Morgan v. Morgan, supra. 

(6) Gray y. Siggers (1880), 16 Oh. D. 7.4! Be Sheldon, Nixon y. Sheldon 
(1888), 39 CBi, D. 60; Be Bates, Hodgson y. Bates, swra; Be Wilson, Moore v. 

Vilaon, [1907] 1 Oh. 394; iZe Nichol^n, Bade y. Niehtdaon, [1909] 2 Oh. Ill, 
Approving Porter y. Baddeley (1877), 6 Ch. D. .642. , , , 

.-(c) Be NiehOson, Bade v. Nicholson, supra, setting at ^ the doubt msed by 
Noara, J., in Re Sheldon, Nixon v. Sheldon, supro, and by EaKBVnoa, J., in Be 
Hodgson v. Boies, supra, as to whether such a dutmotion ought to be made. 

,,(d) Sin^ony. Lester (186ffi, 4 Jur. (». s.) 1269; Be Pitcairn, Bramireth y. 

CoiinB, [1896] 2 Oh. 199; Be Bsntham, Pearce y. Benthath (1,906), 94 L. T. 307. 

Be Seans, Bearle v. Baker, [1900] 2 Oh., 829 i, BePwrpley {Earl), CU/ton.y* 

[1007] 1 Oh. 169 ; see, too, Hope y. D'HddoUuUle, [1893] 2 Oh. 361 
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The same rule applies where real and personal estate are together 
given on trust for sale, and the proceeds of both are to be held as 
one fund (/). 

658. Where income-producing property, which ought to have 
been converted by the executor, is in fact retained, the rights of 
the tenant for life and remainderman are adjusted upon the 
following basis : where there is a direction to convert, the property 
is valued as at the death of the testator, where there is no such 
direction as at the expiration of one year after his death; the 
tenant for life is allowed interest at the rate of 8 per cent, upon the 
ascertained value, and the balance of the income actually produced 
is capitalised. The tenant for life is entitled to the income derived 
from the investments of the capitalised income (g). 

Where the properly which ought to have been sold consists of 
personal estate which eventually falls in some years after the 
testator’s death, the apportionment is made by ascertaining whnt 
sum put out at interest at 8 per cent, on the day of the testator’D 
death, and accumulated at compound interest with a deduction for 
income tax, would with tho accumulations of interest have 
produced at the day of receipt the amount actually received ; the 
sum so ascertained is to bo treated as capital, and the residue as 
income (/i). 

Sub-Sect. 3. — Where Residue undisposed of. 

659. In the absence of an express disposition of a testator’s 
residuary personal estate, the executor is a trustee thereof 
for the statutory next ‘of kin (t), unless it appears by the will 
that he is intended to take beneficially. The mere fact that a 
person is appointed executor does not give him any portion of 
the personal'estate whatever; he must show on the construction of 
the will that he was intended to take beneficially (A;); evideuou 
outside the will is inadmissible to prove the intention (Q. The 
executor is not, however, an express trustee for the next of bin; 
and the remedy of the latter against him is accordingly barred iit 
the expiration of twenty years (m). 

Where the testator’s residuary personal estate is given to the 
executors, the question whether they take beneficially or not is to 
be decided upon the true construction of the will (n). 

f/) JJe Oliver, Wilsm v. Oliver, [1908] 2 Oh. 74. 

(y) Brown v. Oeltatly (1867), 2 On, App. 751, The present rate of interest iit 
8 ^t. was fixed by Beeewioh, J., in Be Woode, Oabelini v. Wood*, [1901] 

(A) Be Cheeterfidd'e {Earl) Trusle (1883), 24 Ch. D. 643. The present rate of 
intereat at 3 per cent was fixed by I 1 INDI.EY, hf.B., in Bowlle v. Bebb, Be Bmvilt, 
Waltere v. Treasury Solicitor, [1900] 2 Oh. 107, 0. A. 

i t) Executoie Act, 1880 (11 Geo. 4 & PWill. 4, c. 40), s. 1. 

A) Williame v. Arkle (1876), L. R. 7 H. L. 606, 630. 

1) Zove v. Ooze (1845), 8 Besv. 472. 

m) Be Lacy, Bcyal General Theairieal Fund Aesodation v. Kydd, [1899] 2 Ch. 
149 ; see also Be Gomperfa, Parker v. Chmpertz (1910), 55 Sol. Jo. 76, and p. 285| 
post. 

(n) WiUiam v. ArMe (1871D, It. B. 7 H. L. 606; As Roby, Houddl s- 
Newington, [1008] 1 Oh. 71, 0. A. ; aee, also, Bal/e r. Halfpmmy, [1904] 1 
1. B. 486. 
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660. Where there are no statutory next of kin, the appointment Bbot. 6. 
of executors is a gift to them of the personal estate, and they will The BiS' 
not be deprived of the beneficial interest, unless a strong presump- tilbution 
tion arises from the will that the intention of the testator was of^e 
that the executors should not take the personalty beneficially, Bceldue. 
virtute officii ; if there is such a presumption, then the court holds where no 
the executors to be trustees for the Grown (o). If there is one statatory 
executor and a legacy is given to him, the necessary presumption is 
afforded ; so also, if there are several executors, and equal legacies 

are given to them ; but if there are several executors and unequal ^c^ora 
legacies are given to them, that does not raise such a strong pre- taking^ 
sumption as is required (p) : in such a case the executors take 
beneficially (q). 

Where a presumption arises from the will against the executors Rebmtabie 
taking the residue beneficially virtute officii, the executors are 
entitled to adduce evidence outside the will to rebut that pre- 
sumption (r). 

661. The beneficial devolution of an intestate s estate is dealt Limitation 
with elsewhere (s): but it may here be remarked that the remedy torecoverr 
against the legal personal representative of an intestate for the 
recovery of his personal estate is, in the absence of part payment 

or acknowledgment, barred at the expiration of twenty years by 
statute (t). This bar can be relied upon, notwithstanding that the 
representative has converted the estate to his own use (a), but the 
liipe does not begin to run in respect of any particular asset until 
it has come into his hands (b). 

•• 

Sect. 7 . — Order oj Application of Assets. 

Sub-Sect. 1. — In Payment of Unsccivred Delta, 

662. The personal estate of a deceased person is the primary Primary 
fund for the payment of his debts (c). and this is so although life g“neiai 
real estate now vests in his personal representative by operation of personal 
law(d). As between personal estate specifically bequeathed and estate, 

(o) Dacrt v. PatricJfsm (1860), 1 Drew, & Siu. 182, per Kindebsley, V.-O., at 
p. 184; see also title Constitutional Law, YoL VII., p. 210. 

ip) Dacre v. Patrickaony supra. 

\q) Bowkerv, Hunter {yi%3)y 1 Bro. 0. 0. 328; Blinhhomy. Feast (17o0), 2 
Ves, Sen. 27, 30; Re Olukmany A,-G. v. Jeffeiya, [1908] 1 Ch. 662, 0. A. ; 
aflRrmed, atib nom, v. Jefferya [1908] A. 0. 4il. 

(v) Rutland (Duke) v. Rutland (pucheas) (1724), 2 P. Wins. 209 ; Ulrich v. 

Litchfidd (1742), 2 Atk. 372 ; Cloyne (Bishop) v. Young (TL750), 2 Ves. Sen. 91, 

; Clennell v. Lewthwaite, Thornton v Tracy y (1794), 2 Vos. 465, 474; Langham 
V. Hanford (1816), 19 Ves. 641 ; Gladding v. Yapp (1820), 6 Madd. 66. 

is) See title Descent and Distbibution, Vol. XI., pp. 16 et aeg. 

(t) Law of Property Amendmont Act, 1860 (23 & 24 \ict. o. 38), s« 13; see 
also title Limitation of Actions. • , . ^ • 

(«) Re Johnaony Sly v. Blake (1885), 29 Oh. D. 964 ; see remarks of Chitty, J., 
at p. 973, as to dicta of Lord Bomilly, in Reed v. Fenn (1866), 36 L. J. 

(CH.y464. 

(A) Re Johneony Sly v. JBlahe, supra, ^ ^ ^ 

^ (c; TToiW V. Jackson (1743), 2 Atk. 624 ; Ancewfer (Duki) v. Mayer (1786), I 
^*• 0 . 0 . 0 . 464 . 

(^) See Land Transfer Act> 1897 (60 ^ 61 Viet. o. 65), s. 2 (3)i and see p. 239f 

^nte. 
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the general personal estate, the burden of the debts must be borne 
by the latter (e) ; but a liability which is naturally incident to any 
particular form of property must be borne by that property. Thus 
a fine, incident to the preservation of a lease, must be paid by the 
person to whom the term is bequeathed (/); and it has been held 
that the legatee of leasehold proj^erty which is out of repair is 
not entitled to have it put into repair at the expense of the testator’s 
general estate (tjf). So, too, calls made subsequent to the death 
upon partly paid shares must be paid by the legatee of the 
shares (A). But liabilities accrued due at the date of death, 
whether in respect of rent (i) or in respect of calls made before 
death (k), are payable, like other debts, out of the general personal 
estate. 

663. Where a testator has appropriated a specific portion of his 
personal estate for the payment of his debts, that portion is the 
primary fund for payment, provided that the testator has disposed 
of his residuary personal estate (Q, but not where the residuary 
personal estate is undisposed of (m)'. 

664. A testator may, of course, make his realty the primary 
fund for payment of his debts, but in order to do so be must either 
expressly exonerate his personal estate or use language which 
shows a manifest intention that his personal estate should be 
exonerated (n). An express charge of debts upon his realty (o), or 
an express devise of his realty in trust for payment of debts (p), is 
in itself insufficient to displace the ordinary rule that the personal 
estate is the primary fun^d ; the charge or trust is treated as the 
constitution merely of an auxiliary fund for payment of debts, and 
the ordinary rule is only displaced where from the rest of the will 
it can he clearly gathered that the testator intended to exonerate 
his personal estate (q). 


(e) Clarict v. Onmnde {EarJ) (1821), Jac. 108. 

( /) FUzmllianu v. Kelly (1802), 10 Haro, 266. 

(ji) Uidding v. Boyer (1851), 16 Jur. 137 ; doubted in Harrit v. Poywr 
(1862), 1 Drew. 174. 

(//) Armstrong v. Burnet (1855), 20 Heav. 424 ; Addamt v. Feridt (1859), 28 
Heav. 384. Distinguish from the ordinary case of partly paid shares such caaes 
as Blount v. Hipkine (1834), 7 Sim. 43, 51 ; Jagna v. Chamhen (1846), 16 L. J. 
(CH.) 243 ; Clive v. Clive (1854), Kay. 600. 

(i) Barry v. Hardmg (1844), 1 Jo. & Lat. 475. 

(A) Admme v. Feriw, tupra. 

(l) Brotime r. GHhmbridge (1819), 4 Madd. 495 ; Ohoat v. YeaU (1819), 1 
Jac. & W. 102 ; Trett v. Bubhanan (1885), 28 Ch. D. 446. 

(m) HewOt v.,Snaw (1847), 1 De G. & 8m. 333 ; Lomax v. Lonrnt (1849), 12 
Beav. 285 ; Newhegin v. Bell (1857), 23 Beav. 386. 

(») Bootle V. BlundeU (1815), 1 Mer. 193, per Lord EuDOir, L,0., at pp. 219, 
220; Biddum v. OruttweU (1838), 8 My. & Or. 763; Forreit v. Prescott 


i': 5- W Eq. 645, per Mauns, V.-O., at p. 549 ; Kil/ord v. Blaam (1885), 
81 (a. D. 56, C. A., per Lord HaububY, L.O., at p. 62. 

(o) Tmt v. Northwkk {Lord) (1799), 4 Yes. 816, 828 j BeSatdei, Banke v. Biu- 
irtdge, [1905] 1 Oh. 647. 

(g) For cases in which the personal estate has been held to be exonerated, 
see Burton y. Knowlton (1796), 3 Yes. 107 } Bootle v. BlmdeU, enpM ; : fffeew 


Blaney 
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66ff. Xhe right to exoneration does not ennre for the benefit of Sect. r. 
i person trho becomes entitled to a lapsed gift, whether the fund Order of 
appropriated to the exoneration be one of realty (r) or of specific Application 
personal assets (s), the right to the benefit of the exoneration of Assets, 
being, in fact, a i)art of the legacy which fails (t). Thus, if a wh^T" 
testator charges his real estate with payment of his debts in exonerated 
exoneration of his personal estate, and bequeaths his personal estate 8^** 
to a legatee who predeceases him, the personal estate is not exonerated 
in the hands of the next of kin. 

666. Where a testator combines his real and personal estate 
into one general fund, and directs the whole of that fund to be realty and 

applied for certain purposes, such as the payment of debts or P«r»»»aiV. 
legacies, his real and personal estate must be applied in the 
discharge of the debts or legacies rateably according to their 
respective values (u). 

A ^ift of real and personal estate together, coupled with a How created, 
direction to sell and to pay debts or legacies out of the proceeds, 
creates a mixed fund, and in that case the realty and personalty are 
liable rateably for debts (a) ; a direction that the real estate is to be 
sold, and that the proceeds of sale are to be considered as part of 
the personal estate, will have the same effect (b). It is not 
necessary that there should be an absolute conversion directed by 
the will ; a power of sale may be sufficient if, from the terms of 
the will as a whole, it can be gathered that the testator had the 
intention of creating a mixed fund (c). The mere gift of real and 
personal estate together, coupled with a direction to pay debts or 
legacies, or a trust for the payment of debts or legacies, is not by 
itself sufficient to constitute a mixed fund, in the absence of words 
in the will showing an intention on the testator’s part that his real 
estate should be sold for the purpose of meeting the debts or 
legacies (d). 

Oreene (1819), 4 Madd. 148 ; Michrll v. Michell (1820), 0 Madd. 69 ; Lance v. 

Agliwiby (1869), 27 Beav. 66 ; QUberUm v. (iilbertem (1866), 34 Beav. 364 ; 

Forrest v. J^etcott (1870), L. B. 10 Eq. 646; Kil/ord v. BUtney (1886), 31 Ch.D. 
ii6, 0. A. For oases in which the personal estate has been held not to be 
exonerated, see French v. Ohicheeter (1707), 2 Yem. 608 ; BasUwood v. Pope 
(1734), 3 P. Wins. 322; Ancaster (Duke) v. Mayer (1786), 1 Bro. 0. 0. 464; 

'Fait V. Northwidi (Lord) (1799), 4 Yes. 816 ; M'Uleland'y, 8?iaw (1806), 2 Sch. 

& Lef. 638 ; Brummd v. Prothero (1796), 3 Yes. Ill ; Aldridge v. WaUscourt 
(Lord) (1810), 1 Ball & B. 312; Tower v. Roue (Lord) (1811), 18 Yes. 132; 

Rhodes T. Budge (1826), 1 Sim. 79 ; Trott v. Buchanan (1886^ 28 Qh. B. 446 ; Be 
Banks, Banke v. Busbridge [1905] 1 Oh. 647. » 

(r) Daere v. PaJbrickeon (1860), 1 Drew. & Sm. 182. , 

(«) KBfwd V. BUmey (1886), 31 Oh. D. 66, 0. A., overruling on this point 
Broiune y. Groomhridge (1819), 4 Madd. 495. 
it) KUferd ▼. Blaneuy Aupra, at p. 66. ^ ^ 

(w) Moherta v. WalJ^ (1830)i 1 Bubs. & M. 752 ; Simmons v. Ross (1856)g 
«l>oa.M.&G.4U. 

^(o) RobsHs V. Walkevy supra i Stocker v. Harbin (1841), 3 Beay. 479 ; SaU v. 

Chattarvay (1841), 3 Beay. 570 ; Dunk y. Fmner (1831), 2 Russ. ^ M. 557 ; Four^ 
vi Gowdey (1834), 3 My. & K. 383 ; Tatlock y. Jenkins (1854), Kay, 654> 

Bedford y. Bedford (1865), 35 Beay. 584. 

^ (^) Hidneyra Ccussmaker^ WUliams y. (1792), 1 Yes. 436; Bright y* 

Archer (1858), 3 De Q-. & J. 148 ; Simmms y. Rose (1856), 6 De G. M. & G. 41U 
W Allan y. Gott (1872), 7 OH, App. 439, 0. A. 

(a) Boitghton y. Boughton, Bonghion y. iTamea (1848), 1 H. La Oas. 406; Tsmh 
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Sbot. 7. 
Order of 
Appllcatioii 
of Assets. 

Completion of 

uncompleted 

baildings. 

Debts secnred 
upon pure 
personalfy. 


Incumbrances 
on realty or 
chattels real. 
Locke King’s 
Acts. 


S67. Where a person has entered into a contract for the erection 
of baildings upon his land, and the baildings are not completed at 
the date of his dea&, his heir or the devisee of the land is entitled 
to have the baildings completed at the expense of the general 
personal estate (e). 

SaB>SEOr. 2. — In Paymeni of Secured PeMt. 

668. A legatee of a specific chattel or other pure personal estate 
of a testator subject to a mortgage is entitled, in the absence of a 
contrary direction, to have the mortgage debt discharged out of 
the general personal estate (y), and if that prove deficient, out 
of any other portion of the estate which the testator has expressly 
subjected to the payment of his debts (p). If the executor fail to 
redeem, the specific legatee is entitled to compensation to the 
amount of the legacy out of the general assets of the testator (/t). 
As between specific legatees, the legatee of incumbered property 
must bear the burden of the incumbrance (i). 

669. The successor to an interest in incumbered real or chattel real 
estate is, in the absence of a direction to the contrary, precluded 
from throwing the burden of the incumbrance upon the deceased’s 
personal or other real estate (k), whether the incumbrance be by way 
of mortgage or equitable charge, or_in respect of a vendor’s lien for 
unpaid purchase-money (1), and whether the deceased died testate 
or intestate. 

This rule applies only to disputes between different persons 
claiming under or through the deceased (m) ; and is not, therefore, 


V. Oheeee (180S), 6 Do G. M. ft O. 453 ; Welh v. Row (1879), 48 L. J. (CH.) 476 : 
Luckcraft v. Pridham (1879), 48 L. J. ?OH.) 636. 

U) Marehall v. Holloway (1832), 5 Sim. 196; Cooper v. Jarman (1866), L, B. 
8 Eq. 98 ; Re Day, Sprake y. Day, [1898] 2 Ch. 610 ; and see title Buildino 
CONTEACTS, BNOINEEBS AND AKCHITEOTS, Vol. III., p. 272. 

(/) Knight y. Davie (1833), 3 My. ft K 358 ; Bvthamley y. Shereon (1876), 
Jj. D. 20 Mq. 304.^ For this purpose, a debenture in a company is personal 
estate, though it includes a charge on land {Ee Chantrdl, Sutleffe v. Von 
Liverhoff, [1907] W. N. 213; as to discharge of mortgages generally’, see titlo 
Mortgage. o © o j. 


iff) In Re Butler, Le Bus v, Herhert, [1894] 3 Ch. 250, Kekewioh, J., held that 
a construc^iye charge of debts upon realty, created by a direction that tho 
testator s debts should be paid, did not entitle the speciuo legatee to throw tho 
burden of the incumbrance upon the specific devisees of the realty. 

and see titlo Equity, Vol. Xllf., p. 144. 

(.) HaUiwell v. Tanner (1830), I Euss. ft M. 633; Re ButUr. Le Bos v. 
Iierhert, supra, • 

Acts, 1834, 1867 and 1877 (17 ft 18 Viet. c. 113: 
30 31 Vict. 0 . 69 ; 40 & 41 Vict o. 34). Tho three Acts, known as Locko 

Kmg s Ante, are to be road together, and apply equally to next of kin as to 
legatees (J?e Fraeer, Lowther y. Fraeer, [1904] 1 <^. 726, 0. A.); they do not 
liability on the deyisSe (Syer y. Gladstone (1885), 30 Oh. D- 

(0 The Acte coyer an equitable charge of whateyer nature, including » 
fionoT? estate duty (see m Bowerman, Porter v. Rowerman, 

[19081 2 Un. 340); they also apply to land which has bMn delivered » 
under a wnt of elegit (Be Anihmy, Anthony v. Anthony, [1892] 1 O''- 

Beal Estate Ohargos Act, 185*(n ft 18 Viot. A 113), s. 1. 
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applicable at the instance of a residuary legatee against a specific Swr. 7. 
devisee, where the devised estate has been mortgaged to secni'e Older of 
a partnership debt, and the partnership assets are sufficient to Application 
repay the advance (n), nor to charges affecting an estate which of Assets, 
descends to a tenant in tail under a settlement not made by the 
deceased (o). 

670. A general charge upon the real estate in aid of the personal whut eon- 
estate to pay legacies or debts, or both, is not a charge within the a 
rales, as the object and intention of the provision is not, in such a '*“**"• 
case, to alter the administration of assets nor to make the real estate 
primarily liable to the exoneration of the personal estate ( p). 

A charge of or direction for payment of debts upon or out of a What con. 
testator’s residuary real and personal estate or residuary real estate Btitutes a 
is not a sufficient signification of a contrary intention (g) ; the 
intention must be further declared by words expressly or by necessary 
implication referring to all or some of the testator’s debts or debt 
charged by way of mortgage on any part of his real estate (r). 

Thus a direction to pay debts, except mortgage debts on Blackacre, 
out of the residue, is sufficient indication of an intention to throw 
on the residue a mortgage debt on Whiteacre(a); the realty will 
also be exonerated if, in the direction to pay debts, a debt is 
included by a description sufficient to identify it as being a debt 
which happens to be secured by mortgage (t). The contrary intention 
need not appear in the will, it may be gathered from the mortgage 
deeds themselves (a). 

671. Where several properties are comprised in one mortgage. When eevenl 
and are devised to different devisees, the devisees must, in the propertira 
absence of a contrary intention, bear the debt rateably (b), even 

though one of the properties passes only under a residuary devise (c) : 
the same rule applies where freeholds or leaseholds and pure 
personalty are comprised in one mortgage (d), and between the 
heir-at-law and next of kin in case of intestacy (e). 

(n) Jte RiUon, v. Bitton, [1899] 1 Ch. 128, 0. A. 

(o) Be Anthony, Anthony t. Anthony, [1893] 3 Ch. 498. It has been held 
that a gift of moneys arising from the sale of i-ealty under the trusts of a 
superior settlement does not come within the Acts (see Lmit v. Lewie (1871), 
li. B. 13 Eq. 218). 

ip) Hynuorth v. Hill (1862), 30 Bear. 470, per BoJiti.l,Y, M.B., at p. 483. 

(?) Beal Estate Charges Act, 1877 (40 & 41 Vict. c. 34), s. 1. 

(f) Beal Estate Charges Act, 1867 (30 A 31 Viet. c. 69), s. 1. 

(t) Be Valpy, Valpy v. Valpy, [1906] 1 Ch. 631. A direction to pay the 
mortgage debt on WhiteacTe out of the proceeds of sale of Blackacre does not 
enable the devisees of Whiteacre to go against the genoaal estate for any 
Moienoy (Be Birch, Hunt v. Thom, [1909] 1 Ch. 787, explaining AUen v. AUen 
USC2),30beav.895;403). 

W Rt Fleck, CoUtm v. Roberts (1888), 37 Oh. D. 677. 

Real Estate Charges Act, 1854 (17 & 18 Vict. c. 113), s. 1 ; lis Camplellt 
^mylell v. Campldl, [1893] 2 Ch. 206? 

% Real Estate Charges Act, 1854 (17 & 18 Vict. c. 113), s. 1 ; Ee Neumarch, 

^cmiarch v. Storr (1878), 9 Oh. 1). 12, 17, 0. A. 

. W RcSmiihtJIanningtonVe True, Giles y. 2Vffe(1886),33Cli.D. 195, dissenting 

Rromsan v. Lawrene$ (1868), L. R. 6 Eq. 1. 

TrestrailY. Mason (1878), i Oh. D. 665; Lmino v, £co»imo(1879), \Q 

(*) Evane r. ITyotf (1862), 31 Beav. 217. 
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SWf. 7. 
Order of 
Application 
of Assets. 


CoUeotiTO 

devise. 


Oeneiml 

rule. 


Where 

penoneltjr 

wasted. 


The fact that one property is devised to a person absolutely {[/), 
or for life(^), and that other properties are directed to fall into 
residue, is not an indication of a contrary intention. But it may be 
gathered from the language of the documents, or from the nature 
of the transaction, that one property was intended to form a primary 
security and the other a secondary security (A). The use of the 
word “ collateral,” or the fact that one property was brought in 
subsequently on the occasion of a farther advance, is not of 
itself sufficient to constitute the farther security a secondary 
security onlv(i). 

A collective devise of lands of any tenure to the same set of 
persons primd facie throws the aggregate charges on to the aggregate 
lands in exoneration of the testator’s personal estate (A). 

Sub-Sect. 3, — LtahUUy of Seal Eetale for Payment oj Legaeiet. 

672. The general rule is that pecuniary legacies, in the absence 
of a sufficient indication of a contrary intention, are payable out of 
the personal estate not specifically bequeathed (1). 

'Where there is a bequest of pecuniary legacies, followed b;y a gift 
of the residue of the testator’s real and personal estate, it is a 
general rule of construction that the residuary real estate is charged 
with the payment of the legacies in aid of the personal estate (m). 
Bor the application of this rule it is not necessary that the testator 
should use the word “residue,” and a gift of realty and personalty 
in terms which substantially amount to a residuary gift is 
sufficient (n) : the rule applies whether the legacies are given 
before or after the gift«of residue (o). Where there is simply a 
charge of legacies upon real estate, that charge is nothing more 
than ancillary to the personal estate, and cannot be enforced 
against the real estate where the personal estate is sufficient to pay 
all the legacies (p). 

673. If the personal estate is sufficient at the time the legacy 
becomes payable, a subsequent wasting of the assets before the 
legacy is actually paid will not throw the legacy upon the real 


{/) JSe Smith, Hanningtcn y. True, QiUi v. Trm (1886), 33 Oh. B. 195, 
following OihJnnB v. Eyden (I860, L. E. 7 Bq. 371. 

(a) SackvtUe y. Smyth (1873), L. E. 17 Eq. 163. 

(h) Such an intention was found in Lipecomh v. Lipsconib (1868), L. R* 
7 Eq. 601 ; Be Biy^he/ori y. Dawes (1871), L. E. 12 Bq. 640, but was not found 
m Xeonino y. leomno (1879), 1 Oh. D. 460 ; Be Aihitl, AthUl y. Aihill (1880), 
16 Oh. D. 211, 0. 1. 

(f’) Be AthiU, Athill y. AihUl, supra, per Ootton, L.J., at pp. 226, 226. 

(0 Be Kensington {Baron), Lon^ori {Earl) y, Kensington {Baron), [1902] 1 
Oh. 203. 

(Z) Beherteon y. Broadhent (1880, 8 Oas. 812. 

(w) OreinUe y. Broume (1869), 7 H. L. Oas. 689 ; Be Brooke, Brooke y. Book 
(1876), 3 Oh. D. 630. 

(0 Be Bawden, National Provincial Bank of England y. Qresewettt Bavfden 
riQOA-i 1 Oh. 693; Be Smith, Smith y. Smith, [1899] 1 Oh. 366; 


y. Cresswdl, [189^ 1 Oh. 693 ; Ee BmUh, 
BalU, TrewMv. BdlU, [19091 1 Oh. 79L 


(0) B« Sam, Trmoby j. Bam, tamw. 

(1) ) A OMy, BnaOmt v. Barr^ [19S6), 81 Oh. D. 113, per Fhabsou, 

«tp. 118. . ' 
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eBtats( 9 )i except where the executor and the devisee are the same 
person (r)* 

674. The presumption is against an intention to charge lands 
specifically devised, and a mere charge on all the testator’s lands is 
not sufficient to rebut the presumption (s); but the question must 
always be one of intention (t). 

676. Where the testator’s real and personal property have been 
go blended together as to form a mixed fund for the payment of 
legacies, the legacies must be borne by the real and personal estate 
rateably(a). The rule, however, as to rateable payment out of a 
mixed fund does not extend beyond the things which the testator 
has expressly directed to be paid out of the fund (b) ; and it may 
accordingly occur that the realty comprised in the fund may be 
charged rateably with the payment of debts, but only in aid of 
the personalty in discharge of the legacies (c). 

676. A testator may make his real estate the primary fund for 
payment of legacies ; he may also make it the exclusive fund, and 
questions occasionally arise as to vrhether the legatee can have 
recourse to the personalty. Where the testator shows a separate 
and independent intention that the money shall be paid to the 
legatee at all events, the intention will not be held to be controlled 
merely by a direction in the will that the money is to be raised in a 
particular way or out of a particular fund(d), and in such a case 
recourse may be had to the personal estate, in the event of the real 
estate proving deficient (&). But where the testator simply charges 
his real estate with a sum of money, and then bequeaths the money 
60 charged, the real estate alone is liable to the payment (/)• 

SuB-SfiOT. 4. — Maralialling, 

677. For the purpose of marshalling ( 9 ), the order in which the 
assets should be applied in payment of debts is as follows : — 

1. The general or residuary personalty, not exonerated or 


Sect. 7. 
Order of 
ApplioatipQ 
of Assets, 

Where land 
specifically 
devised. 

Miscd fund. 


Realty may 
be either 
primary or 
exclusive 
fund for 
payment of 
legacies. 


Marshalling. 

Order of 
application. 


1 


I Richardson v. Moiion (1871), L. R. 13 Eq. 123. 
yj Howard v. Chaffers, Howard v. Rchinaon (1869), 2 Drew. & Sm. 236; 
Bumhls V. Humble (1838), 2 Jur. 696. 

(fl) Conron v. Oonron (1868), 7 H. L. Cas. 168, per Lord Oranworth, at 
p. 190 ; Spong v. Spong (1829), 3 Bli. (n. s.) 84, H. L. 

(i) Bam of Ireland v. McCarthy, [1898] A 0. 181. 

(a) As to mixed fund for payment of debts and legacies, see p. 287, ante, 

(h) Elliott V. Hearsley (1880), 16 Oh. D. 322, 0. A., pef James, L.J., at 
p. 329. 

(c) Elliott V, Hearsley, supra; Re Boards, Knight Knight, ^89^ 1 Oh. 499, 
overruling didvm of Jbssel, M.R., in Qainsford v. Dunn (1874), L. R. 17 Eq. 
406, at p. 408. 

{<«) Dickm V. Edwa'da (1844), 4 Hare, 273, WiaoAM, V.-O., at p. 276. 

. (e) For oaaeB in which real estate has been held the pnm«y see a<mU v. 

htecfcsi (1722), .1 P. ‘Wms. 777 ; . TWy v. Bockcliffe (1830), 1 Buss. & M. 671; 
W'ilKoms T, Hughet (1867), 24 Bmt. 474. . - , 

„(/) Dickin T. Eavmrw, tupra, per Wmbam, Y.-O., at p. 273; see, also, 
mrway y. Olytm (1804), 9 Yes. 483. . . 

0/} li'or the doctrine of' marshalling as applied in tho distribution of assetsi 
*e« title Eayixx, Vol. XHI., pp. 144, 146. 
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Executors and Administrators. 


Sect. 7. exempted (/i). Where a share of the residuary personalty lapses 
Order of the debts are not payable primarily out of the lapsed share (i). 
Application 2. Beal estate specifically appropriated to or devised in trust for 
of Asse tfl. payment of debts (k), 

8. Beal estate descended (2). 

4. Beal estate devised, charged with the payment of debts (m). The 
fact that real estate vests in the personal representative in the case 
of a person dying on or since the 1st January, 1898, has not affected 
this rule (?i). Where a share of realty charged with payment of 
debts lapses, the lapsed share bears only its rateable proportion of 
the debts (o). 

5. General pecuniary legacies rateablyCp). Where some pecuniary 
legacies are charged on land and others not, the persons entitled 
to the latter may have the land marshalled, in the event of tho 
former being paid out of personalty (g). 

6. Beal estate devised, whether specifically or as residue (r), 
and personal estate specifically bequeathed rateably («). But neiihor 


(A) Davies v. Topp (1780), 1 Bro. 0. 0, 624 ; Manniiig v. Spooner (1796), 3 
Ves. 114, 117; Harmood v. Oglander (1803), 8 Vea. 106, 124. 

(i) Trethewy v. Htlyar (1876), 4 Ch;I). 63; Fenton v. Wilh (1877), 7 Ch. I). 
33. There are, however, conflicting authorities {Re Ham's Trust, Ex parte Jhlca 
(1851), 2 Sim. (n. s.) 106; OowanY, Broughton (1874), L. B. 19 Eq. 77; Scvi^ 
▼. Oumberland (1874), L. R. 18 Eq. 678). 

? ) Oalton V. Hancock (1744), 2 Atk. 430; Donne v. Lewis (1787), 2 Bro. C. 0 . 
; Manning v. Spooner, suj/ra ; Harmood v. Oglander, supra ; Milnes v. Slaiet 
(1803), 8 Ves. 295, 304 ; PhiUips v. Parry (1856), 22 Boav. 279 ; Steady, Hardahr 
(1873), L. B. 15 Eq. 175. , 

(Q See cases cited in note {k), supra, and Barber v. JFood (1877), 4 Ch. D. 88o ; 
Wndc V. Clark (1766), 2 Bro. U. 0. 261, n. As between a specific legatee and 
the heir, where the general estate is insufliciont to meet the estate duty in 
respect of the- personalty, the burden falls upon the descended realty {RePdUn, 
Parlier v. Pullen, [1910] 1 Ch. 664, distinguishing Shepheard v. Bectham (1877), 
6 Ch. D. 697). ^e also title Estate and Other Death Duties, Vol. Xllf., 
p. 316. 

(m) Aldrich v. Cooper (1803), 8 Ves. 382, 396 ; Re Stokes, Parsons v. Milkf 
(1892), 67 L. T. 223 ; Re Salt, Brothwood y. Keeling, [1895] 2 Ch. 203 ; Re Robnif, 
Roberts v. Roberts, [1902] 2 Ch. 834, holding that Tie Bate, Bate v. Bate (1890), 
43 Ch. D. 600, has been overruled. 

(n) Re Kempster, Kempster v. Kempster, [1906] 1 Ch. 446. The head-note to 
this case appears to be wrong in referring to land devised subject to an 
express*' charge of debts; the charge was in fact a constructive charge only, 
arising from the direction contained in tho will for the payment of tho testator's 
just debts and funeral and testamentary expenses. 

(o) Ryves v. Ryiys (1871), L. R. 11 Eq. 539, foUowing Wood v. Ordish (1855). 
3 8m. & G. 126, and Fisher v. Fisher (1838), 2 Keen, 010 ; Re Rathbome (i860 » 
111 Ch.R 141. • ^ 


(p) The decision in Hensman v. Fnwer (1867), 3 Ch. App. 420, that where 
the general personal estate is insumcient for the payment of debts 
legacies pecuniary legatees and the residuary devisee contribute rateably is 
incorrect, and ought not to be followed; see Collins v. Lewis (1869), L. B. 8 Eq. 
708 ; DugdaU v. Dugdaie (1872), L. B. 14 Eq. 234 ; Tmkins v. 


muret (1875)i 


1 Oh. D. 626 ; Farquharton t. Floyv (1876), 3 Oh. D. 109. 

9 {Eartj (1731), 3 P. Wnu. 620; Beata v. OWKn# (1852)i 

ir) Smman t. Fryer, eupfa ; Lane^eld y. IgguUen (1874), 10 CJu App. 138- 
(<) Tmhe y. Reek (1846), 2 OolL 490; Batmm r. BotMin (1847), 10 Boaf* 
^ (1871), '•!. B. 12 Eq. 173; JaOem v. P«m«(1874). 
L. B. 19 Eq. 90; Jb Maddoeh, Lteuidiin y. Waehhgton, [1902] 2 320, 0. A 
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portions (i) nor legacies (a) charged on the real estate are liable to 
contribute with the real estate or the specific legacies. As between 
real estate charged with portions or legacies, and specific devises 
and legacies, the real estate must contribute according to its full 
value, without any deduction for the portions or legacies charged 
upon it (b). 

7. Real and personal property expressly appointed by will in 
exercise of a general power of appointment (c). In cases, however, 
where the power is executed by reason of a bequest of the testator’s 
personal estate, or of any bequest of personal property described in 
a general manner, personal property the subject of the general 
power is included in the bequest (d); it forms part of the testator’s 
personal estate, and therefore goes in exactly the same way as 
his other personal estate, and is not necessarily postponed, as a 
fund liable for the payment of his debts, to other assets of the 
testator (e). To make the property assets at all the power must 
be actually exercised (/). 


Part V. — Powers and Rights of the 
Representative. 

Sect. 1. — To Carry on the Testator’s Business. 

678. An executor has no power, in thq absence of a direction 
contained in his testator’s will, to carry on the testator’s business ig) 
except for the purpose of winding it up (ft). A general power 
to postpone the conversion of a testator’s estate bequeathed upon 


{t) Bailees v. Boulton ( 1860 ), 29 Boav. 41; Re Saunders^Davics, Saunders^ 
Buries v. Saunders-Davies (1887), 31 Cli. D. 482, 

(a) Be Bawden^ National Provincial Banh of England v. Ch'esswell, Bawden v. 
Crmwell, [1894] 1 Ch. 693. 

[h) Ibid, The respective values must be ascertained as at the date of the 
testator *s death {Fielding v. Preston (1857), 1 Do G. & J, 438). Where real 
estate subject to an incumbrance nas been specifically devised free from 
incumbrances, so as to exclude tho operation of Locke King’s Acts, the old 
rule still hol^ good that a pecuniary legatee is entitled to have recourse 
against the devised realty to the extent to which the incumbrance has been 
discharged out of the personal estate {Be Smith, Smith v. Smith, [1899] I 
Ch, 365). ^ • 

(c) Jennev v. Andrews (1822), Madd. & G. 264 ; Fleming y. Buchanan (1853), 
3 1)o G. M, & Q. 976, 0. A, ; Beyfus v. Lawley, [1903] A, 0. 411. 

(d) Wills Act, 1837 (7 Will. 4 & 1 Viet. o. 26), s. 27. 

(e) Williams v. Williams, Be Hartley, Williams v. Jones, [1900] 1 Ch. 152. 

(/) Holmes v. CoghiXl (1802), 7 Ves. 499 ; (1806) 12 Ves. 206. As to powers 

eonerally, see title Powers. • ^ ^ a « i. 

The widow’s paraphernalia might formerly have been resorted to after all her 
husband’s property was exhausted {Ridout v. Plymouth {Ea/rl) (1740), 2 Atk. 

; Snekon v. Corbet (1746) 3 Atk. 369 ; Aldrich v. Cooper (1803), 8 Ves. 382, 
392) ; but articles which were formerly designated par^hemalia sepm now to 
belong absolutely to the wife {Masson, TempHer db Vo, v. Do Fries, [1909] 
2 K. B. 831, 836-*-838, 0. A.) ; see p. 219, ante. 

[9) Kirhman v. Berdh (1848), 11 Beay. 273. 

(A) ColUnson v. Lister (1858), 20 Beav. 356. 
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trust {or sale is suffioiont authority to an executor to carry on the 
business for a reasonable period with a view to selling it as a ^oiug 
concern (i), hut does not apparently authorise him to carry it on 
indefinitely (%). But although the executor may have no express 
authority to continue the business, it is his duty to do whatever may 
be required to be done to preserve the business as an asset (1), and 
if he acts bond jfide and to the best of his judgment he is not 
liable for a breach of trust by reason of continuing it for some 
years (m). 

679 . An executor who is authorised to carry on the business 
is not entitled to employ in the business any of the general assets 
of his testator beyond the fund directed to be so employed (») ; 
where the testator has not authorised the employment of any of his 
general assets the executor is only entitled to employ the assets 
already embarked in the business (o). 

680 . If the executor finds it impossible to carry on the business 
with the assets already engaged in it, or authorised by Iiis testator, 
he should apply to the court by originating summons for its 
directions (p). He has no power to borrow money for the purpose 
and charge his testator’s assets outside of the business with 
repayment of the loan (q), though he can give a valid charge upon 
the assets already engaged in the business (r). Where the repro* 
sentative has express authority to increase the business, he is 
entitled to borrow money and secure the loan by mortgage of assets 
outside the business (a). 

• 

681 . A power to an executor to carry on his testator’s business 
does not upon his renouncing empower an administrator with 
the wiU annexed to do so (p) ; nor will the court authorise an 
administrator to carry on an intestate’s trade where the parties 
interested are not aui juris (c). 

682 . The executor is personally liable upon all contracts into 
which he enters and for all debts which he incurs in carrying on 
his testator’s business notwithstanding that he avowedly 


(t) Be Chancellor, Chancellor v. Brown (1884), 26 Oh. D. 42, 0. A, ; Re Smith, 
ArwoW V. [1896] 1 Ch. 171. 

(At) Re Smith, Arnold v. Smith, supra, per NoBTn, J,, at p. 174, commenting 
upon Re Crowther, Midgley v. Crowther, [1895] 2 Oh. 66. 

(0 Strickland v. Symons (m2), 22 Oh. D. 666, per POLLOOK,. B., at p. 671; 
see, too, Marshall V. Broadliurst y831), 1 Or. & J. 403. 

(m) Qarrett v. Nvhle (1834), 6 8im. 604, 

(n) Ex parte Qurland (1804), 10 Ves. 110; Cuthush v. Ctdhush (1839), 1 Boiiv. 
184. 

(o) Re Hodeon, Ex parte Richardsim (1818), 3 Madd. 138. 

(p) MNeiUie v. Acton (1853), 4 Do G- M. & G, 744, 0. A. 

(q) Hid. 

DevUt y. Kearney (18§3), 13 Ii. E. Ir. 45, 0. A. 

See Re JDimmock, JHmrnotdc v. Dmmock (1886), 62 L. T. 494. 

Hmbert y. Rendle (18^). 3 New Bep. 247. 

Land v. Land (1874), 43^. J. ^H.}^3ll. 

Ex parte Garland, si^aj Re Modson, Ex parte Richardson, supra! 
V. Bdamete (1872), L. E. 16 Bq. 134; Fairland y. Percy (1876), h. ® 
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couiiracts as representatiTe (e) ; but he is entitled to be indemnified out 
of the assets in respect of all liabilities properly incurred in carrying To Carry 
on a business, even in priority to the claims of the creditors of his on tte 
testator, where he has carried it on for such reasonable timo as is Testator’s 
necessary to enable him to sell the business as a going concern (/). 

It rests upon the executor to prove that he has acted with a view Rxecatox’s 
to selling the business as a going concern (g). indemnity. 

A direction contained in the will for the continuance of the (i.) where 
testator’s business being binding upon the beneficiaries, the executor directed to 
ia as against them entitled to resort to the assets authorised to be 
employed in the business to indemnif;^ himself against liabilities 
incurred in carrying it on (h ) ; the direction is not, however, binding 
upon the testator’s creditors, and the executor cannot by reason 
only of such authority maintain a claim to indemnity as against 
them (i). But where those creditors have assented to the continuance (H-) Where 
of the business, the executor is entitled to be indemnified out of v- 

the estate in priority to their claims (A;), and the indemnity is not to be consent of ^ 
limited to that portion of the assets which has come into existence, oreditors. 
or changed its form since the death (1) : the assent may be implied 
from the conduct of the creditors in not interfering with the 
continuance of the business (m). In the case of assent by the 
testator’s creditors the right to an indemnity exists independently 
of any authority by the testator to continue the business (n). 

683. The remedy of a creditor for a debt contracted after the Executor’s 
death is against the executor, and not against the estate (o) ; but n^t^cuim 
the creditor is in equity entitled to stand in the place of the executor, indenmity. 
and to claim the benefit of his right to aif indemnity (p). Thus, 
where the business has been continued by the executor with the 
assent of the testator’s creditors, the creditors of the executor are 
entitled to payment in priority to those of the testator (g). 


P. & D. 217 ; Be Morgan, PiUgrem v. Pillgrem (1881), 18 Oh. D, 93, 99, 0. A. ; 
Be Evans, Evans v. Evans (1887), 34 Oh. D. 697. 

(e) Lahouchere v. Tuj^ (1867), 11 Moo. P. 0. 0. 198 ; Liverpool Borough Banh 
V. Walker (1869), 4 De &. & J. 24, 0. A. 

(/) Dowse T. Oorton, [1891] A. 0. 190, per Lord Hebsoubu., at p. 199. 

(g) Be Millard, Ex parte Yates (189^, 72 L. T. 823, 0. A. 

(h) Ex parte Qarland (1804), 10 Yes. 110 ; Be Beater, Ex parte Edmonds 
(1862), 4 De G. F. & J. 488, 498, 0. A. 

(0 Dowse V. Oorton, supra, per Lord Hebboheix, at p. 199 ; Be Millard, Ex 
. parte Tates, supra ; Lutas v. WBMams (No. 2) (1862), 4 JDe G. F. & J.439, 0. A. 

i k) Dowse V. Chrton, supra. * 

i)Ihid. 

w) Be Brooke, Brooke v. Brooke, [1894] 2 Oh. 600; Be Hodges, Hodges v. 

I Bodges, [1899] 1 1. B. 480. In Be Millard, Ex parte Yates, supra, the conduct 
I el the oreditors was held not to amount to an assent. 

[ (a) I hid, 

! , (o) Farhatt v. For AoK (1871), 7 Oh. App. 123 ; Owen v. Dedarnwre (1872), L. B. 
«Eq. 134. 

, (p) Be Beater, Ex parte Edmonds (1862), 4 De G. F. & J. 488, 498, 0. A. ; Be 
«(A««on, Shearman v. Bdbinson (1880), 16 Oh. D. 648 ; Be Evans, Evasw v. Evans 
(lte7), 34 Oh. D. 697, 0. A. ; Moore v. M’Glvnn, [1904] 1 L B. 334. For right of 
•eerogation generally, see title Equity, Vol. XTIT ., p. 149. 

\i) Be Hodges, Hodges v. Hodges, supra. The same rule applies where the 
^Mutor hm ) continued the hueuieBB under an administiatioin order {Tinkler v. 
Hindmareh (1840), 2 Bear. 848). 
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(This right is, however, strictly confined to the assets to whicli 
the executor himself conld have resorted for an indemnity (r). 
Accordingly, where the executor has lost his right to an indemnity 
by reason of his being in default to the estate, the creditors are in 
no better position, and are not entitled to have their debts paid out 
of the specific assets unless the default is made good («). Where 
there are several executors, one of whom is in default to the trust 
estate, but the others can show clear accounts, the creditors can 
claim the benefit of the indemnity to which the executors with the 
clear accounts are entitled (t). A mere default in rendering accounts 
13 not sufficient to destroy the indemnity : there must be an 
indebtedness to the estate on the part of the executors (a). 

684. The right of a trade creditor to the benefit of the executor’s 
indemnity entitles him to an order for the administration of the 
testator’s estate (Jb). 

As between the executor and his trade creditors, the right of tlie 
former to an indemnity out of the assets for his costs and expenses 
prevails over the right of the latter to be paid out of such assets (c). 

Sect. 2. — To Alienate. 

685. The personal representative has a complete and absolute 
control over the personal property of the deceased, and he can 
dispose of the effects, whether they be legal or equitable (d), by 
mortgage or pledge as well as by sale (e), notwithstanding that the 
property disposed be specifically bequeathed (/) or limited in trust 
by the will (g). Ho may give to the mortgagee a power of sale over 
the mortgaged assets (/().* 

The mortgagee or purchaser from the representative has the 
right to infer that the representative is acting fairly in the execution 
of his duty, and is not bound to inquire as to the debts or legacies (i) 
or the application of the money {k). The property aliened cannot 


(r) Be Johnson, Shearmanv. Robinson (1880), 15 Ch. D, 648 ; Rs Morris (1889), 
23 L. B. Ii-. 333. 

(.) Be Johnson, Shearman r, Robinson, supra. 
m Re Frith, Newtm; v. Eol/e, ri902] 1 Ch. 342. 

(a) Re Kidd, Kidd t. Kidd (1894), 70 L. T. 648. 

(i) Re Shorty, Smith v. Shorty (1898), 79 L. T. 349. 

ic) Re Owen, Frislm,Dyke <b Vo. v. Owen (1892), 66 L. T. 718. 

(d) Nugent v. Oifford (1738), 1 Atk. 463, 464. A transfer by a personal 
representative of bis deceased’s interest in a limited company is, although be is 
not himself a merger of tho company, as valid as if he had been a member 
(Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), a. 29). As to judgment 
for sj|ecific perforfnanoe ageunst a purchaser from eu administrator durante 
absentid, see p. 199, ante. 

(e) Mead v. Orrery {Lor^ (1745), 3 Atk. 235, 240; ScoW v, Tyler (1788), 2 

Dick. 712, 723 ; M'Leod v. Drummond (1810), 17 Ves. 152, 154 : Vane (Earl) 
Rigden (1870), 5 Ch. App. 663. . 

(/) Ewer V. Corbet (1723), 2 P. Wma 148 ; Langley v. Oxford (Earl) (1748), 
Amb. 796 (Appendix 0) ; Andrew v. Wriyley (1792), 4 Bro. 0. 0. 125. 

(F) M'Leod v. Drummmd, tupra, 

Qt) RusttU V. Plaice (1854), 18 Beav. 21 ; Cruikshank v. Duffin (1872), L. B* 
13 Eq. 555 ; Me, too, Thome v.* Thome, £1893] 3 Oh. 196. 

(i) WatMna v. Ohede (1825), 2 Sim. & B«. 199, per Lsaoh, Y..O., at p. 205, 

(t) Corser y. Cartwright (iSU), L. X. 7 H. L. 731 ; seeu too, Keane v. 

(Ul»), 4 ICadd. 832, 869. 
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be followed into his hands by either creditor (1) or legatee (m). The 
title of the alienee will not be affected by the fact that a long time 
had elapsed between the death and the date of the alienation (n), 
nor by^ the fact that the alienation does not purport to be made for 
administrative purposes (o) nor to be executed by the representative 
in his character of representative (p). 

But if the nature of the transaction affords intrinsic 
evidence that the representative is not acting in the execution of 
his duty, but is committing a breach of trust (^), or if the mortgagee 
knows that there are no administrative purposes for which the 
money is required (r), he holds the properly subject to the claims 
of creditors and beneffeiaries. It rests, however, upon the person 
Boekiug to impeach the validity of the transaction to prove that the 
purchaser or mortgagee had notice of the true state of facts (s) ; 
the mere fact that an executor, who is also a devisee, includes 
property of his own in the security (t), or gives a security for an 
originally unsecured advance (fl), is not sufficient to rebut the 
ordinary presumption that the money has been raised for 
luhninistrative purposes. 

So, too, the title of a person who lends money to another, not known 
by the lender to be, but who is in fact, an executor, for bis private 
purposes, upon an equitable mortgage of what is really the testator’s 
property, is postponed to the prior equity of the persons beneficially 
interested in the property (Z>). Fraud or collusion on the part of 
the lender will of coarse vitiate the transaction (c). 

687. The administrative purposes for* which a representative 
may charge the assets include, in the case of intestacy, the pay* 
ment to one of the next of kin of the value of his share in the 
estate (d). 

The representative may sell part of the assets to a creditor at a 
fixed price in discharge of his debt (e), and there is no objection to 


(0 Nugent v. (1738), 1 Atk. 463 ; Elliot v. Merriman (1740), 2 Atk. 41. 

(m) Ewer v. Corbet (i723), 2 P. Wms. 148 ; Whale t. Booth (1784), 4 Term 
Hep. 626, n. 

(«) Be Whiatler (1887), 36 Oh. D. 861 ; Re Venn and Farte'e Cotdraet, [1894] 

1 Cb. 101, explaining Re Molynetw and White (1884), 16 L. B. Ir. 383, 0. A. 

(«) See Colyer v. Finch (1866), 6 U. L. Oas. 906, 923 ; Coreer v. Cartwright, 
iupra. 

(v) Re Venn and Furzde Contract, supra ; Re Henson, Cheater v. Henson, [1908] 

2 Oh. 356, 864. • 

('/) Waihins r. Cheek (1826), 2 Sim. & St. 199, 206; Hill w Simpson (1802), 7 
Ves. lfi2. 

(r) Ricketts v. Leans (1882), 20 Oh. D. 746 ; Re Verrell’s Contract, [1903] 1 

Ch. 66. 


(«) Coreer v. Cartwright (1876), L. B. 7 H. L. 731. 

(*) Barrow v. Griffith, Barrow v. Ndbman (1863), 11 Jur. (w. 8.) 6. 

■) Miles V. Humford (1862), 2 Do G-. M. & G-. 641, 0. A. 

,i>) Re Morgan, PiUgrem v. PiUgrem (1881), 18 Oh. D. 93, 0. A. 

„ .y Vane (Earl\ V. Rigden (1870), 6 (A. Ann. 663, 668 ; Rice v. Gordon (1848), 
W Beav. 266; Scott v. Tyler (1778), 2 Dick. 712, 725; Ewer v. Corbet, supra; 
^ead V. Orr^ (Lord), (1746), 3 Atk. 236, 240; Whede v. Booth, supra. 

A Be aikmniR's mate, [1905] 1 L B. 406, 0. A. 

(«) Hepworth V. Heslop (1849), 6 Hare, 661 ; Vane (ffilart) T* Jtiyden, supra, 
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the r6pr68entativ6 of partner selling the share of the deceased 
partner to the surviving partners (/). 

Personal representatives cannot, without the sanction ol 
the court, sell to one ol themselves either directly or indirectly (3), 
though a sale may be made to one who has renounced the executor* 
ship (h) : and a sale cannot be impeached merely on the ground that 
when entered upon the purchaser might have proved the will, though 
in fact he subsequently renounced probate (i). 

689. In the case of real estate which vests in the personal 
representatives, they have the same powers of alienation for pur* 
poses of administration as they have over the personal estate, 
with the exception only that to effect a sale or transfer without the 
sanction of the court the concurrence is required of all the per. 
sonal representatives in whom the real estate is vested (k), whether 
they have proved the will or not (1), unless they have renounced nr 
been cited to take probate and have not done so. 

690. In respect of real estate which does not vest in the 
represtfitatives, executors may, as has been previously pointed 
oat(m), have either a common law power of sale, an implied power 
of sale, or a statutory power of sale or mortgage for the purpose of 
paying debts or legacies. 

691. A power of sale out and out, and having an object beyond 
the raising of a particular charge, does not authorise a mortgage ; 
but where the power is for raising a particular charge, and the 
estate is devised subject to that charge, it may be proper to raise 
the money by mortgage, and such mortgage will be supported as 
a conditional sale (n). 

Where an executor is selling or mortgaging real estate devised 
. to himself and charged with the payment of legacies only, Ibo 
assignee is bound to see to the application of the purchase-money ( 0 ) ; 
but where the real estate is charged with payment of debts as well 
as of legacies the assignee is under no such obligation, even though 


(/) Chambers v. Howell (1847), 11 Beay. 6. 

Ig) Hall V. Ham (1784), 1 Cox, Eq. Cas. 134; Cook v. Collingridge (1823), 
Jao. 607; Re Norrington, Brindley v. Partridge (1879), 13 Oh. D. 664, 0. A.; 
Be Harvey, Harvey v. Lambert (1888), 68 L. T. 449. 

(A) MaMntosh t. Barber (1822), 1 Bing. 60. 

U) Clark V. OMk (1884), 9 App. Oas. 733, P. 0. 

(Aj) Land Transfer Act, 1897 (60 & 61 Viet. c. 66), s. 2 (2) ; Re Cohen'i 
Executors and the London County CouncU, [1902] 1 Oh. 187. 

J Z) Re Pawley and London and Provincial 5anA, [1900] 1 (]h. 68 ; and as to 
e of real property, generally, see titje Sale of , Land. 

(m) See p. 236, ante, Ab to other statutory powers of sale, see titles SalB 
OF Land ; Settlements. 


8 


Matroughill V. Anstey (1862), 1 De G. M. & Q. 636 ; Milk v. Banks (1724), 

* Or- 264, 267; EaMmby V. 

ajwfforth (1839), 1 Beav. 890. 

-S’"* (1825), 2 Sim. * St. 448; Johmonr. Kmnett {im)J 
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tbePS ore; to his knowlddgo, no debts of the testfttor existing (p), siot. 2 . 
or though the purchase-money is expressed to be raised for the To Alienate, 
payment of legacies only (g). — 

A purchase or mortgage for valuable consideration from an Salebx 
executor, who is also residuary legatee, of an asset of the testator by a «e«uto^ 
person who has no notice of the existence of unsatisfied debts of the 
testator, is valid against the unsatisfied creditors, whether the 
assignee acquiree a legal or an equitable interest in the asset (r). 

The same principle applies to the case of a specific legacy assigned 
by an executor who is specific legatee (s). But where legacies 
are charged upon the property bequeathed to the executor, 
the assignee takes the property subject to the legacies charged 
upon it (a). 

692. Where a term is vested in the personal representative he Power to 
has power to grant an underlease, but that is an exceptional method s>»nt uoder. 
of dealing with the assets, and those who accept a title in that way 

must take it subject to the question whether it was the best way 
of administering them (b); he cannot in the underlease give an 
option of purchasing the term (c). 

693. Where a trust for sale or a power of sale of property is Manner ot 
vested in the personal representative he has, in the absence of a ^aic. 
direction to the contrary, power to sell all or any part of the 
property, either together or in lots, by public auction or private 
contract, subject to such conditions of sale as he may think fit, 

with power to buy in at an auction, or to vary or rescind a con- 
tract for sale, and to resell, without b(ung answerable for any 
loss {d). The power to sell all or any part of the property would 
not justify a sale of either timber (e) or minerals (/) apart from 
the land, without the sanction of the court (g). 

(р) Johnson v. Kennett (1835), 3 My. & K. 624; rage v. Adam (1841), 4 Beav. 

269 ; Forbes v. Peacock (1846), 1 Ph. 717, 721 ; Stroughill v. Anstey (1852), 1 De 
Q. M. & Q-. 635, at p. 653. In Eland v. Eland fl839), 4 My. & Cr. 420, the 
liability of the assignee to see to the payment of tne legacies was not disputed. 

(l/) Be Henson, Chester v. Henson, [1908] 2 Oh. 356. 

{r) Graham v. Drummoml, [1896] 1 Oh. 968, following the principles laid 
down in Nugent v. Gifford (1738), 1 Atk. 463 ; Mead v. Orreiy {Lord) (1745), 

3 Atk. 235 ; Taylor v. Hawkins (1803), 8 Ves. 209 ; Whale v. Booth (1784), 4 
Tenn Bep. 625, n. ; Storry v. Walsh (1854), 18 Beav. 659 ; Hcott v. Tyler (1788), 

2 Dick. 712 ; and McLeod v. Drummond (1807), 14 Ves. 353, 360. 

(«) Hall V. Andrews (1872), 27 L. T. 195. 

(a) Banlc of Bombay v. Suleman Somji (1908), 90 L. T. 532, P. 0., distinguishing 
Graham v. Drummond, supra. 

[b) Keating v. Keating (1835), L, & G. temp. Sugd. 133 ; HackeU v. McNamara 
(1836), L. & G. temp. Plunk. 283 ; Oceanic Steam Navigation Co. v. Sutherberry 
(1880), 16 Oh. D. 236. 0. A. 

(с) Oceanic Steam Navigation Co. v. Sutherberry, supra. 

(d) Trustee Act, 1893 (66 & 67 Viet. c. 53), s. 13. This and the following 
sections relating to trustees are, by s. 60 ibid., rendered applicable to the case 

personal representatives ; see also title Trusts and Trustees. 

W Ohoimdey v. Paxton (1826), 3 Bing. 207. . 

(/) Bucidey v. Howell (1861), 29 Beav. 646. This and the case cited m 
Dote (a), rumra, turned upon the construction of express lowers, framed in 
language identical with the statutory power, namely, of sflling the whole or 
^^7 part of the property. , . . . j a. 

(s') Por the power of the court to sanction, see Law of Property Amendment 
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694. A sale by the representative cannot be impeached by a 
beneficiary upon we ground that any of the conditions of sale wete 
unnecessarily depreciatory, unless it also appears that the con- 
sideration for the sale was thereby rendered inadequate {h). After 
execution of the conveyance, in order to impeach the sale for 
unnecessarily depreciatory conditions, it must be shown that the 
purchaser was acting in collusion with the representative at the 
time when the contract for sale was made (i). 

The personal representative has a statutory power of giving a 
valid discharge for money, securities, or other personal property 
or effects payable, transferable, or deliverable to him under any 
trust or power (ft). 

695. The statutory authority (1) to insure conferred on the 
personal representative cannot be exercised where he is bound, 
upon request,' forthwith to convey the property absolutely to a 
beneficiary (m), and is subject to any express directions given by 
his testator (n). The representative is not personally liable for 
omitting to insure (o). 

Slid. 3 . — To Compromise Claims. 

696. The personal representative has very large powers to com- 
promise claims (p). His powers extend as well to claims by legatees 
as to claims against the estate (q); the only question to he con- 
sidered in the case of a compromise is whether he has acted in 
good faith or not. Any one of several representatives may settle an 
account, and the settlement is binding upon the others (r). - 

A representative has no power, without the consent of all parlies 
interested in the estate, to compromise a question at the expense 
of the estate, involving the validity of the will, and consequentially 
his own position as executor (s). 

697. It has been hold that one of two executors can, in a proper 
case, compromise a claim of his co-executor against the estate (0 ; 
the position is, however, a delicate one, and the executor would 
do well to apply to the court for its directions (a). Where the 

Act, 1869 (22 & 23 Viet c. 36), s. 13 ; and Trustee Act, 1893 (66 & 5" 
Viet. 0 . 63), 8. 44, 08 amended by the Trustee Act, 1893, Amendment Act, 1894 
(67 & 68 Viet. c. 10), 8. 3. 

(A) Truetee Act, 1893 (66 & 67 Viet. c. 63), s. 14 (1). 

(i) Ibid., a. 14 (2). » \i 

(fc) Ibid., 8. 20. * 

i l) Ibid., 8. 18 (1). 
m) Ibid., 8. 18 (2). 
n) Ibid., 8. 18 (3). 

0 ) Fry V. Fry (1869), 27 Beav. 144, 146. 

p) Re Boughtm, HawUy v. Blake, [1904] 1 Ch. 622, see per XiKSWlOB, J-i 
at p. 626. Per the 8tatutory power, see Trustee Act, 1893 (66 A 67 Viet. c. 63), 
8. 21 ; and eee, generally, title Tbusts and Tbustees. 

(rt Re Warren, Weedon v. Reading (1884), 32 W. B. 916, decided upon the 
Bmiuar language of s. 30 of fitat. (18^) 23 & 24 Viet. c. 145 (now ropoalod)* 

(r) amith v. EvereU (1869), 27 Bear. 446, 464. 

(*) Graham v. IFCkuMn, [1901] 1 L E. 404, 413, 0. A. 

(t) Be Houghton, Hawley v. Bldxe, eupra. 

(b) rMd.,atp.626. >r’ 
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compromise is shown to be injurious to the estate it will not be 
upheld (6); nor can a settlement of accounts between a body of 
trustees and one of their number bar the right of the beneficiaries 
to investigate and challenge the accounts (c). 

Sboi. 4.— To Pay into Court. 

698. Personal representatives have a statutory right to pay 
money or securities belonging to their trust into court (d) ; the 
receipt or certificate of the proper officer is a sufficient discharge (e). 
Where the majority are desirous of making the payment in, the 
court can order the payment in to be made without the concurrence 
of the minority, and when the money or securities are deposited 
with any banker, broker, or other depository, may order payment or 
delivery to the majority for the purpose of payment into court (J). 

699. Where the fund consists of money or securities represent- 
ing a legacy or residue to which an infant or person beyond seas is 
absolutely entitled, the lodgment may be made upon a request signed 
by the personal representative or his solicitor, accompanied by a 
certificate of the Commissioners of Inland Revenue that the legacy 
duty has been paid, or that there is none payable ; in all other cases 
the representative must make and file an affidavit (g). Where an 
affidavit is filed, notice of the lodgment must be given to the persons 
named in the affidavit as interested in the funds (/i) ; but in excep- 
tional cases notice may be dispensed with (i), or directed to be given 
by advertisement (k). Where the fund does not exceed £500 in 
value it may be paid into a county court (f j. 

700. Personal representatives are justified in paying a fund into 
court wherever there is a reasonable doubt as to the person entitled 
to the fund, or as to his ability to give a discharge (m); they 
ought not to do so for the mere purpose of escaping liability, when 
there is no reasonable doubt as to the performance of their trust (n), 
nor should they do so when the only question arising can be decided 
on originating summons (o). 

e De Cordova v. Do Cordova (1879), 4 App. Cas. 692, P. 0. 

Re With, Bennett v. Bennett, [1893] 2 Cb. 413, 0. A. 

, J Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 42 (1). 

(e) I hid., 8. 42 (2); and see Re Salaman, De Pass v. Sonnenthal, [1907] 2 Ch, 
46. 

(/) Trustee Act, 1893 (56 & 67 Viet c. 63), b. 42 (3). 

(g) E. 8. 0., Orf. 54b, r. 4 (prescribing the conteute.of the affidavit); 
Supreme Court Punds Eules, 1905, r. 41 ; see also 7eany Practice of the 
Supremo Court, 1911, p. 781. 

[h) E. 8. a, Ord. 64B, r. 4 (2Ua). „ , 

(t) Re Hansford (1869), 7 W. B. 199, 254; Re mUaier (1882), 47 L. T. 607. 

(*) 2le Qoodsman'e IFt«, [1870] W. N. 152; Re Eardlefe Trusts (1879), 10 
Ch. D, 664, C. A. • 

(<) County Courts Act, 1888 (51 & 62 Viet. c. 43), ss. 67 (5), 7^ For 
lA&iiiier of paying into a county oourtf sec Co unty Court BrulcSi 1903, Ordt 88, 
w. 9 ef «o. / and title Couhty Courts, Vol. Vlil., pp. 497 eteeq. 

(«) Re Parker’e WiU Truete (1888), 58 L. J. (on.) 28, C. A., per Fry, L.J., at 
P* 25. 

(«) & Trusts (1873), L. E. 16 Eq. 194. 

\fi) Be Giles (1886), 55^. J. (oh.) 696. As to originating summons, generally, 
•ee title Piuotiob axtd Fbogedttbb. 
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A personal representative 'who pays a fopd into court loses any 
discretionary powers he may have with segard to the application of 
the fund (p). 

701. Where the lodgment is made upon a request unaccom* 
panied by an affidavit, the personal representative is not entitled to 
deduct from the amount paid in the cost of paying it in (q). In 
other cases he may deduct the reasonable costs of the payment into 
court where no dispute has arisen, or is likely to ariM, as to the 
deduction (r) ; but the better course is for him to pay in the whole 
fund, leaving it for the court to settle the amount of costs to which 
he is entitled upon the application for pajrment out (s). The juris, 
diction of the court on applications relating to the fund is limited 
to the fund actually paid into court, and does not extend to sums 
which have been deducted before payment in ; if the beneficiaries 
desire to question the deductions, they must bring a separate 
action (t). 

702. A judgment creditor of a creditor of the deceased cannot 
obtain a garnishee order against funds paid into court by the 
deceased’s representatives (a). 

Sect. 6 . — To Appropriate. 

703. An appropriation in the strict sense of the word by an 
executor of a specific portion of the assets to answer a vested 
absolute legacy can only be made with the consent of a legatee who is 
sui /arts (b). Where a share of residue is immediately payable it is 
competent for the executor to enter into an arrangement with the 
legatee to take over a particular asset in satisfaction of bis legacy 
either in whole or pro tanto, without obtaining the consent of the 
other residuary legatees: and if the transaction is a fair one, and 
the legatee does not receive more than his share of the assets, the 
appropriation is unimpeachable (c). The appropriation may be 
made in favour of a legatee who is also an executor (d). 

704. Where a legacy is presently vested, but payable in future, 
the legatee has an absolute right to require the amount of the legacy 


( p) ite Murphy « Trutti, [1900] 1 1. E, 146, foUoving Ee Wtlliamt’ SeUlemenl 
(1868), 4 E. & J. 87 ; Se (7o«'* Trusts (1868), 4 E. & J, 199, and diawntinK fro® 
JSe Landon’s Trusts (1871), 40 L. j,,(OH.) 370. 

(q) See footnote.to Form No. 16 in Appendix to Sa]^eine Oouit Funds Eules, 


(r) Stoi/y v. OctrsM (1868), I<. S. 7 Fq. 194. In the case ol payment into a 
county cour^ a bill of costs may be filed, and the amount allowed on taxation 
of tile bill may be deducted (Ooonty Court Buies, 1903, Old. 38, r. 11). 

(«) Se Parhes^s Witt Trusts (1888), 69 L. J. (oh.) 23, 0. A., per Pet, ItJ*. 

Pe 26« 

(Q ife TrueU (1849), 1 Mao. & Q. 488, 604 ; BarhtrU Tf« (1849), 
32 U J. (oh.) 709 ; Be Barker's WiU BrustSy supra. 

(a) Stevens y, Pkdtps (1876), 10 Oh. App. 417. For garnishee orderi generallyi 
see utle Execution, pp. 90 et seq.p ante. 

(h) Be Sdlamany Be rose y. Sonnenthah [19071 2 Oh. 46. 

W Re Lepvney Dewsiit v. [1892] 1 Oh, 210, 0. A. 


) Be Biehsirdsony Morpm y. Bickesrisim^ [1896] 1 Oh. 612, 
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to be iovested bjr the exeoator ; where that is done it would amount Sbct. s. 
to an appropriation in the strict sense of the word (e). To ikppro- 

705. ’S^ere a legacy is contingent, and by the will part of the 
<«i(Qopme arising from the legacy is to go to the legatee before the OonMngent 
happening of the contingency, it may be properly inferred that the 
testator intended a fund to be set apart and invested to answer the 

legacy : the executor has, in such a case, power to set apart and 
invest a sum of money to carry out his testator’s intentions (/). 

But where no interest is directed to bo paid on it in the meantime, 
the executor has no power to appropriate a fund to satisfy the 
legacy (g), nor can the legatee require such an appropriation to be 
made_(/t). The executor may, however, set aside a sum amply 
sufficient to answer the legacy, invest it, and then proceed to distri- 
bute the residue without rendering himself personally liable to 
make good ^ the loss, if it should subsequently turn out that the 
sum so retained was not sufficient to answer the legacy (i). 

706. Executors who are also trustees of settled shares of residue Settled 
may appropriate specific assets, provided they are investments of an 
authorised nature, to the settled shares (k ) : they may appropriate 

to one share without making a corresponding appropriation to the 
other shares (Q. 

The power of appropriation extends to pure personalty of what- Extent ot 
ever nature (m), to chattels real (re), and, it is conceived, to real power, 
estate where there is a trust for sale and conversion (o). 

707. Where an appropriation in the stidot sense of the word has Effect ot 
been made, all profit or loss, as the case may be, in respect of the oppn>pi>a' 
appropriated fund goes to or falls upon the legatee (p). An assign- 

ment of specific assets in satisfaction of a pecuniary legacy is liable 
to be stamped as a conveyance on sale (q). 


(e) Se Hall, Foster v. Metcalfe, [1903] 2 Oh. 226, 231, 0. A. ; see, too, Phipps v. 
Ammlm (1740), 2 Atk. 67 ; Johnson y. Mills (1749), 1 Yes. ^n. 282. 

(/) M Hall, Foster v. Metcalfe, evpra, at p. 233 ; see, too, Qreen y. Pigct 
(1781), 1 Bro. 0. 0. 103. 

(a) Be Hall, Foster y. Metcalfe, supra, at p. 233. 

(A) Ihid., at p. 236 ; see, too, Weiber y. Webber (1823), 1 Sim. & St 311 ; iSTwip 
r. Maleoit (186SQ, 9 Hare, 692, 696. 

(«) Be Hall, Foster y. Metc^e, supra, at p. 233. 

(fe) Be Waters, Preston y. [1889] W. N. 39 ; Be Biehardson, Morgan y. 

Richardson, [1896] 1 Oh. 612. _ 

(i) Be NiHtels, Niekds y. /Tte&ei*, [1898] 1 Oh. 630. 

(m) See EUiatt y. iTemp (1840), 7 M. « W. 306 (fumiturfl) ; Barclay y. Owen 
(1889), 60 L. T. 220 ; Be Lepine, Dowsett y. Culver, [1892] 1 Oh. 210, 0. A. 
(mor&age debt); Be Biehardson, Morgan y. Biehardson, supra; Be Brooks, 
Coles y. Davis (1897), 76 L. T. 771 (shares in a brewery company) ; Be Nickels, 
Bidkds y, NiehelSj supra (stodk) ; Be Waters, Preston y. Waters, supra (mortgages 
and other securities). 

(ft) Be Beusrly, Watson y. Watson, flOOl] 1 Oh. 681. 

(e) Ibid,, at p. 686. 

(P) Burgeses. Bdbinson (1817), 8 Mer. 7, 9 ; Bock y. Hardman nUJ19), 4 Madd. 
863.; KiuSsrly v. Tew (1848), 4 Dr. & War. 139, 149; Ba HaU, Foster y. 
^^callfeg 5upra. 

( 9 ) Dawsons. Inland Bevenus Oommissioners, [1906] 2 L B. 69. Forstompa 
a oouyeyanoe tor sale, see Bfrap Act, 1891 (64 it 66 Yiot. 0 . 39) ; Finanoe 
(1909-10) Act, 1910 (10 Bdw. 7, 0 . 8) ; and, generally, titlee Exyktob j SalE 
OF Laud, 
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708. Fereoual representatives have also a statutory power (r), in 
the absence of a direction to the contrary contained m the will, 
with the consent of the legatee, to appropriate, in aocordanoe with 
"prescribed provisions," any part of the residuary estate, real ocif 
personal (s), in satisfaction of a legacy or share of residue. No 
provisions have yet been prescribed, and the statutory power 
accordingly remaius ineffective at present ; the Act contains nothing, 
however, to affect the power of the personal representatives to 
appropriate specific assets vested in them, where the will contains 
a trust for sale and conversion (t). 

Sect. 6. — Survivor$hip of Powers. 

709. In the case of wills which have come into operation since 
the dlst December, 1881, there is statutory provision, in the 
absence of a contrary direction, for the survivorship of powers and 
trusts given to or vested in two or more trustees jointly (a). 

The question whether a power is intended to be personal to the 
individuals to whom it is given, or whether it is intended to be 
annexed to their office, is one of construction. 

The presumption is that every power given to trustees which 
enables them to deal with or affect the trust property is primA fade 
given to them ex ojjicio as an incident of their office, and passes with 
the office to the holders or holder thereof for the time being ; the 
mere fact that the power is one requiring the exercise of a very 
wide personal discretion is not enough to exclude the pnmd/acte 
presumption. The testator’s reliance on the individuals to the 
exclusion of the holders of the office must be expressed in clear and 
apt language (6). The fact that the power is expressed to be given 
to my executors " herein named ’’ is not sufficient to indicate that 
there is a confidence reposed in the individuals apart from their 
official capacity (c). 'Where the power is annexed to the office, an 
executor who renounces probate is incapable of exercising it (d). 

i r) Land Transfer Act, 1897 (60 & 61 Yict. o. 63), s. 4 (1}. 
e) Jte Beverly, Watson r. Watson, [1901] 1 Ch. 681. 
t) Be Beverly, Watson v. Watson, supra, at p. 687. 

o] Trustee Act, 1893 (66 & 67 Viet. c. 83), s. 22. This section is rendered 
applicable to the case of executors by s. 60 of the Act ; see also title Tbvsts 
A sn Tbubtxes. 

(b) Be Smith, Bastid v. Smith, [1904] 1 Oh. 139, per Fabwell, J., at p. 144, 
commenting upon«the dictum of Sir W. Obant, M.E., in Cole v. Wade (1807), 
16 Yes. 27, at p. 44, “that wherever tlm power is of a kind that indWtaB a 
perranal confidence, it prvmA fane be understood to be confined to the 
individual to whom it is given j and will not, except by express words, pass te 
others, to whom by legal transmission the same character may happen to buong.” 

(c) Crawford v. Forshaw, [1891] 2 Oh. 261, 0. A. ; see, too, & Bacon, Toovty 
V. Turner, [1907] 1 Oh. 476, • . , » 

(d) Crawford v. Forshaw, supra; see, too, Keates v. Burton (1808). 14 Yes. 
d34 ; V. Fletcher (1836), 6 L. J. (on.) 76. ^ 
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part VI. — Liabilities of the Representative, 


A, SiilCiTf l.~2w respect of the Contracts and Torts of the Deceaseds 
^ SuB'SeOT. 1. — Con^actual Ohligations. 

710. All claimB founded upon any obligation under a contract, 
bond, or covenant, or upon any debt or duty which might have been 
enforced by suing the deceased in his lifetime, are in like mannoi. 
enforceable, to the extent of assets, against the personal repre* 
eentative (e), though he be not named in the instrument creating 
the obligation (y ). 


Swff.’i 
In respect 
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Contracts 
and Torts 
of the 
Deceased. 

General rule* 


711- Where, however, a contract is founded on personal con- where con- 
siderations, the death of either party puts an end to the relation- founded 
ship (g) : thus an agreement between master and servant is 
determined by the death of either party ; an agreement to write a tum 
book or to paint a picture is determined by the death of the author 
or the artist (h). On the death of a master no portion of the 
premium can be recovered by an apprentice (i), and a similar rule 
holds in the case of a solicitor to whom a clerk has been articled (k). 

But the representatives are entitled to sue for any money actually 
earned by the deceased during his lifetime (2), and even for remunera* 
tiou accruing due after his death, if it appears to hare been the 
intention of the parties that remuneration should continue payable 
after the termination of the contract (m). 

Similarly a statutory obligation which is purely personal, and for stAtatorj 
the enforcement of which a statutory nwde is provided, as, for obligations 
instance, the liability of the putative father under a bastardy ^ 

order, oeasee when, by the person’s death, the statutory mode 
of enforcing payment has ceased, and no claim can be main- 
tained against his representatives either for arrears or for future '■ 

payments (n). 

In the case of breach of promise of marriage, an action cannot 
bo maintained against the representative of the promisor in the 


(«) Bao. Abr., tit. Executors and Administi-ators 1; Shop. Touch. (o<L 
Preston), p. 482; Havibly v. Trott (1776), 1 Oowp. 871, 376; Hyde v. Skinner 
(1728), 2 P. Wnw. 107. 

(/) Wont. Off. Ex., 14th od., 239, 243. 

{g) Farrmo v. WHsw (1869), L. E. 4 0. P. 744 ; see title 0oNTaA.OT, Vol. vn., 
p. 602 ; see also p. 226, ante. As to dauns in respect o< workmen’s com- 
pensation, see title Masteb aim Sbbvant. 

(ft) HdU T. Wright (1869), E. B. & E. 766, Ex. Oh., per PouwOK, O.B., at 
p. 794 ; aUmi V. Kirkman (1886), 1 M. & W. 418, 423. 

(*") Wkineup v. Hughet (1871), Xi. B. 6 0. P. 78; soo also title Mxsxbb Aim 
Seavaht. ' 

(ft) Feme v. Carr (1886), 28 Oh. D. 409, dissenting from Hint v. Tobon 
(1860), 2 Wafl- & Q. 134. 

(0 Btuftfts V. Eoiyv/ea Bail. Co. (1867), L. B. 2 Exoh. 311. As to hi^ties of 
i6preBQxitatIv6 in ca fto of building contracts and the likOf see title BuUsDinq 
COHTBAOtS, EHOnfBBBS AHD ABOHXTEOTS, VoL III., TO. 273, 294. 

(m) Wibon v. Harper, [1908] 2 Oh. 870; and see titie COMTBAOT, Vol. VIL, 
p. 602. ^ 

(«) Be Harriiigton, Wilder v. Turner, [1908] 9 Oh. 68|. 

a,!,.— XtT, If 
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abaeaeeof special damage to the property of the promisee (o); the 
s^ial damage most, he ^ a naiure to bfhig |t wthin the or^ary 
roHeB as W remoteness of damage (p). 

712. A man who does work for a testator on the nhdersiimding 
that he is to be remnnerated by a legaoy has. no claim against his 
estate, if the testator fails to provide for the legacy {q)p^ and the 
executors are n'6t ‘envied to satisfy such a oltdm (r). ‘It rests, 
however, upon the executors to show that the work was 'doiie hpoQ 
euCh 'aniinderstanding ; 'the mere forbearance to send in a ‘claim 
fbr work done in the expectation of a legacy is no bar to a claim 
against the executors for the services rendered if the party b 
disappointed in his expectation («). 


Unwesente. ' 718. !Fhe repiresentative of an original lessee is liable, in his 
representative capacity, to the extent of assets, upon the covenants 
^ contained in the lease for the residue of the term, whether the term 
was assigned by the lessee in his lifetime (t) or by the representative 
after his death (a). Upon a sale, however, he has the benefit of a 
statutory protection (h). 

B^tewnu- ^here the deceased was an assignee of the term, his estate 
of • i^omainB liable upon the covenants so long as the term is vested in 
term. his personal representative. Where the lease is an onerous one, it 

is accordingly the duty of the representative, as he cannot disclaim 
it (c), to offer to surrender it to the lessor, and, in the event of his 
refusal to accept a surrender, to find an assignee, even though he 
be a pauper (d). 


Whoa npre- 714. Where the representative has entered upon the deceased’s 
hu leaseholds, the lessor has the option to sue him either in his repre- 
ieoeeae^e sentative capacity or in his personal capacity as assignee of the lease ; 
: leMehokta, and in the latter case judgment goes against him de bonis propriis. 

He can only be sued in his personsd capacity where he has 
entered (e) : the entry by one of several representatives does not 


fo) Fitilay r. Chimey (188^, 20 Q. B. D. 494, 0. A. 

(p) Ihid., per BoWEir, L./., at p. 807. For measure of damages, see titis 
I>AMAaB8, Yol. X, p. 323. 

(o) 'Otbom T. Quffe He^pUal (Qovemort) (1726), 2'6tra.'728; Le Bayer. CottU- 
maker (1794), 1 Esp. 187 ; Madditon y. Alderem (1883), 8 App. Gas. 467. 

(r) ghaikroM r, WHyM (1880), 12 Bear. 888. 

Boater r. Oray (1842), 8 Mw. & G. 771. 

Brat r. OwnberUmd (1619), Oro. Jao. 821 ; CogM v. JVselow (1690), 
tod. Bep. 328. 

(a) Belier v. Cdtehert (1664), 1 tev. 127 j Pitcher v. Tovey (1691), 4 Mod. Eep. 
71, ?6. 

: . (h) law at Proparby Amendment Aot^ 1889 (22 23 Yiok e. 38), t. 27 ; sm 

p. 288, ante, and, generally, titles LAnsnoBD Aib Tenaht ; Hat.h qv Land. 

(e) See Bubeiy r. B^vene (1632), 4 B. ft Ad. 241. 

^ ^anterden (Lord) (1833), 4 Tyr. Ill; Baodey n Adamt (1839), 

^My. & Or. 834. Fof the tight of on Msmee to asnsn over to a pauper, see 
T. Bhtm (1797), 1 Bos. ft P. 21 ; Onelow v. Gorrie (1817), 2 HadA- 
330* '-i* ‘ ' « s 


ta Wdlaelmr.ffakeu)ia (1841), 3 Msm. ’ft G. 297 ; BendaU v. Andrea (1892), 
executor ds son fort oon be so sued {Fiddiae v. wm»» 
(1888),16]:(.B.]r. 379, a A.)b • • - 
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jendoY, his co?rej|^eBsnta1ive8 ^ li&hle to an action for. use and Baor. i. 
occupation (/). Jtaimpoct 

If the representative is sued as assignee of the lease for the rent of the 
accrued during the time in which he was in possession, he is entitied Contrasts 
to set up bj way of defence that he is only assignee as personal and Torts 
representative, and that the profits or yearly value of the property ®ftho 
amount to a sum less than the rent (^). In such case the personal 
liability of the representative is limited to the profits or yearly Umiutbmof 
value of the property : it is not confined to the actual profits he 
may have received, but extends to the profits which ho might have 
received if ho had used due diligence (h). The representative cannot 
limit his personal liability where an action is brought against him 
as assignee of the lease for breach of a covenant to repair (i). 

715. Where the lessee dies before the expiration of the term, Bemedjbj 
and his representative continues in possession for the remainder, a 
distrere may be taken for rent due for an^ part of the term, 
including arrears accrued due during the lifetime of the lessee (k). 


716. Specific performance may be ordered against the personal Spectfio per- 
representative of a person who has agreed to accept a lease ({) ; ^ormance oi 
but the lease must be so framed as not to impose a personal 5 ^?^* 
liability upon the representative (m). 

717. d^e estate of a deceased member of a company incorporated sharehoiden 
under the Companies Acts remains subject to the burdens of tacompanie*. 
membership (n), and his personal representatives, heirs, and devisees 

are liable in due course of administration to contribute to the assets 
of the company in discharge of his liability : if the personal repre- 
sentatives make default in paying any money ordered t6 be paid 
by them, proceedmgs may be taken for administering the personal 
and real estates of the deceased contributory, and of compelling 
payment thereout of the money due (o). The money due is in the 

nature of a specialty debt (p). Personal representatives who Provision fot 

future calls. 


(/) Nation v. Tozer (1834), 1 Or. M. & E. 172. 

(a) Be Bowes, atrathmore [EarJ) v. Vane, NorcUffe'e Claim (1887), 37 Oh. D. 
128, 133; BUlmghurst v. Spearmari (1693), 1 Salk. 297; Bucklei/ v. Firk (1710), 
1 Salk. 816. 

(h) Be Bowes, Strathmore {Earl) V. Vane, NorcUffe^s Claim,, sv^a; Whitehead 
V. Palmer, [1908] 1 K. B. 151; Bulery t. Stevens (1832V 4 B. & Ad. 241; 
Hopwood V. Whaley (1848), 6^0. B. 744. BemMrd v. Bremr%dge (1818), 8 Taunt 
191, is not good law- • 

(t) Tremeerey. Jlfort«o» (1834), 1 Bing. (K. o.)89; Sleap v. Newman (1862), 
12 C. B. (». 8.) 116 ; BendcUl v. Andreas (1892), 61 L. J. (q. b.) 630. 

(Jk) Went Off. Ex., 14th ed. at p. 291 ; Braithwaite y, Oodnsey (1790), 1 

Tr_' '-TV, ...1 TV - seA 


I ; i7ame5 v. Bums Ventura Nitrate 
(, O.A.; and eee title Companies, 

Edw.'?,o.69),Snl26. 
estate ola member of a banking 
Act, 1826 (7 Qeo. 4, o. 46), See 
Vo WheaUey (1862), 6 De Gh 
480. 


ay. UL 400 ; see uue i/ieTaaBU, yipu p. 
(1) PbUlive V. Everard (1831), 5 Sim. 102. 
Im) Btephene ▼. Hotham (iSw), 1 Kjtd; J. 31 
\s) Sa^i*e Coae (IdTO), 5 Oh.' Ann. 725, , 733 
Sfoands. Syndicate, Ltd,, [18963 1 On. 436, 46( 

vpi.v.,prm . . : 

g OonuMiues (OonsolidaUoi^ Act, 1908 (8 
) -(WJ, s. 14. For the liaWli^of tne 
iorinei under the County Bankers 
gorier v. BufireM (1843), 7 Beav. 134 ; Hewa 
8m. 632; Be Watton*s EetaU (1857), 23 Beav. 





r'jffflin.i. disMbaWthe estate amongst the beneficiaries ^thont providing 
^|dsi^eipect lor the lidbilit^r attaching to the estate in respect of shares' not folly 
0 the paid up, forming part of the estate, commit a devattavU^ and mre 
personally liable to pay calls on the shares np to the amount of the 
■ assets distributed (g). 

Pnflun^il Where a personu representative has had the shares transferred 
' — ‘ into his own name, he becomes to all intents and purposes a 
member of the company, with the consequential liabilities of mem- 
bership (r) ; and the same principle applies in the case of any 
tim further shares he accepts to which the estate he represents is 

entitled (s). But the mere production of his grant of administra- 
tion for the purpose of having it recorded in the company’s boohs 
does not render him personally liable as a shareholder, whatever 
entries may have been made in the books (t), nor does the receipt 
of dividends by him of itself amount to a personal acceptance of the 
shares (a). 

Bight ot Personal representatives are entitled to have their names entered 
on the company’s register without any statement that they hold 
nraes entail shares in a representative capacity, and to have them inserted 

on company’s in such order as they please (b). They may, if they choose, 
execute a valid transfer without ever having been registered as 
members (c). 


Joint oon« 
Unotm 


718 . The obligation upon a joint contract devolves upon the 
survivors, and the estate of a deceased joint contractor is under no 
primary liability (d). 

The question whether a particular promise is joint or several, or 
both joint and several, i9one of construction (e). A bond, though 
joint in form, and though it would be construed as creating a joint 
obligation only at law, may in equity, in the administration of the 
estate of a deceased obligor, be construed as joint and several, 
especially in the case of a bond given by partners, or in substitution 
for an antecedent joint and several liability (/). 


(a) Taylor v. Taylor (1870), L. R. 10 Bq. 477. 

{r) Bwhan’t Caw (1879), 4 App. Cas. S47, 649 ; Daff* ExeeiUon' Oau (1886), 
82 Ch. D. 301, 0. A, 

M FeamaidB and D€an*$ Case, Ddbsm's Case (1866), 1 Oh. App. 231. 

(i) BachmCi Gase^ mpra^ at p. 694. 

(a) SeeJSe 8U Georgia Steam Packet Co., Ex parte Doyle (1860), 2 H. & Tw. 221 ; 
Ham^^e 0^ (1852), 2 Be G. M. & G. 366 ; Be Her^wdaUre Banking 


9) « * Samid«r$ (T. H.) A Co., Ltd., [1908] 1 Oh. 416. 

(c) See OompamSs (Consolidation) Act, 1908 (8 Edw. 7, a 69), s. 29. Bor 
semra of notices where the reraesentative has not been registered as a 
member, see Nem Zealand Cold mtraetim Co. (Newbury-Vaum Ftoceee) v. 

?■ Afrita, IM., 

J **.tle CoMFAinxs, Vol. y., p.l 96 . - 

(d) V. fleotAsr (1817), 1 B. & Aid. 29 ; WkSe v. TyndaU (1888), 13 

?*5' itSim. 689 : Colder y.Buther/^iim), 

* -“oA & Bing, 302 ; AtMee r. Piddaek (1886), 1 IC. A W. 664 : MimvelVo Cate, 
BiC* Cm (1876), lu S. 20 Bq. 686, 696, W8« The ezeentor of a deceased joint 

rithw by payment of interest (iS/iaferv. Xauws 
(18301, 1 & Ad. 8M)^or by aoknow^gment (Bead V. JWbe, [1909] IK. B. 677), 
^ Statutes of Xdi^tation as against his o6.oontraotois. 

(e) Pot rolm as to wmetmotion, sea tiae Cownuar, VoL m, pi 888. 

(/) Ben^dy. Browning (18»6), 1 Ch. D. 30, 0. A. ; Zone v. Fi(»i(»»w(1693), 



Fart fe KEpfoiixKTATivfi, 

As between the co-oontractorSt where the joint eohtract is for the 
benefit of all, there is an implied condition that each will contribute 
an aliquot part to the contractor who pays the debt, and an action 
for contribution will lie against the personal representative of a 
deceasM co-contractor (g). But it cannot be stated as a universal 
proposition that in all ca^s where two or more jointly employ a 
third person there is an implied condition in all to contribute 
rateably inter se, so as to bind the personal representative of a 
deceased co-contractor ; each case must stand on its own ground (h). 



fwr. h 

Contraets 
and Torts 
of the 
Deceased. 


7 19- The separate estate of a deceased partner is liable both Liability of 
jointly and severally in due course of administration for the partner- estate of 
ship debts and obligations, subject, however, to the prior payment 
of his separate debts (i). The partnership creditor is entitled to partnership 
prove m the administration of the deceased partner’s estate after 
the separate debts are paid, without first proving that the surviving 
partner is insolvent, and without being obliged first to have recourse 
to the joint assets (A;) ; but it is necessary that the surviving 
partner should be present at the taking of the accounts of the 
deceased partner’s estate (Z). Where there are no partnership 
assets, the joint creditors come in pari passu with the separate 
creditors (m). 

The estate of the deceased partner may be discharged by direct When 
payments, or by dealings of the creditor with the continuing liability dig- 
partners operating as payment of the joint debt (n). It may also 
be discharged by the acceptance by the creditor of the security of 
the continuing partners in lieu of the original partnership liability (o), 
or by novation of the original contract with the continuing part- 
ners (p). But the circumstance that the creditor continues his 
transactions with the survivors, and, at their request, forbears for 
some years to enforce payment (q), or receives interest on his debt 


2 Vem. 292 ; Devaynea v. Noble, Baring v. Noble (1816), 1 Mer. 530 ; Primrose 
V. Bromley (1739), 1 Atk. 89 ; Levy v. Bale (1877), 37 L. T. 709 ; Sumner v. 
l^owdl (1816% 2 Mer. 30 ; Richardson y. Norton (1843), 6 Beav. 185 ; see, 
generally, title Boims, Vol. HI., p, 79. 

C9) Ashby v. Ashby (1827), 7 B. & C. 444 ; Baiard v. Hawes (1853), 2 B. & B. 
28L For right of contribution generally, see titles Cootbaot, Vol. VU., 
p. 472 ; Equity, Vol. XIII., p. 30; and^^nerally, title Guabanteb. 
if) Prior V. Hemhrtm (1841), 8 M. &. W. 873. per Albebbon, B., at p. 889. 

(q Partnership Act, 1890 (53 & 54 Viot. o. 39), s. 9. The Act has not enlarged 
Ike liabilities for which, prior to the Act, the estate of a deceased partner was 
responsible (Friend v. Young, [1897] 2 Oh. 421). • 

(«) Wilkinson v. Henderson [1833% 1 My. & K, 582 ; Re Hodgson, Beckett v. 
Rarnsdate (1885% 81 Oh. D. 177, 0. A. ; Re Doetach, Matheson v. Ludwig, [1896] 
2 Ch. 836, 889, in which case it was held that this rule of procedure applied to 
the case of a foreign firm having a place of business here, one of the partners 
domiciled in England dying and leaVmg assets in En^and, notwithstanding that 
the law of the foreign county difiered^om that of England. 


8 Re Hodgson, Heekett v. Ramsdede, supra. 

0 Se “ 


See tiue Bankbuptoy, VoL II., p. 219. 

W Winter v. Innes (1838), 4 My, & Or, 101, 110. 

Thompsm v. Pereival (1834% 6 B. & Ad. 925, 

„ .P) Re Head v. Head (No. 2), [1894] 2 Oh. 236, 0, A., distinguishing 
Head, Lfead v. Head, [1893] 3 (&. 426; Bifborough v. Holmes (1876), 5 Oh. !>• 
255. . , \ 

fa) tFinifir y, Innes, supra^ 
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‘ ^ fr^ the surviving jttiytiipts (r), ot ubtains Jud^^ni against 
luwsi^ ^iStn'(*X is nut nf ' itself suMoient to' disehaori^ the estate'of the 
of the deceased partoer. 

ai^ Torts 720. In oases in w&ioh the firm becomes liable for the wrongful 
ef the acts or omissions oi a partner, or fpr the misapplioation of money 
fteseased. or property of a third person,, every partner is liable both, jointly 
and Mverally (t) ; in ^ncm oases, ^e liability of a deceased partner 
deyidves upon , his jreprewntativea Where the wrongful act is 
committed after the death of a partner, no liability is imposed upon 
his estate (a); ' ' ^ 

The estate of a deceased- i»rther is not liable for debts of his late 
firm contracted after his death (b ) ; nor does the continued use of 
the old firm-name, or of the- 'deceased partner’s name as part 
toereof, of itself im{K>s6 lia^Uty n^n his represehtative or estate (c). 

OoMaBton. 7SL Where the consideration for a gtmrantee Is given once for 
aU, aain the case of the guarantee of the integrity of a . servant or 
agent taken into a peraon’s employment, the guarantee cannot, in 
the absence of a. stipulatioh to the contrary, be determined by 
notice, and the liability in respect thereof does not cease upon the 
death ot the guarantor (d). But ^here the consideration is frag- 
mentary and supplied from time to time, as in the case of the 
guarantee of a running account with a banker, the general rule is 
that the guarantee is determined by notice of the guarantor’s 
death (e), though not by the mere fact of his death (J). Should, 
however, the contract of guaranty require a special notice of deter- 
mination to be given, 'the personal representative must comply 
with the requirement in order to put an end to the guarantee (g), 
unless the creditor proceeds upon the footing that the guarantee is 
at an end (A). 

Sub-Sect. 2. — Implied Obligalvmi. 

Duty Mising 723« It is not only where there is an express contract that 

*Ti?, V, action^ grounded on some default of the person whose repre- 
^ rontative is sued can be maintained ; if the position of the parties 
is such- that the law would imply a contract from that position, 

M Hanrie v. FanveU (1846), 18 Bwv. 408. 

.. 2 Tea; Sem 286; JSe Mcdgeen, BaJedt v. Bam- 

(Me (1886), 31 Oh. D. 17T, 0. A. ^ , 

(<) Partnenhip^tot, 1890, (68 & 64 Viet. o. 39), w. 10, 11, 12 ; EHanaer v. Sm 
SmArer6 Phoepate Oo. (1878), 8 App. Om. 1218. 

^fii) Demtw^ T. NMe, Baring v. BobU, BouUon’t Cate (1816), 1 630, 616; 
SfWmrf V. SWip,Xl897] 2 Ohi 421.' v . 


(6) Partnership 'Aet, 1890 (68 ft 64 Viet. c. 39), s. 36 (3). 

W PUdifB. 14(2). '.Per toe’ lavr ias' to the liability of a person who hold* 
bi^lt ottt as a pwraiiftr, sse iiito PaamtoiaBiv. - .f - 

V. OWon (1828), 8 Ifyn. ft By- C*- »•) IM? Bhgiiv. Harp* 


' / V WB. U. zvu, u. A. ; ne c«*w, rwmwf .v, oraoi, -[19021 1 Oh. 783. 
l.lw7J 1 1. Xb« 675- " ■ ‘ ^ • v * 

&) A aOneeterJSmeOI )m. &.=T. moeef^, rt89i1 i Ot 678; ' 

(a) J 9arrMW.^ai(f^(1873y^60htApp.^6; Bee generally, qa to the Uabilitio* 
ox a guarantor, title Ouiff^NTiBBs ^ 



^AET BjEEI^TATIVB., ‘ gi| 

thw.ilJ®. Ifpreseijitatiye m^.. held Uablft,(i)f^ There are ffitor. i, 

jinapy casae where air action, cm - Ije ^brought upcoi .obligation In napeot 
impuen by law m conse^nenee of the position whieh.thh parties 
bare tiiulertaken one to another (k). h'amiliar instants afelhose Contraets 
of common carriers and l^lioep (ij, The relation of solicitor and “d Torts 
client (to), the common law liability of tte representatives ' of a 
deceased incumbent for dilapidations (»), and the customary -obli- 
gstions of copyholders, (o) fure' other exam^es. ' Ezampiw. 

78®. Although the estate of a legal tenant for life of freeholds is Settled ' ' 
not liable at (wmmen law for waste, permissive or voluntary (p), yet ^neholdai 
where there is an express, direction in the instrument creating the 
settlement that the property is to be kept in repair, failure to 
comply with that obligation raises in equity a liability against the 
estate of the deceased tenant for life (^. 

The estate of a tenant for life is liable to make good to the persons statatorv 
entitled under the settlement any damages occasioned by.his dafanlt UBbiiu^oi 
in complying with his statutory oblig^fions to. maintain and insure 
improvements (r). 

724. Where leasehold property is settled by will the tenant for Settled 
life, whether legal or equitable, is bound as between himself and leasehokta 
the estate of the testator to perform the covenants and indemnify 
the estate (a), though he is not liable for repairs necessary at the 
commencement of his interest, or in respect of breaches of covenant 


(«) BaHhy€M}f V. Wal/ord (1887), 36 Oh. P. 269. 0. A., per Oottoh, L.J., at 
p. 279. 

(k) Ibid. 

(l) Morgan ▼. JlavM (1861), 6 H. 3t N. 265 ; see, e.g., tititos BAmiiBirr, Yol. I., 
p. 624 ; Oahsixsb, Vol. lY., p. 4. 

(m) WQeon, v. Twker (1822), 3 Staxk. 164; Blvth v. Fladgate, Morgan v. 
nigth, BmUh V. Blgth, [1801] 1 Qh. 337 j Daviee v. Hood (190^, 88 L. T. 19. 

(») SoUers v. Lawrence (1743), "Willes, 413, 421 ; Maem v. LamheH (1848), 12 
Q. B. 796, 7W. The liabilil^ of the TepTe8enta;tiTes is mm legalated by 
statute; see EodesiastuMd Dilapidations Act, .1871 (34 & 36 Yict. o. 43), ss. 34, 
36. 'Where an order has been toade under the Act the .costs of repairs consti. 
tute a debt payable to the new . inoun^bent. bnt of the assets of the late 
incumbent part paetu with the debts' Of his other orediti^ (Be Monk; Wmpnem t. 
JfoJiA (1&87), 35 D. 683) ; see, genewflly.^title BomassiAsnoAi. iiAW, VM. XT., 
p. 768. ■ ' _• , : - - . 

(o) See.i^ Oofthouds. YpL VIH-. R %, * t t « 

(p) hitUpe V. Homfray (1883),54 Ch.;D. ^9, 0. A..^ 

P* 466 : ucLftwrightf Avis v. (1889}f .41 On. D. foUb'witi'g 

T. ITeRidSOS), 1 Bos. 8.).290rI8«r«ev.)J«mJ<>w(l8l3), 4Teni»t.7e4; 

Pome T. BUtdrave (1864), 4 De (J.'M. dl 0. 448, andennlaming dfcte in Xdkwly 
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%Ms where 
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is ah oblfgi^& 


wes wAeiB ulOIB w -j,— , 

oT^ttt^’^nd Aoi>.J88^; (46; iik’46Tiot. o. 38), e. title 

_ wjmWkMK Tinmi ^ T. n. 170 : Be.BdSttt. BAHf V. A.-G*.. (18991 
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arisen befpi^a the testator’s death (b). B«t fdt^oQgh 
as between himself and the testator’s estate the tenant for liifo may 
be under an obligation to indemnify the estate, that obligation 
cannot be enforced by the remainderman after the death of the 
tenant for life against the estate of the latter (c). 

725. The liability of a trnstee for a breach of trust survives 
against his personal representatives (d), whether the loss be occa- 
sioned by default on ms part or by his act (e), and although the 
consequences do not occur until after his death (/). The liability 
of the representative originates from and depends entirely on the 
liability of the deceased, so that the representative cannot rely 
upon any Statute of Limitation in answer to the claim which the 
deceased himself could not have set up (g). An action for breach 
of trust may be brought against the surviving trustees without 
joining the representatives of a deceased trustee (fi ) ; where the 
action is brought against the representatives of the last surviving 
trnstee, new trustees must be appointed, so that the trust estate 
may be represented before the court (i). 

Sub-Seot. 9.—Tortt. 

726. The general rule is that the representative cannot be sued 
for a wrong committed by the deceased for which unliquidated 
damages only would be recoverable (A;) ; the rule is expressed in 
the maxim aetio personalis moritar earn, persond, and the principle 
is applicable both at law and in equify (2). Thus an action for 
deceit will not lie against the representatives of a person who has 
fraudulently induced another to take shares in a company (m), or 
even to purchase shares from the deceased himself (n). 

The only cases in which, apart from questions of breach of 
contract express or implied, a remedy for a wrongful act can be 
pursued against the estate of a deceased person are where property 


(6) Be Cknertier, Odla r. CouHier, Cowrtier y. Ooilee, (1886), 34 Ch. D. 136, 0, A, 
commenting i^n Be Fowler, Fowler y. OdeU (1881), 16 Cn. B. 723. 

(e) Be Parry and Hofkme, [1900] 1 Oh. 160. 

(d!) Adair y. Shaw (1803), 1 Soh. & Lef. 243, 272; Montford (Lord) y. 
Cadogam (Lord) (1810), 17 Yee. 486, 489; Wcdeham y. Stainton (1863), 1 
De O. J. & Sm. 678, 0. A. ; Ooneha v. MvrieUa, De Mora y. Ooneha (1889), 40 
Oh. D. 643, 0. A. ; Wtmett y. Leggatt, [18961 1 Oh. 664. As to fareaohes ol 
trust, generally, see title Kbubts and Trustees. 

(e) Dtmynee v. Bdbinem (1867), 24 Beav. 86, 96. 


ye A»wefeows> ij JLfWkY, Ql 

, Qraylum y. GUsrkem (ISw), 8 Oh. 606. 

% y. Goodwin (1868), L. B. 6^. 646, following dMa in Baker t. 

Mar^ (18321, 6 ^.380; Story v. Gem (1866), 2 Jur. (». s.) 706, end OUe t. 
J^hep (1869), 1 Be O. B. & J. 187, 141, 0. A., and diwenting from Bmne ▼. 
Doran (1844), 13 I Eq. B. 646, and Brereton y. Sutehineon (1863), 2 I. Oh. B. 
648, and (1854), 3 L Oh. B. 361 ; sec, farther, titlM LnaTAiioir ov Aoxions; 
Zbusts ard Trustees. • 

f Be Harrieon, Smith v. AiZot, [189^ 2 Oh. 349. 

Be Jordan, Hayward y, Eamwon, {1904] 1 Oh. 260. 

Hkrhy.Todd (1882), 21 Oh. B. 484, 488 0. A: see, genewUy, 
AcraoE, ToL L, p. 31, and tittee jNxcmmsKOB ; Toax. ™ 

(Z) Peek V. OiNwe|r(i878}, ti. It. AH. Ii. 377. 

(m) Peeh V. 0«ni^,l!^pra. , 

(s) BsZhoieae. 2\^ 1 Oh. 387, 
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or tb« proceeds or value of property belonging to another have ‘ 

been appropriated by the deceased person and added to his own 
estate or money. In such oasra the action, though arising out of cf w|b. 
a wrongful act, does not die with the person. But .where there is 
nothing among the assets of the deceased that in law or in equity 
belongs to the plaintiff, and the damages which have been done to Deceased, 
bim are unliquidated and uncertain, the representatives of the 
wrong«doer cannot be sued merely because it was worth the wrong* 
doer’s while to commit the act and an indirect benefit may have 
been reaped thereby (o). 

In cases where the maxim applies, proceedings cannot be 
pursued against the representative even though the death of the 
wrong'doer does not take place until after a judgment or order 
directing an inquiry as to damages (p). 

727 * Where proceedings which are authorised by Act of Parlia- Proceedings 
ment against a person are in the nature of an action for a personal 
tort, as, for instance, the right to recover in a summary manner 
the expenses of repairing a highway caused by extraordinary traffic 
thereon, the proceedings cannot be taken against the representative 
of that person after his death (q). 

728 . Where a co-respondent against whom damages have been Damages 
awarded dies before paying them into court, there is no remedy 
against his executor in the Divorce Court, and no order for payment jenit 
can be enforced against him in that court (r). 

729 . The statutory liability of a director of a company to com- TorUons acts 

pensate a person who has applied for shares or debentures in a : 

company on the faith of a prospectus, for the loss he may have 
sustained by reason of any untrue statement in the prospectus, 

does not survive (s ) ; but there appears to be a doubt whether 
the statutory right of contribution amongst the directors is or is 
not enforceable against the representative of a deceased director (t). 


(o) PhiU^ V. nomfray (1883), 24 Oh. D. 439, 0. per Bowmr Md 
Cotton, L.JJ., at p. 434 ; see ibid., at pp. 437 

follovins earlier autiiorities : — ShemngUnt CSm« (1M2), Sav. 40; Com 

(15901. 3 Leon. 241 : Todoy v. Winwaia (1390), Oro. Elia. 206 ; lF*«o/<«»<er 
& 1^. Wme. 406 ; Wv v. TroU (im). 1 (^w^371. 

875; PoUdmeuy. Warrea (1801), 6 Ves. 72; Zanwiowne (Jlfoiv««) 
{jOwngor^ehimm) (1813), 1 Madd. 116; Oardinorr.Fdl (1819), IJac. & W. 
22 ; Monypeang v. Brittoto (1832), 2 Buss. A ^ 117. _ 

(f) V. Homfray, tupra; Smith v. Eylts (1742), 2 Atk. 383; Davoret 

V. WooOm, [1900] 1 1. E. 278, a iL 

Vo«d,'ci8W] P. 187, 0. A. For divoroo, aee title 
lim 2 233, 

oftaft waa deoidad upon tbp Dirootors Liability Aot» 1®^ (W « «4 Tiot* 
e- 64), n, 873; the prSmt liabiUty is proacribed m eu^ kogoage by 
the Ooiapeides (OoDSobdatfam) Act, 1908 (8 7, ^3®)* *• 8J* r *». ♦ 4 .i,> 

W In ^uphaari v. Bray, waa held by WA^KOlutON, J., that ffie 

ri^t (d waewloTOQi^ against ffie but on ap]^ 

the order Consent taiied, liia/oourt intamafiM.tittt B w^ not pw gff^ 

atwasdeoMkd M« ShtyJuard v. mUft 


^oro^iwyii 

^ till 1 

tl«)712<l!h,|i7l,t(.A.. 



ExsdUTdiiii AKD Ai>Hiiifisi!iu.T6BS. 


<; :^a»r. 1. for lops Mtstldliieid by tbe ndgligonco Qf a direotor does 

lainspeot a.di' aandvo («): nor ia the pwtieular remedy by -way of mis. 

Of^ feaabhce prooeedihks'enfoioeable againat his representatives (a). 

Bnt the estate of ef decet^ director is liaUO id reSpeofr of olahna in 
**l53#Tk“ the hatare- bf‘a 'breach of tmat, osi.fOr instance, the payment of 
'PocoMcl dividends ont of capital (6^. 


Statutory 
zemedy for 
wrcmgs to 

propertja 


Continuing 

wrong. 


7>30e'-BepK€[Beiitativ6B may be sued for wrongs eommitted by 
Oie deeeased'to anotther in respect of his proper^, real or personal, 

E rovided that the injury was committed within six calendar months 
efore ^ wrong^doer’s death,; and the -action is brought witiiin six 
Mblehdar months- alter the representativeB have taken upon .tiiem- 
aedves administration- of 'hia restate and effects: the damages in 
such case rank as a simple 'contract- debt(c). Where the injury 
was cominitted more than ,aii; months , before , the wrong-doer’s 
death, an action, though brought against him in his lifetime, 
cannot be maintained Ogainst his fepr6sentatives(d). 

iThe test to be applied iji asc.ertaining whether the action' under 
the statute is broughli in'twe is not when the wrong was committed, 
but when the injury was committed. And, accordingly, in the case 
of a continuing wrong where the injury accrues from day to day to 
a period within six cuendar months of the wrong-doer’s death the 
action is maintainable<e). < 


Liability oil 
lepresen- 
tutiTe’B own 
eontcaots. 


Shot. 2.— Jn respect pf^ HU Own Acts. 

Sub-Sbot. 1, — To Third Parties. 

c 

731 The representative - is personally liable npon his own 
contracts, and cannot limit his liabilify to the extent of assets in 
his hands. Thus, upon counts for goods sold and delivered and 
woric and-labour done, he can only be charged personally, and the 
only possibla jndginent ia de bonis propriis (/). Bat an action can 
be maintained againat him in -hia lepreaentati-ve character, where 
^e consideration for his promise is a contract or transaction with 
his testator (g). 

Bepresentativcs Of a deceased partner who are entitled to profits, 
bat who never interfere in the business, are not liable as partners 
in thoifirm (k). 


V. w;, nuu muo vuMrAHiJSBi ' Y OX. pp. 4<0 ev $€Q. 

^ ^ fijaijw, B« BmjuU, Masonie and Qtntm Life Atsviranes Ofe. Sharpe, 

fe) tSvirPMMedure Act, A 4 4. 0. 42), r. 2; 

£»A!T,ir(^Mri882),21.Ql>.Dv^ O..A. - . , . \ 

0 V tphtBUcImn' ra fiwmlfrSBe. or 

*»Ka - 




(&) Bidm% M<mmpnd(Wi), L. B. 7 Bzob. 21^ Ml, 
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738* The Statute of, PrEn^,(0.pi^pvide8 tba]t ab action is to b# Swr.*,’ 

broa|[ht agunBt an exeontor or auiuinistrator/tii^ special fiinspcet 
promise to answer damages oat of his own estate, unless the Pf |ltoj 09 *u 
agreement apon which tha ae^n is brought, or pniwe note or 
memorandum thereof, is in writing and signed by him or . by some tn^ia 
other person thereunto by huh laurfully authorised. ' ’ - annrw 

' According to the' old >w. the cbnsideratibn for the promise inusl 
be expressed in the ^itihg, or appear by necessary inference estate.**'”^ 
thOTefrom (*); and it is couceived that the law in this respect m 
still m force, as the subsequent enactment (i), which proves that *or the 
the consideration fdr a special promise to answer the debt, default, P«*®uoa«M* 
or miscarriage of another need hot appear in writing or by .neces- ******“' 
sa^ inference therefrom, is silent as to a special prcnniBe by an 
executor or administrator to answer damages out of his own estate. 

The statutory .requirement as to a writing does not extend to a 
promise xnado by a person, not an. mocutor, prior to his' obtaining 
a grant of letters of administration (m).. 

733. In addition to the statutei-y requirement of a writing, ihe Onuidoatioa 
promise requires, like all other agreements not under seal, to be 

^ven for a sufficient consideration (n), such as giving time for 
payment (o), or undertaking to pay interest on a debt not bear- 
ing interest (p). Where the instrument, such as a promissory 
note, is one which j^imd facie imports a consideration and may 
induce forbearance, it is not necessary to give evidence of con- 
sideration alivmde(q). There can, of course, be no forbearance to 

sue a person who has not actually taken out administration (r). 

• 

734. A person who is under an obligation to indorse a bill of indoneniBt 
exchange in a representative capacity may indorse it in such terms 

as to negative personal liability («). If he fails to indorse it in such ^ ' 
terms he is personally liable upon it (t). 

736. ' The representative is, of course, personally responsible for Torts oom- 
all torts committed by himself; but where the injury has been «nittediv 
occasioned by himself or his agents in the reasonable management tWeT™'*' 
of the trust estate, he is entitled to be indemnified out of the 


persons holding themselTes out ss partners, and as to what aots oonstitat^ 
partners, title PABXsmtsmp. 

(«) 29 Oar. 2, 0. 8, 8. 4 ; see also titte Opa^'CBAQXS, Yol. YIL, p. 361. 

(Aj Wain T. Warliert (1801), 8 iEiast,.i.0;. iSau»dsr« y. Wak^fyld (1821), ^ 

B. & Aid. 698- : 1. Wms, Sannd. 211, n< (d). * . . 

(1) Meroanme Law Amendment Act, 1856 (19 & 20 Yiot. o. -79), b. 3. '- 
(♦») romliwwi y. WW (1738), Ainh. sSo; . • 

^ (n) .BBsch y, Kamegdl (1748), Yee. Sen. 123| Bann y. Sughe$ (J.l'iS), 7 
Term Bep. 860, n. ; Jonet v. Taimeri (1827), 7 B.,& 0. 642. 

(o) Davis T. Seuner (1671), 2 Lot. 3 j Hawes v. Smith (1676), 2IieT, 122. • • 
ip) Braily v. Heath (1830), 3 Sim. <48 ; Jones ▼. Ashbmmham (1804),'4 ESet^ 
*68; OkOds y. Momns (18St), 2 Bred. drBing. 460. ; .> : . 

(j) BHovt y. Bristow (1830), 1 Of. & J. 281. • * 

W,Wslse»y.flsrfs(1830),4M.& W.796,Ea:.Oh. ^ - 

. is) Bjfie of - Exchange Act, .1882 (46 & 46 Yiot. o; 61), e. 31 (6) ; see also title 
Bmm Of I^wssoby,. notes,, aim ]NBaofmBXiU Iusteuvents, 

(<) Hi^i, Thom (1786), 1 Term Bep. 487. 



; s. assete (a) i and the ^erdcfn Injured has the r4[ht to be SDlixon^ted to 

^v'^Nspeet the ianre^ntative’s indemnity (b), 

s&m»own 

AotS. 8 xjb>Sbot. 2.— On a Devastavit. 

Katanet a 736> A personal representative in accepting the office accepts 
dsrastmtit, duties oi the office, mid becomes a trustee m the sense that he 

is personally Uable In Muify for all breaches of the ordinary trusts 
which in courts of equity are considered to axise from his office (c). 
The violation of his duties of administration is termed a devastavit ; 
the term “ devastavit ” is applicable not only to a misuse by the 
representative of the effects of the deceased, as by spen^g or 
convwting them to his own use, but also to acts of maladministra- 
tion or negligence (d). 


737- Thus a representative commits a devastavit if he pays 
tratfoa. debts otherwise than in their due order ; if he makes payments to 
legatees without providing for debts (e) ; if he applies the assets in 
payment of claims which he has no right to satisfy (/). The 
duties of the representative with regard to the getting in of the 
estate and the investment of money in hand have been previously 
dealt with (g ) : a breach of such duties amounts to a devastavit. 
An executor is also liable for paying a legatee a sum greater than is 
warranted by the existing state of the assets ; but ne will not be 
disallowed a payment made to one of several residuary legatees, 
because through a subsequent decrease in the value of the assets 
such residuary legatee may have received more than the other 
residuary legatees (A). ^ 

KegUgcnoe. 738. Similarly a representative is guiliy of a devastavit where loss 
occurs to the estate owing to his negligence, as where by his delay 
in taking proceedings a debtor is enabled to plead the statutory 
‘ limitations (t), or if the debt is lost owing to the debtor’s bankruptcy 
or inability to pay (A) ; or if ho allows debts bearing interest to run 
on when he has assets in hand sufficient to discharge them (Q. No 


(a) Bmett y. Wyndhatn (1862), 4 Do O. P. & J. 289, 0. A. : Be Baybould, 
Bayhould y. Turner, [19001 I Ch. 199. . 

(b) Be Baybould, Bayhomi y. Turner, supra. 

(ejBe Marsden, Bowden y. LayUtnd, Cfibbs y. Aaylcuut (1884), 26 Oh. D. 783, 
per KAV, J., at p. 789. 

S Bac. Ahr., tit. Executors and Administrators (L), 1. 

Eor the statutory jraoteotion giyen to representatiyes who advertise for 
debts, see p. 243, emte, where the representative fails to sdrertbe, it would 
appear that he cannot rely on mere want of notice of the debt; see Chdsea' Water- 
works [Governor A Co.) y. Cowper (179^ 1 275 ; Norman y. Baldry (1834), 

6Sim.62t: £fi»«(%y.2>ay(1837},21C.ftW.684; BOIy.Ooiame (1839), IBeav. 540. 

(/) Omn. Dig., Ut. Administration (I, 1) ; ShaBerose v. WrijAt (1660), 1* 
Beay. 538 ; Midyley y. Midgtey, [1893] 8 Oh. 282, 0, A. 

{g) See p, 242, ante, 

'h\ Lloyd v. Lb^d (1875), 23 W. B, 787? 

J Hayward v. Kinsey (1701), 12 Hod.' Bep. 568, 573. 

Seejk 242, arde. 

Bate V. BoHns (1863), 82 Beay. 73 ; Hall y. Hallet (1784), 1 Cox, JSq. Cas. 
Jhrttford y. i>om/of^ (1806); 12 Yes. l27, 130. He is not Bable fbr loss 
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liat^iiy, libweydr, attaches to necators for delay in proving thd 
will &»). 

739* Where the assets of the testator have come into the 
possession of the representative and are afterwards lost to the 
estate, the equitable rale that the representative stands in the 
position of a gratuitoos bailee, and cannot therefore be charg^ 
without some wilful default (n), is applicable (o). It rests upon the 
person seeking to charge the representative to show that tne loss 
was attributable to his wilful default, and it does not rest upon the 
representative to show that it was not(p). 

A personal representative enjoys the same protection as a trustee 
against losses incurred by the appointment of an agent, solicitor, 
or banker (g). 


■ . 0«OT, S./ ■ 

Aeik 

BcpioMii* 
tatire a 
grataitoos 
Eailee* 


Lossea arising 
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740. A person injured by a devastavit is but a simple contract Bemedjr 
creditor of the representative, and if he elects to sue the represents* „ 

tive in that form of action his claim is barred at the expiration 
of six years from the date on which the act of devastavit was 
committed (a). 

In the case, however, of an order to account made against a Position of 
representative in administration proceedings, as distinguished from Kpr^ntativo 
a claim in respect of a devastavit, it was the rule in equity that the a 

representative could not, in rendering his accounts, first set up his dswtavU. 
own devastavit, and upon such devastavit raise the defence of the 
Statute of Limitation. This rule was based upon the principle that 
80 far as he was not able to discharge himself, the assets must be 
treated as still in his hands (6), and was established at a time when 
there was no Statute of Limitation upon which a trustee could rely; 
and it is an open question whether the benefit of lapse of time as 
a bar to a claim now given by statute (c) to trustees does not 


(«t) Se Stwena, Cooke v. Stevens, [1897] 1 Ch. 422 ; affimed, [1898] 1 Ch. 162, 
C. A. ; Be WffWhs Morris, Morris v. Morris (1908), 124 L. T. Jo. 315. 

(n) Job V. Job (1877), 6 Oh. D. 662 ; Jones v. lewis (1751), 2 Yes. Son. 240, 
241. The old rule at common law was that the representatiyo was liable for the 
loss of aaiwta , onco they had come to his hands; see Crosse v. Smifk (1806), 
7 East, 246. 

(o) Trustee Act, 1893 (56 & 67 Viot. o. 63), a. 24 ; see title Tausis A»D 

TlIU STSSS 

(p) Be brier. Brier v. Mison (1884), 26 Ch. D. 238, 0. A. „ , , „ 

w) As to such protection, see Speight v. Count (1883), 9 ^App. Gas. 1, ii Be 

Barsons, varts Belehier, Ex parte Parsoru (1754), Amb. 218 ; Jobson v. Palmer, 
[1893] 1 Oh. 71 ; Shepherd v. flarrta, [1905] 2 Oh. 310 ; Trustee Act, 1893 
(S6 *67 Yict. 0. 63), ss. 17 (1), (2). (5), 43 ; and ti^ Ta^s and 
(a) OkarUoa r. Low (1734), 3 P. Wms. 328, 331 : T^e v. Ear (1866), 
5K.&J.64; Be (Tafs, Plato v. (1883), 22 Ch^D.JW;. and see i^coasv. 
Wonua, [1907] 2 K. R 8 ' ■ 

6^gaiii6tthBrepreBentativ6|Ma«w«w»aw»- _ - /H't 

mr.b.Ms.’s. •_ ihid,f per Lord ALYEB9TONB, O.ti.i 


WormoU, [1907] 2 K. R 860, 0, A ; the ground of complaint ^ ™ plai^ 
sgainst the repieBentative, in an action in respect of a w the wioi^m 

act of tile xenreewtatiTe in wasting the assets, Bnd., per Lord Advebstonb, 0. J 

A i^fBifadee T. (1808), . 88 Oh, D. 609; Laems v< TTormoK, lupro, 

1^^., a p. . col a a, akia atan Ijfla T.nftTATmW fiK- 


, («) isw Jl A W yi«t. <v 

Aorohi,;* 


1 8. 8) IgiBe title LDOTATrog of 
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ftpplj’. ta a legal personal Baed in administration 

proofings (d), and whether his liability in respect of ttiipney 
honestly paid away by him is not barred at the expiration <of six 
years from the date of payment, whatever be the fom oi'^^pro* 
ceedings by which it is Sought to enforce the liabilify (e). 

.741. Upon the bankruptcy of the representative the person 
injured by ek 'demsta^t may put in a proof (/). Where a sole 
representative becomes bankrupt it would seem that he cannot 
prove against himself without an order of the court (g). In such a 
case a legatee may apply for leave to prove (h)- Where the bank, 
rupt representative is one of several representatives, the others 
may prove in his bankruptcy in respect of his devastavit (i ). . 

742. Executors and administrators, whether of executors de^ son 
tort or of rightful executors or administrators who have committed 
a devastavit, are liable in the same manner as their testator or 
intestate would have been, if living (k) : their liability is, of conrse, 
limited to the value of the assets of their testator or intestate. 

The concurrence hi the act of devastavit of the party suing, 
as a general rule, releases the representatives from liability (Q, 
even though the party concurring derived no benefit therefrom (m). 

743. The court has jurisdiction (n) where the representative 
commits a breach of trust at the instigation or request or with 
the consent in writing (o) of a beneficiary, notwithstanding that 
the beneficiary may be a married woman entitled for her separate 
use and restrained from anticipation, to impound the interest of 
the beneficiary in the fimst estate. In order to impound the 
interest of the beneficiary it must be shown that he knew the facts 
which would make the act a breach of trust (j>). The statutory 


(d) Tnwtee Act, 1888 (61 A 62 Viet. o. 69), s. 1 (3) ; see also ibid., e. 8 (3). In 
Lacont v. ITomoZl, [19073 2 K. B. 360, 0. A., Lord Altebstone, 0. J., at p. 362, 
stated ^t he was not entirely satiefied that an executor, merely as such, 
eaxhe within the definition of a trustee given by the Act, but he expressed no 
opinion on the matter : Buoeiet, L.J., did not deal with the point. 

_ M Compare the judgments of Flbtohbb Mototon, L.J., and Buobmt, L.J., 
m Zaeotu v. JFormoll, eufra. 

(/) Toller, Law of Executors (ed. Breston), 429. 

(j) Be Howard and mhe, B» parU Bhaw (1822), 1 OL & J. 127: Be Oolmav, 
Ex parte Cbhnan (1833), 2 Beao. ft Gh. 584. 



BASEEUPTOI AMD jESOLVEITOy, Vol. n., p. 210, 
tt) Stafc (1678) 80 Oar. 2, o. 7 ; stat (1692)4 WilL ft Uor. o. 24. a’l2 ; see 
« ^ 216 a, 219 ^ Q>ward v. 

(looo), Jj, H. 2 0, Pe 158s, ", 

9!“*' 0. A.; Be Smertd, 

(«) 1893 (Sft ft ?7 Vipt. q. 68), B. 46 (1). 

r ^ » Writing, sw‘G'riif^X''V, %A«, 
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jnrMiotion io ijiipoand does iiot 0{>erate to depritS ihO representa* 
tive <rf the toneflt of the geheral lule above referred to (a). 

74A« The coQrt' has also ■ jurisdiction to relie W a personal 
representatiye either \rhoUy or partly from personal liability for a 
breach of trust where he has acted honestly and reasonably, and 
ought fairly to be excused for the breach and for omitting to Obtain 
the directions of the court in the matter in which he committed 
the breach (b). Each case miust be decided on its own merits, but 
the court must bo satisfied that the representative acted reasonably 
as well as honestly (c). 

Thus executors may in special circumstances be relieved from 
liability for failure to get m debts owing to the estate (d), for 
making payments to their solicitors in reliance upon their state- 
ment that the sums were re(}uired for purposes of administration (s), 
or for making payments to legatees where they have reason to 
believe that the estato is solvent (/). 


Sbct* S. — In retpeet of the Acte of a Oo-r^'eeentative, 

746. In the absence of any provision to the contrary contained 
in the will, an executor is chargeable only for money and securities 
actually received by him, notwithstanding Us signing any receipt 
for the sake of conformity, and is answerable and accountable only 
for his own acts, receipts, neglects, or defaults, and not for those of 
any other executor (p). 

746. It is, however, the duly of executors to watch over and, if 
necesstury, to correct the conduct of each other (h); and an executor 
who stands by and sees a breach of trust committed by his co- 
executor becomes himself responsible for that breach (i). 

It is not incumbent on one executor by force to prevent money 
from getting into the hands of another executor (k); but if he 
unnecessarily hands over assets to a co-executor (1), or unnecessarily 
does an mst which enables his co-executor to obtain sole possession 
of the' assets (in), he is liable for the loss incurred thereby. 


(«) FUkhtr V. OdUt, [1905] 2 Oh. 24, 0. A. 

(t) Judicial Trustees Act, 1896 (69 & 60 Yici o. 35), 88. 1 (2), 3 (1) ; see 
•Iso title Tbubts Aim Tbustbiis. ' 

(c) Bn Turner, Barker r. Ivimey, [I897J 1 Oh. 536. 

W Be Boberti, KtdgU v. ilciert* (1897), 76 L. T. 479, 0. A. ; .58 Orindeg, 
Clem V. €MndM, [1898] 2 Oh. 593, 0. A. 

(e) A Bn Otifford'e (Lord) Eitate, Be Clifford {Lori) V. <}ttBier,Bn Clifford 
{Lord) V. Lantdownn (Marmit), [1900] 2 Oh. 707, following Baton v, Bacon 
(1800), 5 Yes. 331. ' . 

c?63),^i ,24 ; see also title Ita^S^ AM# 
TsusMniis, ' " ' , . ■ 

'A) d^fesT. 5% (1848), 1 Kao. act. 422,433. v . i* 

|<) Booth T. Booth (1838), 1 Beav. 126 ; IPiKtani* v- Bi«(^„(J^),,a |oay. 472. 

J ^SSmdr. 4 ^v. 

^ ! -ete alto towny. [IttW] 1 1. E. 320, tt A. ' 

jf, Wlett (mi5\^!Peav. IM7. 2^i T> Boibe {Wfbe 
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j • ' V' • , ' 

Thd tm of his liability is the neceeeity of the act; if the 
•iteimeetof aot is one \rhioh is reqou^d by the regular course of business, it is 
^ thsAetsof not an unnecessary aot(n). Thus, if money is required for the 
s Co-rrare- payment of debts or legades, one executor is safe in joining in the 
se ntanT S. q{ assets and permitting another executor to receive the 
Tests ot proceeds for that purpose ; but if he joins in such sale when the 
money is not required, and he has no reasonable grounds for 
believing that it is so required, he is liable for the money so 
received by his co-executor (o) : and it would appear that he 
cannot safely intrust his co-executor with the assets for the purpose 
of handing them over to the residuary legatee (p). 


Sect. 4. — LiahiUty to Account, 

Dstyto 747 . It is the duty of executors and administrators to keep clear 
keepdesr and accurate accounts, and to be always ready to render such 

Mconnts. accounts when called upon to do so(q). It is no excuse that they 

are inexperienced in keeping accounts, for in such case it would 
be their duty to employ a competent accountant to keep them (r). 
'Where they are required to furnish accounts, they may demand to 
have the costs of doing so paid or guaranteed before complying 
with the request (a). A legatee is not entitled to a copy of the accounts 
at the expense of the estate (t), but he is entitled to inspect the 
accounts kept by the representative. 


No for 748 . The personal representative is not entitled to any allowance 
taiowanee for for his time and trouble in transacting business relating to the 
estate ; he is entitled to lus out-of-pocket expenses only (a). Thus, 
° ^ he cannot claim commission for collecting rents {b), nor for acting 
as auctioneer (c), or banker (d) ; nor, where he is at once the partner 
and executor of the deceased, can he claim an allowance for carrying 
on the business (e) ; but in special circumstances the court may 
allow him remuneration for acts done in connection with the 
estate (/). 


(n) Clough V. Bond (1837), 3 My. & Or. 490, 496 ; Be Oaiguoine, Oeugaoine v. 
Oae^ine, [1894] 1 Oh. 470, 0. A. 

(o) TerreU r. Matthewe (1841), cited 1 Mao. & G. 433, n. ; see, too, Ghamhen 
T. Minchin (1802), 7 Yee. 186, 193; Brice y. Stokee (1803), 11 Yea. 319; 
Bhipbrooh (Lordf t. Einehinbrook Ujcrd) (1810), 16 Yes. 477 ; Underwood r. 
Btevene (1616), 1 Meir. 712 ; Leee y Bandenon (1830), 4 Sim. 28. 

(p) Jfosee y. Levi (1839), 3 Y. & 0. (BX.) 359. 

(a) Freeaum v. Fairlie (1812), 8 Mor. 29, 43, 44 ; Pearee y. Grwn (1819), 1 
Jac. & W. 135, 140 f Thompton v. Dunn (1870), 5 Oh. App. 673 ; see alM title 
Tausis Ann Tsustbes. 

Ji Wroe V. Seed (1863), 4 Oift 426, 429. 

Se Botworth, Martin y. Lamh (l889), 58 L. J. (oh.) 432. 

OtUm V. Oilby (1645), 8 Beav. 602. 

Bobimon v. Fett (1734) 3 P. Wms. 249; Brocktopp y. Bmwa (1820), 5 
90; Broughton v. Broughton (1855),*S Se 0. M. A G. 100, 164; Barber, 
Bargeu y. rMeome (1886), 34 Oh. 1>. 77, 80. ; 

(5/ Eiehcileon y. Tutin (No. 2) (185?), 8 £ A J. 159. 

XeyEiihmm y. Booth (1848), 11 B»v. 273. 

(A Mt^Mng^ y. Orant (1640h Olty. A Or. 258, 263. 

le) Bm^ V. Burden (1818), iVes. ^ B. 170; l^oekad v. DawmXXm), 



’ The |]meiple of disallowing remuneration applies to the case of 
. a firm m which the personal representative is a partnmr (g), unless 
there is an express agreement between the partners that the 
executor-partner shall not participate in the profits to be derived 
from the business connected with the estate (h). 

T49* In the case of Indian asseisj an executor was formerly 
entitled to a commission of 6 per cent on all assets actually 
collected by him in India (i) : the allowance did not extend to assets 
remitted to the executor and received, by him in England (ft), nor 
was ho entitled to it where he had a legacy for his trouble (Q. The 
allowance was based on the existing practice of the Indian courts ; 
that practice has since been superseded (m), and accordingly it 
would appear that no such allowance would be made at the present 
day. 

760. The ride that the representative is not entitled to any 
allowance for his time and trouble applies to the case of a solicitor- 
executor, or solicitor-administrator (n). In the absence of a special 
clause in the will authorising him to charge for professional services, 
he is only entitled to out-of-pocket expenses, and not to profit costs for 
work done out of court, whether acting for himself or for the body 
of executors (o); the firm of which he may happen to be a partner 
is entitled to no larger allowance(^), although all the business may 
have been transacted by his partner (<;). 

761. Should the representative in disregard of the above rule 
have received any profit costs, he must account for them to the 
estate, even though they were not earned at its expense. Thus he 
must refund the profit costs received by him in preparing a lease, 
although the costs were paid by the lessee (r), and he must refund 
commission received by him upon the introduction of business 
connected with the trust (s). 




4 De O. J. & Sm. 452, 0. A. ; JRe Freman*9 Settlement Trusts (1887), 37 Oh. D. 
148 . 

(^) MaUhison ▼. Clarhe (1854), 3 Drow. 30 ; and see Be Lewis, Lewtsy, Lewisg 
[1910] W. N. 217.’ 

(A) Clack V. Oarhm (1861), 30 L. J. (oh.) 639 ; Be Doody, Fisher v. Doodyt 
HibheH V. Lloyd, [1893] 1 Oh. 129, 134, 0. A. 

(t) Ohetham y. Avdtey {Lord) (1798), 4 Ves. 72; Cockerell v. Barber (1826), 
2 Kuss. 585 ; Matthews y. Bagenaw (1851), 14 Beay. 123. 

(A) JOenton y. Davy (1836), 1 Moo. P. 0. 0. 15,40 ; Campl^ y. Campbell (1842), 
13 Sim. 168. 

(i) Freeman y. Fairlte (1817), 3 Mer. 24. 

(m) See Adininifitrator^GBnend’s Aot, 1874 (Xndiaii Act II. of 1874), s. 56. 

(n) As to remuneration of solicitor ^nerally, see title Solioitobs ; see also 
title Tbusts ahd Trushbiss. 

W Lincdln y. Windsor (1851), 9 Hare, 158 ; Broughton v. 

5 De M. A G. 169 ; Be PorAer, Burgess y. Vinkome (1886), 34 Cm. D, 77. 

( J>) OMne y. Opir 6 y ^839), 2 Beay. 128. ^ xt.- 

Iq) OhHoMhers y. (1847), 10 Beay. 523. For ^ exception to this 
rule whose thm is an eimreBS agreement that the exeenu^-partner is not to 
patti(}ipii |0 in the jmfits w the ISm, see Claek y. Cbrlon, suprop and Be Doodpf 

* * ^*;887y, 34 (Jh, Xh 675f Or Ar 

64, . 
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7ftSk inie rule applies irhere the solicitor does badness in court 
aodng fer himself as solicitor, whether he be plaintiff or defendant 
in the action (t^. There 'is, however, one exception to this rule; 
where the solicitor has act^ in an action, whether of a Imstile 
nature or not, not only on his own behalf, but oh behalf of bis 
co-representatives also, he will not be prevented from receiving &e 
usual costs, BO far as he has not himself added to the expense which 
would have been incurred if he had appeared only fer them (t6). 

Where the solicitor-executor practises in the country and employs 
a' London agent to act in. litigation in which the estate is con- 
cerned, he is entitled to pay and to be allowed out of the estate his 
share of the profit costs receivable by the town agent (a). 

758. A solicitor-executor may act as solicitor fer a beneficiary 
in an action relating to the estate, because that is not part of the 
trust properly so called, and if his beneficiary obtains his costs out 
of the estate, the solicitor is not deprived of such costs (h); but 
he shonld not act for a party who occupies an adverse position to 
the estate, and if he does so he will be disallowed his profit cost8(c). 


754. A testator may of coarse authorise by his will his solicitor- 
executor to be paid for professional work (d), or fer work which 
an ordinary lay executor could have done in person without the 
assistance of a solicitor (e). But to entitle a solicitor to the latter 
charges there must be clear words in the mll(f); a direction 
that he should be paid all usual professional charges is not 
sufficient (y). 

An authority to a prefessional executor to make professional 
charges is a lega<7, is liable to doty, and will fail if the executor 
has attested the will (h) ; and it cannot receive effect where the'estate 
is insolvent (i). 


755. The court has statutory jurisdiction to allow remoneration 
to a personal representative who is a judicial trustee (&). 

ft) Jte Barber, Burgas v. Hntci»n«(l886), 34 Oh. D. 77,j)«r Chittt, J., itp. 81. 
(y Oradock y. Piper (1849), 1 Maa & Q. 664, followed in Jte Barber, Burgess 
V. Vif^eome, supra; Be CmeCUs, Lawton v. Etwa (1887), 34 Oh. D. 676, 0. A. ; 
Be Doodg, Fisher v. Doodg, Eibbert v. Llogd, [1893] 1 Oh. 129, 0. A. ; Jfain- 
« ^ v.^JSHair (1M6), 8 Bear. 688, must b._.treated as overruled; E» 


we VOVy MU.UOU UO 

Barber, Burgeu v. Vfiiicome, supra, per OHErxY.'if.; at p. i 
^a) Burm V. Brutton (184^, 2 Hare, 878. 

W 5* Aorier, Burgeu v. Vinieotne, sm^, at p. 81. 

[cj Be OersdUs, Lmaton r. JSlwu, supra, 

[a) JS. Sherwood (1840), 8 Beav. 388, 341. 

X’ BdunOt ?. 

[18981 2 Oh. 418, 0. A. ; TTlBi. v. (1889); 1 BSav. 669. ' ' 

(/) ^mdMler emd Herit^’, [1907] 1 Oh. 6A . . . 

v>Bbbmson, [1000X2 Oh. 7S2,.wh^'it WM held that ap aptlwrilir to dhiuxe for 
all pTofwnebd semew; Mudihegr in the otflfeuy oouttoV 
non <nr not, did not anthoriw a ohai^ fer 

inofeigioii.* . 'y t.--. -.--i.. ; 
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Fe6S MO also- pa^blo where the Fablio Trnstee acts as persoQal. 
repraseutativeCQ. LialiJQtrte 

7d6>-Tt is an -imperatiTe rule o£ the court that a personal 
representative shall not derive any pecuniary benefit from his 
office {m); he mnst aeeonnt to the -estate for all profit derived from nuAe^ 
the trust property or from his office (n). Thus he may not either profit oat ot 
directly or indirectly purchase any portion of the assets from *•****• 
himself (o) ; and an executor who renews a lease (p), who purchases 
the Reversion of a lease which is renewable by contract or by 
custom (fD, or who purchases the equity of redemption of a mortgage 
vested iu him as executor (r), will be taken to have done so for the 
benefit of the estate. Similarly, be cannot buy debts due to the 
estate (e) or legacies (t) at less than their full amount. 

So, too, a representative who in the course of carrying on his 
testator's business supplies goods to that business from his own 
must, in the absence of an express authority in the will, account 
for all profits made by the transaction (a). 


767. A representative who employs assets in his own business LiaUUty 
is liable to account at the option of the beneficiaries either for the 
profits actually made or for interest on the sum employed (b). 

Where the representative has mixed the assets with his own money own basmeaa 
and has employed both in his trade, the beneficiaries, if they elect 
to take the profits instead of interest, can only insist on the propor* 
tionate share attributable to the employment (c). 

Where the beneficiaries elect to claim interest, the principle upon 
which the court proceeds is not to visit the representative with 
compound interest way of punishment' but to charge him with 
the interest he has in fact received, or which it is just to say he 
ought to have received, or which it is so fairly to be presumed that 
he did receive that he is estopped from saying that he did not 


(0 Public Trufltec Act, 1906 (6 Edw. 7, o. 65), a 9 ; boo titio Tkusts amd 

Tr'P ftTBBBi 

(m) OroBskill ▼. Bowery Bower v. Tuvimt (1863), 32 Beav. 86. 

(») V. Crossland (1856), 3 Sm. & G. 192, where an executor-trustee 

who had accept^ a sum of money to retire from his office was ordered to ref undo ■ 

(o) Hall V. HalUt (1784), 1 Cox, Eq. Oas. 134, 

(p) Keeoh V, Sandford (1726), Cas. temp. King, 61 ; v. Kelly (1874), 8 
I- tt. Eq, 403 ; Be Biss, Biss v, Bw, [1903] 2 Oh. 40, OX 

(2) See Phillips V. Phillws (1885), 29 Oh. D. 673, 0. A. Secus where the 
lease is not so renewable (LongUm v. Wilshy (1897), 76 T, 770; Beuan ¥• 
WM, [1905] 1 Oh. 620 ; see also Bmdcdl ▼. Huasdl (1817), 3 Mer. 190). 

(r) Poshrooke y. Balauu (1833), 1 My«, ds K, 226. 

W Anon. (1707), 1 Salk. 155 ; Ex parte James (1803)^ Ves. 337, 346. 

M Aorton T. Sauard (1848), 3 Ih.&War. ^1. The puwhMo wiU bo set 
aside in faveur of the legateoe who eold their intere^; it wiU not o^te as a 
release- pi ^e estate so as to enure for the benefit of the oo-legatees \y>idX 
, l A lim 2 Oh. 241, 0. A., overruhng Smith y. 

(18^), 2 Bear. 362. 


8mes (1^),2 My. St K. 655 ; Wedderhurnr. WMsrb^^ (1838), 
1 _ A — n Aocan Beav. 388; Macdonald y. Richardson, 


Z, tr. 41 ; Johei y. Eoxall (1852), !« 

3iff,81; a 


Bjohard^y. Marten (1858), 1 (ot. , 

2^ (1872), 8 On. Ajpjp. 309, 

laprw? TM^ham T. HWertani, iHpra. 


Tcwnmdy, Toummi (1869), 1 Gill. 201 ; 
, 329; Bt Pavii, Davit v. [1903] 
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TW0^(B It (d). Where ihe money has been employed in ah ordinary 
trad^ tile court preBomes that the party against whom rdief ia 
Bongd*^ made that amount of prcmt which pereons^ ordinarily 
do make in trade« and in that case directs commund interest (e). 
In the case of a solioitor’s business it is not to oe presnmed that 
compound interest could have been made (/). The ordinary 
mercantile rate of interest is to be taken at 5 per cent, (g). 


758. Where the representative has paid away money to the 
wrong party, though under a bond fide mistake,^ or has made 
unauthorised investments, he' is to be treated as having the sum in 
hand, and must replace the capital with interest (h ) : it is no answer 
that he has acted on legal advice (t). But he will not be charged 
with interest at the instance of a beneficiary who was in a position 
to ask for accounts long before the application (k), nor in respect 
of disbursements honestly made, but disallowed in taking his 
accounts (O' 


769. Upon balances found due from him in taking his accounts, 
simple interest is charged as a rule (m), the fate now taken being 
8 per cent. (n). Where a special case is made out, interest may be 
charged at a higher rate, or with annual rests (o) ; thus, where the 
will contains a trust for accumulation, compound interest will be 
charged (p); and where the representative, without actually trading 
with the assets, has appropriated them for the payment of his own 
debts, or made use of them for bis own enjoyment, he will be 


(d) A.-a. V. J^ord (18dd), 4 Pe O. U. & G. 843, 831 ; Burdick y. Qarrlrh 
(1870), 6 Oh. App. 233, 241. 

(«) See Burdidt y, Qatridc, supra, at p. 2-12 ; see also Walrond v. Wdlrond 
(1861), 29 Bear. 386; Jones y. Foxall (1832), 15 Beav. 388 ; Widtasns v. Powell 
il832),'13Beav. 461 ; Wolkery. Woodward (1826), 1 Biies. 107 ; Tdibs y. Oarpenter 
(1816), 1 Madd. 290; hut compare A.~Q, v. SMy (1829), 2 Sim. 318. 

(/) Burdick V. Oarrick, supra. 

(9) Vyse y. Foster (1872), 8 Cb. App. 309, 329; Be Davis, Davis y. Davis, 
[1962] 2 Ch. 314. 

(A) A.-O. y. ICdhler (1861), 9 H. L. Gas. 634; Be Ifidkes, Powdi y. Hulltes 
(1886), 33 Ch. D. 332, dissenfJng from Salimarsh y, Barrett (No. 2] (1862), 31 
Beav. 349. 


(*) Dtmte y. Blake (1804), 2 Boh. & Ltf, 231, 243 ; BonlUm y. Beard (1853), 3 
De G. SL ft G. 608, 0. A. ; NaHoaed Trustees Co. of Australasia y, Oeneral 
Finanee Co. of Australasia, [1905] A. 0. 373, P. 0. 

(k) Jones y. Morrdl (1832), 2 Sim. (w. 6.) 241. 

(l) Be Jones, Ohrmmas y. Jones, [1897] 2 Oh. 190. 

(m) Be Barday, Barclay v. Andrew, [1899] 1 C^. 674, per SnuuKO, J., at 

Pi 682. 

(n) See Jie Barclay, Barciayy.Jndrtw, supra; see also Be GooderidugheMarhfi>l 
V. WmiaTMy [1895] 2 Oh. 537; Be Lambert, Middleton v. Moore, 718971 2 Ch. 
169; BowUe v. Bebo, Be BmlU, WaUere YsJTreaeury Solicitor, [1900j 2 Oh. 107, 
C. A. ; Tinman v. Patereon, [1900] A. 0. 271 s ^ White/ord^ Inglie ▼. WhUe/ord, 
[1903] 1 Oh. 889. 

Jo) Boekey. Hart (1803), 11 Tea. 68; TMe y. CarpesOer (1816), 1 Madd. 290, 
806. 

(p) JtopAorf V. Boehm (1803), 11 Vea. 92, 107; afBnned (1807), 13 tee, 407; 
^fard Tj9wn/5yr(1806), 12 Vea. 127 1 JTwoW v. Cattee ywai Id B«av. 77; 

Ti 80 m a 743; JIO jEhwMf’e JBstats, Smut ». SuwKf 

(1881), 17 122; BeBarddy, Semdy y. Andtuo, wgret, ■ 
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' eh^r^^Ocl ivith intereBt at higher rate of 5 peif cent. (q). The 
E special oaM need not necessaruy be made prior to the orifiinal 
judgment in the action (r). 

760. A representative who discharges debts due from the estate 
out of his own money is entitled to bo allowed the sums so paid in 
taking his accounts («), together with interest (t). The interest 
should only be calculated on balances found due to him on the 
master’s certificate (a), but the balances maybe struck annually (b), 
and interest allowed^ although the debts themselves did not carry 
interest (c). The representative is not allowed interest on pay- 
ments made out of his own money in respect of costs (d). 

761. As a general rule the personal representative ought not to 
employ an agent to perform the duties which, by accepting the 
office, he has taken upon himself (e). But he may do so in special 
eases, as where there are weekly rents to collect (/), a large number 
of book debts to get in (g), or from the nature of the accounts an 
accountant is required (h ) ; in such cases he is allowed the expense 
of the employment. He may pay a stockbroker’s fee for identifying 
him at the bank on the occasion of a transfer of stock (i), and may 
charge for a power of attorney where he cannot, without incon- 
venience and expense, attend at the bank in person to effect the 
transfer (k). 

He is also entitled to employ and charge for the services of a 
solicitor, but not for doing work which he himself could do, as, for 
uistance, writing an ordinary letter (Q. The beneficiaries may, 
either before payment or within twelve calendar months after pay- 
ment, apply for an order to have the bill taxed as against the 
solicitor (m). Even after the bill is no longer subject to taxation as 
between the personal representative and the solicitor, the bene- 
ficiaries may as against the former have it inquired into and 
moderated in chambers (n). 


(g) Piety v. Stace (1799), 4 Ves. 620; Mousley v. Carr (1841), 4 Beav. 49 i 
JI’Mtcwer V. Chapman (1844), 1 doll. 177 ; see also Trwea v. Townthend (1784), I 
JBro. 0. 0. 384; Berwick-upon-Tweed Corporation v. Murray (1857), 7 Be O. 

& Q. 497, 519; Be Jonee, Jonee v. Searle (1883), 49 L. T. 91. 

i r) Be Barclay, Barday v. Andrew, n899j 1 Ch. 674, 

«) Spaekman v. Holbrwdc (1860), 2 Gift. 198. 

0 Small V. Wing (1730), 5 Bro. Pari. Oas. 66, 72. 
o) Cordon v. Trail (1820), 8 Price, 416. 

(J) Finch V. Peecott (1874), L. B. 17 Eq. 554. 

(o) Biggar v. EattwoodClBM), 16 L. B. Ir. 219. 

Id) Cordon v. Trad, lupra; Lewie v. Lewie (1860), 13 Bear. 82. 

(«) Tre/» V. Dill (1834), 3 Mv. & K 26. , 

(/) WUhineon v. Wdkineon (1825), 2 Sim. & St. 237. 

(j) Bofkimeon v. Boo (1838), 1 Beav. 180. „ 

{h) Eondmon v. Wlver (1818), 3 Madd. 275 ; Be Bennett, Jonee v. BenneB, 
[1896] 1 Oh. 778, a A. ^ 

(»■) Jotue V. Powed (1843), 6Beav. 485 ; Davenports. Powdl (1844), 146im. 275. 
to BhrbtA V. Darley (No. 1) (1^), 28 Beav. 326. 

(0 I hid, 

„ (m) SoBmton Act, 1843 (3 A 7 Viet. e. 73), a. 39; see, geaendly, title 
SoitonoM. 

„ (») JeOmm V. Tetfird (1827), 8 Buss. 477 1 Am v. J<ir»fs (18691, 4 Oh. Al)^ 
816. A dh^ttenoontateedte a testetor’sviU teat his executors dionld employ 
s Pari%)(lff|iijMon m soUoitet.iS not hindii^ upon the vneutors, and does nM 
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762. The representative is farther entitled to be indemnified 
oat of lihe estate in respect of all proper expenses incurred ia 
relation thereto, without any special provision to that effect (o). 
This right of indemnity is a first charge as well upon the income 
as upon the capital of the estate, and the expenses may be retained 
out of the income until provision can be made for raising them 
out of capital (p). The charges and expenses include the costs 
of a probate action respecting the will (q), and of actions relating 
^to the estate, which were brought or defended with the leave of 
the court, or which, though no leave had been obtained, it was 
proper to bring or defend (r). Should the representative desire 
to have hid costs of such actions taxed against the estate, he should 
obtain an express direction to that effect in the order for the 
taxation of his costs, charges, and expenses (s). 

A personal representative who has, without excuse, brought or 
defended an action will be disallowed as against the estate both his 
solicitor’s bill of costs in the action and the costs he has had to 
pay to his opponent (t). 

Sect. 5. — Admission of Assets, 

Wiiat 763. An admission of assets may be by express acknowledgment 

ooD^tes aa qx by conduct. Judgment against an executor by confession or by 
admiMoii. default or an ordinary common law judgment de bonis testatoris is 
an admission (a) ; the admission by an executor of his indebtedness 
to the estate at the time of bis testator’s death is an admission of 
assets in his hands to the amount of the debt (b). Payment of interest 
for a considerable period on a legac;^, as distinguished from a single 
payment (e), amounts to an admission of assets to satisfy the 
legaov(d). Payment of legacy duty will also amount to an admis. 
Bion (e), but not where the amount returned on the legacy duty 

confer any right on the person named to be employed as solicitor (Finden v. 
Stqfhens (1846), 2 Ph. 142 ; Shaw v. Lawless (1858), 15 Cl. & Fin. 129, H. L. ; 
Foster y. Flsley (1881), 19 Oh. D. 518). 

(o) A.-G, Y. Norunch Corporation (1837), 2 My. & Cr. 406, 424: Trustee 
Act, 1893 (56 A 57 Yict. o. 53), s. 24. 

(p) SUM V. Milrw (1884), 25 Oh. P. 710, 0. A. 

{q) Ee Price, Williams y. Jenkins (1886), 31 Oh. D. 485; Graham WCashin 
[1901] 1 1. E. 404, 0. A. 

(r) Rs Beddoes, Downes y. Co^m, [18931 1 Oh. 547, 0. A. 


Is) Payne Y. LUUe {1909), 27 Beav. 83. 

-M CUimJsl. f^oAo^ n rv^ii nr. 


V-/ C%a^«r6 y. Sr^h (1846), 2 OoU. 742; yaried, on another point. Smith v. 

(184n 2 Ph. 81. ^ 

(a) ^ y. Liiglnon{VlW), 1 Salk. 310; BkelUm v. Hawliny (1750), 1 Wils. 
258 ; Be Marvin, Orawter y. Marvin, [1905] 2 Oh. 490 : Thompson Sons v. 
Ctorfe (1901), 17 T. L. E. 455. ^ 

(5) B^hwdl Y. JRothweU (1825), 2 Sim. & St. 217, 218 j Mieharde&n y. Sank of 
England (1838), 4 My. A Or. 165, 174. 

(c) Cerporamn of OUrgymenfe Sons y. Swainson (1748), 1 Vos. Sen. 75; 
A.-G. y. Chamnan (1840), 3 Beay. 255; WhiUle y. ffemmg (1840), 2 B5ay. 396; 

y. Higham (184^, 2 T. A 0; Ch. Oaa. 004^; Bnwster t: Prior (1696), 35 
W. E. 251 ; Parry y. Muddkton (1854), 18 Jur. 992. 

(ci) Payment of interest on a spemflo or demonstratiye legacy does not 
amount to an admission of general assets (Besters y. Severs (1853), 4 Sm. & 

{«) LasoOnr. *M«o»(18«*V4 IJe GK 21. A G. iwx Whim Vi Smning, 

awproa » ' ’ , . ‘.f , ^ 
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Bee<^t 18 Mturned merely aa the estimated value Of the legacy fl«w. ». 
Creditog^^ the legatee with the amiomit of hia legacy in the books s*r**«*"" 
of a business m which the testator was a partner is a sufficient oiAnets. 
admission where the will contains no power to employ the assets in 
the business (p) ; but not where there is a direction that the legacies 
are to remain in the business (&). Part payment of a legacy on 
account is not an admission of assets to pay in full (t). 

The admission of assets for payment of a legacy covers the costs 
of an action to recover the legacy (ft). * 

764. A submission to arbitration of a claim against the estate Submiasioii to 
is m general considered as a reference not only of the matters in 
dispute, but also of the question whether the representative has 
assets, and an award b^ the arbitrator that the representative is to 
pay a sum of money is equivalent to determining that he has 
assets to pay the amount (1). 

76d- Though it is very old law that the payment of one Extent of 
legacy is an admission of assets for every other legatee (m), the 
court now endeavours to deal fairly with each case, and not 
by a mere unintentional admission of assets by executors to 
subject them to liabilities which they never contemplated or 
meant to undertake (n). Thus, if an executor choose on his Own 
responsibility, without reference to the state of the assets, to pay 
small legacies given to servants, it would be hard to say that he 
had thereby conclusively bound himself to pay all the legacies 
given by the will (o), and an executor who had made a payment to 
one legatee, which was warranted by the existing state of the assets, 
would not be precluded from setting up against the other legatees 
a subsequent depreciation in value of the estate (p). 

Even as against creditors, the payment of a legacy is not of itself 
such an admission of assets to pay debts as to disentitle the execu* 
tor from explaining the circumstances under which the payment 
was made (q), nor will payment of interest on a debt amount to an 
admission of assets for payment of the principal (r). 

766. Though an admission cannot be retracted unless a case of Bflect of 
mistake is clearly made out(8), it -is susceptible of explanation (0, admiasioa. 


(/) Sutton V. Bomter (1856), 7 De Gt. M. & G. 9, 0. A. 
w) Townend v. Townend (1869), 1 Qifl. 201. 

(a) Sutton V. Bouiter, tupra. 

(1) Smith V. Stotheard (1837), 1 Jiir. 640. * 

(ft) Bhilanthropie Socv^ v. Bdbaon (1833), 2 My. & E. 357. 

(2) Bo Wanohorou^, Waiuiborough v. Dyer (1818), 2 (Mt. 40; and see title 
ftsBmuTioir, Vol. I., p. 443, note (d), ana the oases there cited. 

(m) Oook V. Morton (1737)', 2 Aik. 2jper Lord Hannwioics, at p. 3. 

An) Ufor&ttoodt. Ourto!/ (1879), 28 W. B. 213, per Haix; V.-O., at p, 216; 

Moimwy (1^), « HIrO, 33, n, ; Qtdbwry v. Smith (l8fl^), L. B. 
. 87. 

foo^hwaito V. SfounoM, (unro, per WioKXic, ^ p>. 35.. 

>) JISi9eftns<der, E4ri«v. /3(sftM{(ier(1906),22T.L.It.223. . 

/Gtewusv. Lone (1847), 6 Hare, 32. 

G«(jMr^V.Brstt (1772), SiTennBep. 8,n. • . 

IH^ V. SThoeltor (1819).'3.8wan.529, 548. 

V. Tenner (1886), 55 L, J. (oo.) 6U,,C 
M . K 251, 852 ; Inge v. Kenny (1846), 4 ^ 


, Brewoter v. Jyior ( 1666 }i 
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and moK^ lie taken to have referenOe to the oircttnistahees 
which &e representatiTe was at the time acquainted, and it the 
cuenmatancee on which he based his admission fail, the admission 
fails also (a). 

On admission of assets an immediate personal jndgment may be 
made against the representative (b), whether the claim be by a 
creditor or a legatee (e), and though the creditor sue on behalf of 
himself and all other creditors (d). An admission of^ assets by one 
executor does not preclude a creditor from requiring the other 
mcecntors to account (e). An admission of assets to pay a debt 
covers. the interest on the debt (f). 

By admitting assets the executor of an executor renders himself 
liable to the same judgment as that to which the original executor 
would himself, if living, have been liable C9)> 


Shot. 6. — Right of SeUof, 

Ri^tcf 767. The right of set-off is a purely statutory right (h) enabling 
a person who is sued for a sum of money to defend himself by 
tighfe, ^ claiming a debt due to himself from the plaintiff in satisfaction or 
reduction of the debt for which he is sued(0 ; it is expressly made 
applicable to the case of an suition by or against an executor or 
administrator, where there are mutual debts between the testator 
or intestate and the other parfy (k). 

When aet^ In order to ^ive the right of set-off the debts must be between 
the same parties in the same right. Thus, in an actimi by the 
plaintiff as executor, the jlefendant cannot set off a debt due to him 
from the executor personally (f), nor can a defendant sued aa 
executor set off a debt due to himself personally (m). Bo, too, an 


(а) Eortlw T. Ghtdontr (1700), 2 Yes. Sen. 83, 86; Payne v. Little (1868), 22 
Beav. 69 ; Clark v. Bate* (1848), 2 De O. & Sm. 203. 

(б) HorAey v. ChaloMr, eupra; Say v. Creed (1844), 3 Hare, 436, 469; 
Barnard r. PumfrOt (1841), 6 My. & Or. 63; Bogere v. Soutten (1838), 7 L. J. 
(on.) 118; Cordon v. 0eol4(1844), 3 Hare, 469, n.; Linccin v. Wright (1841), 
4 Bmv. 427. 

! e) Je^ V. JTooJ (1723), 2 P. Wma. 128, 131, 
a) WoodgoU v. BHdd (1842), 2 Hare, 211. 
e) Norton v. TurvBl (1723), 2 P. Wins. 144, 

/) Posto- ▼. Fo^ IXim, 2 Bro. 0. C. 618; Tea v. Winterton CEdrl), 
Foreter r. Foreler (1792), 2 Yes. 461, commented upon, 4 Yee. 608. 

to) Davenport v. Sa/ori (1862), 2 Be O. M. 4b G. 901, 0. A. 

, Cftristiw* T. Bokm (1887), 86 Oh. D. 223, wr Noatn, J*. 

a* P- 228. The statutes oreatmg the right are 2 Oeo. 2, o. 22, and 8 Geo. 2, 
c. 24. These statntes have been repealed by the Oivil Prooedore Acts Bspeal 
Act, 1879 (42 A 43 Yict. & 69), s. 2, sUd the Statute Baw Bension and Civil 
Prm^nre Act, 1683 (46 A 47 Yict. o. 49), a 4, but the right oceated by the 

ong^ BtatutosisaotefbotedfseeaAoithelonnsr Act ends. 6 of the latter 

Act; ^ 1^ B. S. a, (hid. 19, r. 3, ritte Bctrttr, Yot Ttm., p. 161; and 
gmieiw title Sn-oxF akd OtixamamuM). 

(‘1 Wi^m T. NetiFt. CdtUeriee (1889), Ltd.. [19061 A 0,13ft 

|wvB^^T»T,atp.l41. r 

(» See ^ (172M 2 Oca 8, e. ^e. >3. 

>« 263 jie# alto 
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6xecttt(tt who is sued iox a personal debt cannot set off a debt owing s«n. a 
by tbe plaintiff to the estate (n). 

7B8- The principle is so strictly applied that to a claim by an 
executor for a debt accrued due to the estate subsequent to the Both debts 
death the defendant cannot set off a debt due to himself from S^r*bS?oie 
the testator in his lifetime (o), nor can a person who is sued for a or after 
debt owing to the deceased in his lifetime set off a debt which ^ 
accrued due from the estate subsequent to the death (p). Similarly 
an executor who is sued for a debt accrued due from the testator 
in his lifetime cannot set off a debt accrued due to the estate 
the death of the testator (q). But an account stated by an executor 
in respect of dealings between his testator and another person must 
be taken to show a debt due from the testator to that other 
person, and against this a debt due from the latter to the testator 
may be set off (r). 

There is no principle which requires a different rule as to set-off who* 
to be applied in equity (<) from that to be applied at law, but where KitnMa- 
the representative, having discharged all the liabilities of the estate, 
has, as sole next of kin or residuary legatee, become legally and wedltor. 
equitably the absolute owner of a debt due to his testator, Ihe debtor 
may against a claim for the debt, though made by the representa- 
tive in his representative capacity, set off a debt due from the 
representative personally (t). This equitable exception is not, how- 
ever, to be extended to a case in which administration accounts 
require to be taken in order to show that the representative is the 
beneficial owner of the debt (a). 


769. To a claim in administration proceedings for a sum due in Set^ 
respect of a share of the intestate’s estate, the administrator may 
set off a debt due to himself personally from the next of kin(i), not- 
withstanding that the share has been paid into (»urt(<;) or has been 
assigned by the next of kin (d), or that the debt is statute barred («). 


(n) Biamv. Church (1748), 3 Atk. 691; OaU r. LuUrell (1826), 1 Y. & J. 
180 ; BiOton r. BoberU (1893), 69 L. T. 392. 

(^ Shipman v. Thmnpton (1738), WiUes, 103 ; Schofield v. Corbett (1836), 11 
Q. B. 779 : Bta v. Waite (1899), 11 Exch. 410 ; OTerruIing MarioU v. Thetlwm 
(1892), 21 L. J. (q. B.) 410 ; HaOdt y. HedUtt (1879), 13 Oh. D. 232 ; Be Qregeon, 
GhrittUon v. Bokan (1887), 36 Oh. D. 223 ; B» Otdney, Smith v. CrummUt, [1908] 

1 Oh. 804, 810. . „ . . 

(p) T. JTofiOBoZ iVoWfla'ol Bo«fco/Eiwh»n<i (1876), 1 O.P.D. 496; see 

•leo AlUtony. Smith (1869), 10 B. * S. 747 ; Lamhardey. Older (1893), 17 Beav. 943. 

(r] m^ei^^SnSo^ fl8«),* 8 Q. B. 938, as explained in EM v. Watts, 

npra, ^ . 

(s) NeweB v. Ncdiondl Fraainded Bank of England, supra, per LnroiaT, J., at 
y-604. 

(Q iTonea Ve J&foiaqp (1844), 3 Haie, 068. ts eoi n a . 

(a) Sa mii$, Fere^ A Co., Ex farte Jtfbrwr (18 <9), 12 Oh. D. 491, 0. A. ; 
oxplauung BaiUy v. Finch (1871), L. E. 7 Q. B. 34. 

M Taifhr (1876), Ii. B. 20 Eq. 166. 

1 (4 Be JbMn ChrUimac t^onea, [1897] ? Oh. 190. *^3 

executor to oS against a logaoy costs which have ^en ordered to be paid 
to hiTu , |)y legatee in probate ppcooeedings, see Ba Kkcipman, Knajpman 

WVwitftlsi), 180 h.I). loO,a A. 

%(«) SfCormeeWt JMate, FWfs v. CarduxB (187#), la B. 20 Eq. 644. 



■'' 90^. 6, 770^i:lt \ 7 onld app^ that an nnliqaidated claim stands on the 

of same footing for the purpose of set-off as a liquidated claim (/), hut 
iltot-oft a money claim cannot m set off against a claim for property^). 
Oaliquidated between the same parties and in 

the same right applies equally to a counterclaim as to a set-off (A). 

Seot. 7,—Actiona by and against the Bepresentative. 

ladonement 771- Where a person sues or is sued in a representative 
on mit. capacity, the fact must appear on the indorsement on the writ of 
summons (i). 

BeneSoiariea Executors and administrators may sue and be sued on behalf of 
"tawd **** *** representing the estate of which they are representatives with- 

^ ‘ out joining any persons beneficially inteiOBted m the estate; the 

rule applies to executors and administrators sued in proceedings to 
enforce a security whether by foreclosure or otherwise (A). 


Joinder.o( 
fepreseu- . 
tatiTe and 
penonal 
claimsn 


COBtS. 


Pefcnceso 


772. Claims by or against an executor or administrator as such 
may be joined with claims by or against him personally, provided 
that the personal claims are alleged to arise with reference to the 
estate of which the executor or administrator is the representa- 
tive (2). The court has power, where the claims. cannot be conveni- 
ently tried together, to order separate trials (m), or to confine the 
action to such of the claims as can be conveniently disposed of 
together (n). 

If either party wishes to deny the right of any other party to 
claim in a representative capacity, he must do so specifically (o). 

773. In ordinary cases an executor or administrator, who sues 
as such and fails, is persbnally liable for the costs of the action (p), 
and unless the defendant has been guilty of some misconduct 
inducing the plaintiff to bring the action (g) the judgment against 
him will be that the defendant recover the costs to be levied de bonis 
propriis (r). 


774. The personal representative may in general plead in 
answer to an action brought against him in his representative 
capacity any defence which would have been open to the deceased. 


(/) B. S. 0., Ord. 19, r. 3; Batikes v. Jarvis, [1903] 1 S. B. 649; aee also 
tiue Bet-off and Oouhtebolaih. 

($f} EberU's Hvtds ftnd Be^want Co. V. Jonas (1887), 18 Q. B. D. 469, 0. A. ; 
Lord i^Trustss) v. Qrm Eastern RaUway, [1908] 2^ B. 64, 78, 0. A. 

(A) Maedamldy. CaringUm (1878), 4 O.P. D. 28. For an ina fAtinA of counter- 
dum, see TFotMn V*. Nvwcmm (1883), Osb. & £9. US. 

(0 B.S.0.,0r4 3,r.4. 
h) ibid., Ord. 16, r. 8. 

1 1) Ibid., Old. 18, r. 6. For the object of this rule, see PadwUk v. Bead, Bs 
Bcott’s Estate, 8coH v. Padwick (1876), 2 Ob. D. 736, 743. 

(m) B. S. 0., Ord. 18, r. 1. 

(») Ibid., nr. 8, 9. * 

(o) Ibid., Ord. 21, r. 6. , , 

Ip) Boynton v. Boynton (1878), 4 Anp. Oas. 738. 

(q) Cfotuon V. Freeman (1836), 2 Or. liL ft B. 686: Farley v. Briaid (1836), 3 
ft is, 838 J. PirUead v. North (1847), 4 Pow. ft p. 738 ; Bedtsayne v. Moore 

(1866), 2 Jot, (n. S.) 691. . , ' 

(r) A»Aft» ,T.Fkiy«fcr(1886)r lOr. M:.ftfi. 788; Southgate 7. Orowlm{m6),i 

Biug.(N.Ci)E«». ^ / 



PAET H.— IlAtotltiiSft'oi' the REPffiblilfTATIVE. 


m 


He may further rely upon any of the following defences— namdy, 8 »ot. 7 . 

a that he was never executor or administrator ; (2) that he has by 

ly administered, or fully administered with the exception of and a^iliut 
certain assets ; and (8) the existence of debts of a hicher nature and ^he Beme* 
no assets ultra («). ^ sen^ve. 

776* If the defence of phctic ndTfiifitsiTtzvtt or plctic mcbtiiTiisiTdvit Kce ctpiMt 
prater be pleaded, the burden of proving assets rests upon the «*"!»*»• 
plaintiff (t), and the representative is only answerable to the 
amount of assets i>roved (a). The amount of the duty paid by the 
executor upon obtaining probate is admissible in evidence upon the 
issue of plene administravit (b), but it is not primA facie evidence of 
the amount of assets which have come to his hands (c). 

If the representative pleads plene administravit or plene adminis’ judgment 
travit prater and no other defence, or no other defence except that i^sninst asseta 
of outstanding claims of a higher nature and no assets ultra, the 
plaintiff may either join issue, or, if he is willing to admit the 
truth of the plea, may apply for leave to sign judgment for 
his claim and costs against assets tn futuro, or judgment as to 
part of his claim against assets acknowledged, and as to the residue 
of his claim and costs against assets infiitwro (d). In the latter case 
costs are not awarded against the representative personally, nor 
does he get his costs (c). Where a party is entitled to execution upon 
a judgpnent of assets in futuro he may apply for leave to issue 
execution against assets subsequently falling in (/). 

If issue is joined upon the plea of plene administravit and the where 
plaintiff fails upon that issue, he may enter judgment against assets phdntiff 
in futuro, but must pay the general costs o*f the representative, even *“"** 
though the latter may have raised other defences in which he has 
not succeeded (^). 


776. If the plaintiff admits the defence of plene administravit 
and the action goes to trial on the claim only and the plaintiff 
succeeds as to that, be will get judgment of assets in futuro as to 



Where 
plaintiff 
succeeds on 
claim only.. 


(s) These defences should be specifically pleaded, see B. S. 0., Ord. 19, rr. 13, 
15, and Old. 21, r. 5. The representative may plead both ne ungues executor 
and pieue administravit (Tyson v. KendM (1850), 19 L. J. (q. b.) 434). 

(0 Giles y. Dyson (1815), 1 Stark. 32. 

(o) ^mn^v:Pe<er«(l'790),3TormRep.685,perLordE:ENYON,O.J.,atp. 688. 
(5) JIfann y. Lang (1835), 3 Ad. & El. 699. 

(c) Steam y. MiUs (1833), 4 B. & Ad. 657, dissenting from Foster y. BlaJceloch 
326), 5 B. A 0. 328; Mann y. Lang, Sttpra; Lazonbyy. Dawson (1854), 4 
) 0. M. & G. 556. 

(d) See R. S. 0., Ord. 32, r. 6. For form of judgment, see Ohitty’s King's 

Bench Forms, 13th ed., Form 12, p. 552. « ^ 

(e) OoeOe y. Tteaey, [1896T 2 I. R. 267, 0. A., per Waikto, 0., at p.«0; 

SmttA V. ToMum (1848), 2 Exoh. 205; De Tastst y. Andrade (1817), 1 Ohrt. 
629, n. • 

. (/) B. S. 0., Ord. 42, t. 28. Before applying for leave to ieroe execution the 
judgm en t oreutor should make a demand upon the representatiye; see Ri S. 0.| 
Ord, 42, Te 9e 

ip) iiiOar A Go. v. Keane (1880), 24 L. E. Ir. 49 ; approvrf, pocldey. Treacjt, 


■' 3 ^ 


lCk.ftM.697. 



Aspossiiii^^^ 


^1^.7. iboi 4^t and as to tiia oosta de bonU testdtori$ et ti mm' limu 
p»mU»(h). 

;jilid against ;. '^'^ere the representative pleads a denial of the claim, and plene 
adminUtravit prater (as, distinguished from plene adminietr^t^ and 
fails on (he former, ne must pay the costa though he succeeds on 
the latter plea («). 


ttlMIM 

nqiMMii* 

tetivelklb. 


777. 'Where the representative fails upon the issue of plene 
admimstravit the plaintiff obtains judgment for his debt and costs 
to be levied of the goods and ohattds of the deceased, and in case 
of deficiency for his costs to be levied out of the pro^r goods and 
chattels of idle representative (A;). If, upon the issue oi plene 
adminietravit, it appears that the representative has been guilty oi 
a devaetavit, vrhich has caused a failure of assets, the jury must 
find that he has assets to that amount, and not find a devaetavit (Q. 
'Where the action is brought against several representatives, all oi 
vihom plead plene adminietravit, and the plaintiff proves assets in 
the hands of some only of the defendants, judgment should be 
entered in favour of the other defendants (m). 


778. If the representative allows judgment to go against him 
debvlt. default, or fails to plead plene adminietravit, he admits the claim 

and that he has sufficient assets to satisfy it (n), but that does not 
justify the plaintiff in signing a personal judgment against him (o). 

Bemedy of 779. Upon judgment the plaintiff may sue out a writ of fieri 
/oruM de bonie teetatorie ,* if there are no goods of the deceased the 
^ sheriff may return either nulla bona simply or nuffa bona and a 
devaetavit (p). In the case of a return of nuUa bona simply, the 
plaintiff can bring proceedings against the representative personally, 
founded upon the original judgment, the writ of fienfaciae, and the 
return, and suggesting a devaetavit {q). Upon a return of nuUa 
bona and a devaetavit, the plaintiff may apply for leave to issue 
execution against the representative personally. 


(Z) Went. Off. 14th ed., 312. 

(m) Parsons v. Jfiineoek (1829), Mood. 
2 M. & B. 847, 088. 


(h) Marshatt v. WOdtr (1829), 9 B. & 0. 668. 
fi) Squ^s V. .^rnifon (188^, Cab. & EL 368. 

(ft) Cnitty’sEmg’sBonchFonns, 13&ed., Eom 18, p. 868 ; OortMV. Gregory 
(1882), 3 B, ft S. 90. The lonn is still in ordinary practice confined to tiie goods 
and onattels of the deceased notwithstanding that the real estate is now by the 
Land Transfer Aet, 1897 (60 ft 61 Viot. c. 68), s. 1 (4), vested in the reioesenta- 
tire. The form on^t, it is submitted, to lie extended, so as to inoludo all the 
estate, both real and personal, vested in the renresentative. 

/>\ ‘m'._ e. ^ ^.3 Awn * 

& M. 330 ; Cousins v. Paddon (1835), 

Of. iirBf, vuo. 

(n) Jtocft T. Leighton (1700), 1 Salk. 310; Samsden v. Jadcson (1787), 1 Atk. 
292, 294 ; Leonard v. Simmon (1838), 2 Bing. (u. c.) 176 : Pdmer v. WoiUr 
(1836), 1 M. ft W. 689; Thompson ft Sons v. Clarke (1901), 17 T, L. B. 485; 
Be Marvin, Oraieter v. Marvin, TlOOS] 2 (^. 490. 

(o) i8ftel(onv.JSrais{^(1780)i i'Wils,238; Irving r. Peters (11W),STem'Bep- 

688. Pom Ko. 9 in Ohitfy’s ICngV Bench. Poims, 13th ed., p. 881. is incorrect, 
and the judgment in Be Biggins'^e Trusts (1861), 2 Giff. 862, 'oannot W suimorted 
except as to ooete. . 

^ (p) Note (8) to Wheatleif v. Zone (1369), 1 .Wme. SaUnd. 216 a : see also tifie 
BxEOimoir, p. IS', date. . , i , . , . - 

(4) Ibid, : m elso Xo^ ♦. ITomcK, i;i907l 2 K. B. 3^, 0. Lord 

Ai.v*a 6 To»*, OJ^i, at p. 880. . . , ■ ; '-r^- 



cSft'fSS RrolliHINTATIVS. 

i ' ' ' ' 

th 9 plaintiff xn^ht. immediately npop tha retatn aat. Am. 7. , 
oat ezMution de bonit proprn$ (r). The modern praetieB does not 
appear to. be definitely settled, bat it oroald seem to be the better and'iij|^^^ 
coarse to apply for leave to issae ezeeation de bonit proprUi (•). fbe Biem» 

780« Inasmoch as the original jadgment against the representa* ** ^^^ *^ 
tire de bonit tettatorit amoants to a finding that be has assets in BroieBen* 
his hands to satisfy the jadgment, the only answer to a personal t® 
claim against himself fonnded upon the jadgment is that there were penooid 
goods of the deceased which might have been taken in ezeeation, ' 

and that he showed them to the sheriff (t). 

781* Where the action is broaght against the representative in Connty court 
the county coart, the plaintiff may charge in his summons that the proceedings, 
representative has had assets and has wasted them (u), and the 
form of jadgment, where the county court judge finds that there has 
keen a devastavit, is de bonit tettatorit et ti non de bonis propriit (v), 

782. The legal personal representative of a married woman has 
in respect of her separate estate the same rights and liabilities, and tatire of 
is subject to the same jurisdiction, as she would be if she were 
living (w). Accordingly jadgment against her legal personal repre- *'”*'*' 
sentative must be confined to her separate property which she was 
not restrained from anticipating (a). 



Part VII. — Administration by the Court. 

Sbot. 1 . — The Juriediotion. 

783. The administration of estates of deceased persons by the Aiiminb. 
High Ooort is assigned to the Chancery Division (a). County tration. 
courts l^ve concurrent jurisdiction with the High Court where Chanceij 
the estate sought to be administered does not exceed in amount Division, 
or value the sum of £500 (k). Their jurisdiction also extends to the Count/ 
recovery of a distributive share under an intestacy or a legacy 
under a will not exceeding the sum of £100 (e). A judge of the 


Si 


See note (8) to Wheatley v. Lane (1669), I Wme. Saund. 216 a. 

See Chitfy*s King’s Benob Forms, 13th ed., p. 657, Form 22, and ibid,, 
note (b), p. 422. 

(0 See note (8) to Wheatley v. Lane, mpra; Leonard v. Simpson (1835), 2 
'* (N. 0.) 176, 179, 180 ; Damon v. Gregory (1846), 7 Q. B. 756. 

County Court Buies, 1903, Ord. 30, r. 3. * 

I5fd., Old. 30, r. 4, and Form 238. 

jo) Women’s I^perty Act, 1882 (45 & 46 Viet. c. 76), s. 23. Pop 

the liabilities of a mariied woman, see title HusBA^^D and Wife. 

(«) Surmm v. Wharton, [1891] 1 a B. 491. Fop form of judgment a^inst 
s married woman, see Scott v. Morley (1887), 20 Q. B. 120, 132, 0* A. A 
husband yrhio has taken possession of Us wife’s chattel real interests ^tcfs mar^i, 
v^ithout 'n grant of administration, becomes her legal personal representative 
within the meaning of the Married Women’s Properw Act, 1882 (46 & 46 
Viet. Co t6), s. 23 ; see Surman v. Wharton, eupra. 

(f) Juaieature Act, 1873 (86 ds 87 Viet. c. 66), s. 34 (8). 

(b) Ooohty Courts Act; 1888 (61 & 62 Viet. o. 48), a. 67; see also title 
Couxrrt Xteinra, Vol. VIH., pp, 448— 446. . . ^ v 

‘ {«) C<iftety\€k^ Act, im (61 ft 62 Vioto o. W), •. 68, as extended by 





abbv. 1. Ohtuloisry Division Eia jwW npon the applicatioh of Jany ef the 
' ' Vhe pei^tiM to an action in the High Oourt, or without siioh .appUeatioQ 
Jurisdietiiim. if he thinks fit, to ord^r a transfer to ihe county court of an-aetio& 
T~* which might have been commenced in the latter court (d). 

784. Proeeedtnjgs for administration tnaj^ be Commenced either 
by writ Of summons or by originating summons (e). A proceeding 
by which trhstees are charged with a breach of tottst should not be 
brought by originating summons (/ ), nor is an^originating summons 
the proper way to deal with a matter which involves a dispute ol 
facts (g) or the setting aside of a release (h). 

Thecourthas jurisdiction in proceedings commenced by originating 
summons to appoint a receiver (t). 


Adninlstn* 

tiooBtoceed- 

inga 


Appointment 
Cf leceiver. 


Serriceont of 785. Service out of the jurisdiction of a writ may be aUowed 
jnziidiction. where the action is for the administration of the personal estate o!a 
deceased person, who at the time of bis death was domiciled within 
the jurisdiction (Jk), or where one of several representatives of a 
person who died domiciled out of the jurisdiction has in an' action 
properly brought against him been duly served \^ithin the jurisdic- 
tion (1). Where leave is asked to serve the writ in Scotland or 
Ireland, the court must, where there is a concurrent remedy in 
Scotland or Ireland, have regard to the comparative cost and con- 
venience of proceeding in England (m). The court has power to 
order service of an originating summons in a foreign country (n). 


Detaimina- 786. Provision is made(o) for the determination on originating 
uonot summons, without administration of the estate, of any of the 
fSStoutad- following matters ; — (a) Any question affecting the rights or interests 
B^tration. of a person claiming to be creditor, devisee, legatee, next of kin, 
heir>at-law, or eegtui qua trust ; (b) the ascertainment of any class 
of creditors, legatees, devisees, next of kin, or others; (c) the 


County 'Coorta Act, 1908 (8 Edw. 7, o. 42), s. 3; see also 8 of the latter 
Aiot lor power to transfer actions where the olaim ezoeeda £80. ■ 

(d) County Coi^ Act, 1888 (81 & 82 Viet. o. 43), s. 69; see also title 
OoUNTT CoUBTS, Vol. VIIL, p. 447. 

(e) B. S. C., Ord. 88, r. 4 ; see, generally, as to writ of sununons and originating 
summons, title PiuoncE Ain> -PBOOSOUitE. 

(/) Re WeaO, Andrew* v. WeaU (1888), 37 W. B. 779, per EeeewiOH, J., 
atp. 780 ; Dawee v. G'orfcm; [1691] A..,0, 190, per. Lrad MA^nrAniy pav, at 
p. 802. 

(p) iTuUer v. Eotland, [1894] 3 Ch. 408, . C^ A., per Loess; L-Lrat p. 410; 
see also Re Pswere, LindteU v. Phillipe (1888), 30 Oh, 1). 291,; .0. A., pet 
Lnmisr, L.X, at<p. 296. 

(A) Re Mie, Kelem v. Etti* (1888), 89 L. T. 924 ; see aiw Be Oandj) 

T. Maamlag (1888), 81 Oh. P. 1, 0. A., per Cotton, - L.J.,-at p. 12,. 

(0 BeFranelUfDrakeJi Co.ViEraneke{l i, 88 L. 7. 308.... As-toreoeivors, 
genaallj, see title BscBivms. ... , ... 

«) B a 0., Ord. 11, r. 1 (d). 

(2) Ibid., r.l {g)i Be Lam, Lane v. Mdn (1886), 88 L. T. 149; Afortey 

(m) B, 8, 0., OnL 11, r. 2. A wiiwilitaf xide now awlies to county' edsrt pro* 
ceedings (see County Court Boles, . 1903, Ord. 7, r. 42X n«™» obviating. Ihs 
questioDS which were raised in W'oed t. Middleton, £1897] lOh. IfiliW s r - 

(n) Bs.8a 0., Onir 11, r» Sa» Ufider thiB.rw it ootifinfsd 

In a “foreign country, *' Be V. Bi)V^ (1888^^82^^^ 

•83, Oe As . ' ' Wl|» ^ *’ 'V' "'iV '' ( 

(o) B. 8. 0., Ord. 68, r. 8. 




Pam -Coubt. 


fiurniamDg ol wi]^ ^tieolariUsoowt# by the executors or administra- 
tors, '^pe vouching (where necessary) of such accounts ; (d) the 
payment into court of ^y money in the hands of the executors or 
admihistraters ; (e) directing the executors or administrators to do, 
or abstain from doing, any particular act in their character as 
such executors or administrators; <f) the approval of any sa l e , 
purchase, compromise, or other transaction; and(g) the determina- 
tion of apy quesiiou ansing in the administration of the estate 
or trust 


787. The issue of a summons under this provision is not to 
interfere with nor control any power or discretion vested in any 
executor or administrator, except so far as such interference 
or control may necessarily be involved in the particular relief 
sought (p). 

788. This provision does not confer jurisdiction, but merely 
regulates the mode in which questions can be brought before the 
court (q), apd the court has jurisdiction to determine on originating 
summons such questions only as it could have determined in an 
administration action before the rule came into existence (r). Thus, 
unless the parties consent, -the court has no jurisdiction on 
originating summons to determine a question between the repre- 
sentatives and persons claiming adversely to the estate (s), between 
persons claiming under a will'and a person claiming adversely to the 
will (t), or between persons claiming as legal devisees under a 
will (a). ' But where Ihe legal estate is vested in the trustees of the 
will, and they are in possession of the property, the court can 
determine on originating summons to whom they ought to hand 
over the property (6). 

The objection to the jurisdiction ought to be taken in chambers ; 
if not so taken, the defendant will not be allowed any costs of the 
adjournment into court (o). If not taken in the court of first 
instance, it cannot be taken in the Court of Appeal (d). 

789. For. the purpose Of the time limit for appealing, an 
originating summons falls within the definition of an action (e). 


Beoi. 2 .-— The ParHet. 


790. Administration proceedings may be instituted either by the 
personal representative, creditors, or beneficiaries. 

The general rule in actions for administration is that all the 


[p) B. S. 0., Ord. r. 12. 
(?) * * ’ 


AS ^xood)| 5$ L. J. (OH.) 101^ 0. ^ 

(r) Ee Oarlyon, Oarfyan v. Canyon (1886), 66 L. J. (OH^ 219. ^ ^ 

W Rt Bri 4 e* Franka v. WoHh (1887), 66 L. J. (oh.) 779 ; Ite Boyle. BoyU 

v^|ro4t «#a; see the practice adopted ia Ba iiatwi, 


I k pwiet Pavits r. Daviei 

v-) Eoiwwtta. Mi^Uy Vi Tailey (1890), 43 Oh. D. 401, 0. A* 

Bo 1 mm {William). Davka v. Mvka. supra. 

if p. 231, 0. A. For tbad 
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' 6xecttt<ks vho have proved, or all the admmistratdrs> uost he 

v pa^es either as plaintiff or defendant (/). An execator Who has 

'Fartte»t Qot proved shoald ndt he made a party (g) unless he has ao^ as 
executor (A) or intermeddled with the assets (t). A jud^eni for 
general administration will not be made in the presence only of an 
administrator ad litem (k) or of an executor de son tort (2). 

Any executor or administrator entitled thereto may have a judge- 
ment or order against any one legatee, next of kin, or cestvi qve 
trust for the administration of the estate or for the execution of 
the trusts (m). 

WbeieJoiDdes 791- Where there is no personal estate left unadministered, and 
tins the deceased’s real estate is not vested^ in his personal representa- 

nij. ' tives, a creditor may obtain administration of the real estate, 
without making the personal representatives parties to the 
proceedings (n). 

Creditor^ 792. A creditor may take proceedings for the administration of 
the personal estate either on his own behalf alone or on behalf of 
himself and all other creditors (o). Where the creditor desired to 
have the realty administered as well as the personalty, it was 
held formerly that he must sue on behalf of himself and all other 
creditors (p), except where the realty was devised to trustees who 
had power to sell and give receipts (g;. But now, where real assets 
are by statute (r) vested in the personal representatives, it is con- 
ceived that the creditor may sue as against such assets on his own 
behalf alone. 

In a creditor’s actioQ the personal representatives completely 
represent the estate, and the residuary legatee should not be made 
a party (•). 


' 793. Until judgment the creditor, though suing on behalf of 

liiiuBelf and all other creditors, is dominus litis, and may deal with 


(/) Latch y. Latch (1876), 10 Ch. App, 464; see also Se Ihacup, Field v. 
Lracup, [18921 W. N. 43 ; and Laeona v. WarmoU, [1907] 2 K. B. 850, C. A., 
per Buokust, L. J., at p. 368. 

(ff) Dyaoa y. Marria (1842), 1 Hare, 418 ; Strickland y. Stricldand (1842), 12 
Sim. 403. 

! h) Vidurar. Bed (1864), 4 De G. J. & Sm. 274, 0. A. 
i) Be Lovett, Ambler y. Undaay (1876), 3 Oh. D. 198. 
fc) Doiodeeuxa y. DowdeeieeU (ISIS), 9 Oh. D. 294, 0. A. ; see p. 146, ante, 

1) Bowadl y. Mcpia (1878), L. B. 17 Bq. 20 ; see p. 146, ante, 
m) E. S. 0., Old. 16, r. 38. 

tt) Be Dawaon, Clarke v. Bawaon (1906), 76 L. J. (oa.) 201. 

0 ) Be Blount, Naylor y, Blount (1879), 27 W. E. 866 ; Be Oreavea, Beceaaed, 
Bray v. Tofidd (1881), 18 Oh. D. 661, 664. 


capamty, thm fact ought to be shown in the title of ffte writ and of state- 
of <Mim (Be TMenham, Tottenham v. Tottenham, [1896] 1 Oh. M8). 

» ^ W. B. 2M ; Wooldrid^ y. NorrH (1^), D. B. « 

W (Ccanste Act, 1897 (6U* 61 

”~ 7 ^y. B»eA, Se'fwmga, FoBum y. BeMtf (16^1 JltfC8i-P< 
I Bmmt r. JPtdU (1876), 47 U X («t,) 78^. . " " 



Part VII.— •ADMmfaTBA.tiOK Court. 8df 

the atttiou m he pleases (a ) : but the judgment enures for the benefit Biot. 3. 
of all creditors (6), and the plaintiff creditor cannot subsequently The 
thereto accept payment of his debt and allow the action to be Psrttes. 

dismissed (c), A legatee cannot, even with the consent of the — 
creditor, avail himself of the latter’s action : be must commence a 
hesh Mtion (d). 

794 . In adrninistration proceedings no party other than the who may 
executor or administrator is, without the leave of the court or a judge, appear cn 
entitled to appear, either in court or in chambers, on the claim of 

any person not a party to the cause or matter against the estate of 
the deceased person in respect of any debt or liability. The court 
or a judge may direct or give liberty to any other party to the cause 
or matter to appear, either in addition to or in place of the executor 
or administrator, upon such terms as to costs or otherwise as they 
or he may think fit (e). 

The representative is also the proper person to sue for outstanding 
assets, and is entitled, in the absence of misconduct, even after judg- 
ment for administration, to the conduct of all proceedings for the 
benefit of the estate (/). 

795 . A residuary legatee or next of kin entitled to a judgment or Action o( 
order for the administration of the personal estate of a deceased residuary 
person may have the same without serving the remaining residuary 
legatees or next of kin (g ) : a similar rule applies to the case of a 
person interested in the proceeds of realty (h), and to that of a 
residuary devisee or heir (i). A legatee’s action is taken to be for 
himself and the other legatees, whether so expressed or not (A;). 

796 . Where an originating summons is liaken out by any person Service 4 ^ 

other than the executors or administrators it must be served upon originating''’-’^ 
them : where it is taken out by an executor or administrator it must, 
generally speaking, be served upon the persons whose interests are 

affected by the questions raised (f). 

797 . To enable a person to maintain an action he must have an Beqnirementa 
existing interest in the property. The interest may be vested or for bringing 
contingent, future or remote, but it must be an existing interest ; a 

mere possibility is insufficient (m). Thus, a member of a class of 


(a) Woodgate v. FiM (1842), 2 llare, 211, 214 ; Wood v. Weifall (1831), 
You. 306. 

(b) lit OrtavM, Deceased, Bray v. Tofield (1881), 18 Oh. D. 661. 

(c) Handford v. Storie (1826), 2 Sim. &St. 198. 

Be Ainsworth, Goekcroft v. Sanderson, [1896] W. N. 16% 

(e) B. S. 0., Ord. 16, r. 47. The ju^ will not readily, under the Mneral 
jurisdiction -vhioh he has over an action in his o-wn ohamiMra, give liberty 
to a creditor to attend proceedings generally in an administration action, 
even at his own expense (Be Sohwabaeher, Stern v. Schwabacher, [1907] 1 Oh. 
719). 

I f) Harrison v. Biehards (1866), 1 Oh. App. 478. 
ff) R. 8. 0., Ord. 16, r. 33. 

A) Ibid., r. 34. 
i) Ibid., T.S6. 

*) Be weaves, Deceased, Bray v. Tofield, svpra, at p, 664. 

1 ) B. S. 0 ., Ord. 66, r. 25. 

w) Davis V. Angd (1862), 4 De 0. B. & J* ; Clowes v. Hilliard (1876), 4 
Vh.l).418. 

XIT. 0 
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posfiibfo of kin ^ ot^^a living. ^ p^rsbn eanikit makiteiii an 
administration action (n), nor need the class' be 'serv^ with the 
judgment (o) : but ' a member of a contingent classi BurViving 
brothers and aistert o£ a person who will take if that person dies 
without leaving issue, has a sufficient interest A person whose 
claim against the estate would not support an action at law against 
the represenhPktives, as, for instance, a peirson claiming under an 
annuity granted, by the deceased^ in ri3speot whereof tbere^ are no 
arrears, is not entitled to an administration order (a)«» ( 

Sect. 9.— The Judgment or Order* . 

798. It is not obligatory i^on the court to order administration 
of the estate where the question between the parties can be properly 
determined without an administration order (&), even though the 
plaintiff be an infant (c), or though the testator has directed his 
executors to take proceedings to have the estate administered by the 
court (d). 

Upon an application for administration the court may, where no 
accounts or insufficient accounts have been rendered, order that the 
application shall stand over for a certain time, aUd that the executors 
or administrators in the meantime shall render a proper statement 
of their accounts, with an intimation that if this is not done they 
may be made to pay the costs of the proceedings (e)* 

The court may also, where necessary to prevent proceedings by 
other creditors or by persons beneficially interested, make the usual 
order for administration, with a proviso that no proceedings are to 
be taken under the order without leave of the judge in person (/). 
Nothing short of an order iCor administration will prevent a creditor 
from suing the representative, or the representative from preferring 
creditors 

799. The judgment for the administration of a deceased’s 
personal estate is not limited to assets within the jurisdiction, even 
where he died domiciled abroad (/O* 

800. 'Where wilful de&ult is alleged against the representutive, 
it is sufficient at the trial to establish one instance to entitle the 
plaintiff to an account on the footing of wilful default (i). In taking 


yvf Clowea V. M^iard (W6), 4 Ch. D* 413, commenting upou, v. 
Jtoherts (1848), 2 Th. 634 ; ^*iJUseU v. Deeding (1884)', 27 Ch, 237. 

{o) F(nvlerY.Jame9{mi)aVh.m. ^ , 

(p) Peacode v. CfUU^ig (1886y 64 L. J. (qn,) 743, OJ A. . 

5533, 0. A 

(6) R. S. 0., Ord, 63, r. 10. Por instances where court has acted uiid,^r rule, 

wo m mUon, Almnder r. Calder (1886), 28 Ch. U, 467; JteOyhim, Allen, v. 


V. Gillespie, [1900] 1 Oh. 226. 


Taylor (1886), 29 Ch. D. 834, 0. A. ; Oamp^^ v. 

(c) lie Blake, Jones v, Blahe (1886), 29 Chi. D. 913» 0. A, 

(d) Me Stocken, Jones v. Eawkim (l888j, 38 Ch. D, 319, 0. A 

(c) R. 8. 0., Ord. 65, r. 10a (a). * : 




Part by «br;,Coubt. 

th« «0doimt mider a jadsmeni based^on the footing «f wilful defanli ^ 

it id open to the plaintm to go into other instances. In this respect The 

wilful default action differs from an action brought in respect of J^adgmeat 
active breaches of trust; in the latter case the plaint^ is wOtdw« 
entitled to relief in respect only of such breaches as he estab- 
lishes at the trial, and the court will not direct a roving inquiry 
with a view to ascertaining whether there are any other breaches of 
trast(i). 

8(XL Where a plaintiff has obtained a common administration When 
judgment against a representative he cannot, in tal^g the accounts, commoa 
charge him with wilful default, nor can he maintain a subsequent 
action against him ch^ging him with wilful default without the jadgmeat 
leave of the court (1). iBut where in bis pleadings he has made obtained, 
an allegation of wilful^ default, and the claim to relief in respect 
thereof has not been dismissed, the court can, even after a common 
administration judgment, at any subsequent stage of the proceedings, 
if evidence of wilful default is adduced, direct further accounts to 
be taken on that footing (m). 

802. Where the ' account directed by the order is what is Liability on 
called a common account, the representative is bound not only » common, 
to bring in an account of his receipts, but to discharge himself 

as regards those receipts, and show what he has done with the 
money received ; and in taking the account disbursements made by 
him in breach of bis fiduciary duties will be disallowed (n). 

803. A representative, though not shown to be insolvent or to Order to 
have abused his trust, may be ordered to dodge in court a sum of money 
money found due from him on taking his accounts, or admitted to be 

in bis hands (o), or in the hands of his firm (p), or to be due to the 
estate from him (q). The money need not be in his possession at 
the date of the order ; it is sufQcient if he is proved to have received 
it and never to have discharged himself of it (r). But it must be 

{k) Be Wrightem, WrighUon y. Cooke, [1908] 1 Oh. 789, ex^aiumg and 
distinguishing Job v. Job (1877), 6 Oh. D. 662 ; Mayer v. Murray (1^8), 8 Oh. D. 

424 ; Be Symons, Luke v. Tonkin (1882)', 21- Oh. D. 767 ; Smith v. Armitage 
(1883), 24 Oh. D. 727 ; and see title T&usts asd Xbustees. 

(l) Lamng y. Qee (1878), .10 Oh. D. 716. Leave ol the court may be given 
vithout requiring proof that the informatiem on which the fresh action is 
founded was not acquired in time to be utilised in the former action {Re Kurtz, 

Emerson y^ Bendersrht (1904), .90 L. T. 12; see^'Slso Be HoghUm'i Estate, Hoghton 
T.iiVd^{l»74);43L. J. (oh.)768. * 

(m) Be Bymonsi Lukev. Tonkin, supra; see also Edmonds y. Bekinton (1886), 

29 Oh. 1). 170, per Bat, J., at p. 176. 

(n) Be Stuart, Smith y. Stuart (1896), 74 L. T. 646; Be Newland, Bush y. 

Srnmere, [1904] W. N. 181. To this extent, acwnKngly, a breach ot tnMt can 
^ gono inio in proceedings commenced by originating summons. In taking an 
account all rust, allowances. aiul.to 11b' m^e without any direction for that 
purpose (B. 8 . 0., Ord. 33, r. 8). . 

(o) Strange y. Harrie (1791), 3 Bto. 0. 0. 365. 

Il>) sMwCfi^ .A»6»(1822),l Sim. &St. 73. . ... 

* m Bb&tvtUr* Bofhiwtt (1826), 2 & St. 217. Areptesentatiye ordered to 

{"‘y money into court is not thereby deprived of his lien on the fund for his 
«»«to (BleiS^em y. FeWer (1838X 3X & 0. (sx.) 206). :: 

• (»•) MiddMon V. CkMieder (lOTl)i <'0h. App. 162.- 
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shown; that the money is or has been in the actual, and not merely 
in the constructive, possession or control of the representative; 
the master’s certificate fin^g a balance due is not of itself sufficient 
evidence of the actual possession or control (s). 

The court ought not, upon an interlocutory application, to orders 
representative to pay money into court except where it is made ont 
to the satisfaction of the court that he has the sum claimed in his 
hands (t) or under his control (a) ; nor ought the court, upon an 
application by originating summons (h), to order a representative 
to pay money into court unless it is actually in his hands ; it is not 
sufficient that it has been in his hands and that he is responsible 
for it (c). 

An order for payment by a representative of money into court 
may be enforced by attachment and imprisonment not exceeding one 
year(d), but the court has a discretion to refuse the attachment (e). 
Attachment will not issue for failure by a representative to pay 
into court an amount to be verified by affidavit (/), or interest upon 
a sum with which he has been charged (g), or, in the absence of 
improper conduct, a debt due from himself to the deceased (/^). 

The order may also be enforced by a writ of sequestration against 
the estate and effects of the representative (i)., The person obtaining 
the writ is not a judgment creditor of the representative, and tbo 
court has no jurisdiction under the writ to direct a sale of the 
representative’s real estate (A;). 

804. Where a married woman representative is shown to have 
money belonging to the estate in her hands, the order against her 
should be in the usual form to pay it into court, and should not be 
restricted to payment out of her separate estate; in default of 
compliance with the order, a writ of attachment may issue against 
her(Q. 


(«) S« Fewiter, Herdman v. Fewater, [1901] 1 Ch. 447 ; Be Wilkine, Emtley T. 
WmvM, [1901] W. N. 202. 

(ty Neville v. Mattheuiman, [1^94] 3 Cb. 345, C. A., commenting upon 
Freeman v. Com (1878), 8 Oh. D. 148 ; Crompton and Evani Union Bank v. 
BurUm, [1895] 2 Ch. 711. 

(a) Be Benton, FUlelton t. Fillert, [1899] 1 Oh. 39. 

(5) See B. S. 0., Ord. 65, r. 3 (d). 

(<^ Nutter V. Holland, [189fl 3 Oh. 408, 0. A., disapproving Be Chapman, 
Farddl y. Chapman (1886), 54 L. T. 13. 

(d) Debtors Act, 1869 (32 & 33 Yict. c. 62), s. 4. 

(«) Debtors Act, 1878 (41 & 42 Viet. c. 54), s. 1. The object of the Debtors 
Act, 1869 (32 & 33 Viet. o. 62), was to panish fraudulent or dishonest* debtors, 
and the Act is in that sense vindictive ; see title CoirrxiiFr OF OouKC, Attach- 
ment AND Committal, Vol. VII., p. 299, note (a), and oases there cited. 

(/) Be Spicer, Spicer v. Spicer, [1881] W. N. 86. 

(g) Middleton v. Ohicheeter (1871), 6 Oh. App. 162 : Be Hi^, Hidcey »■ 

Cbimer (1886), 36 W. E. 53. " 

(h) Be Woodward, Woodward v. Woodtfard (1886), 30 Sol. Jo. 753 : Be Bourne, 
Bavey v. Bowme, [1906] 1 Oh. 697, 0. A. 

(i) E. S. 0., Orl 43, r. 6. 

(k) Johnaon v. Burgete (IBIS), L. E. 15 Eq. 398 ; iVa« v. Inman (1889). 43 
Gh. D. 1 < 5, 180. For the effect of writs of sequestration, see titie ExisouTioN. 
p. 81, ante. 

(l) Be TwrnhuB, TumluUv. Niehtdae, [1900] 1 Oh. 180; see also title CoN- 

TXMTT OF COUBT, ATTXeHMXNT AND COMMITTAL, YoL Vlt, p. 800. ' 
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806* A jad^ment for the recovery from the defendant of a sum Biov. 8. 
of moneyi as distinguished from an order to pay a sum of money The 
into court, cannot be supplemented by an order filing the time for Jndtttent 
the payment by him of the sum of money, even in the case vrhere Order, 
the defendant stands in a fiduciary position (m). FixingUme 

806. After a judgment for administration the representative is 
not entitled to do any act which affects the relative rights of 
creditors (»). Ho cannot, accordingly, pay one creditor in pre- ^ * 
ference to another (o), nor give a creditor a valid acknowledgment 

of a debt so as to take it out of the Statutes of Limitation The Upon powors 
judgment does not, however, determine his right of retainer (g). repr«ent* 
After judgment he can only exercise his powers of management 
subject to the control of the court (r) ; but the judgment does not, 
where no receiver has been appointed or injunction granted, deprive 
him of his legal powers to deal with the assets so as to invalidate 
the title of persons claiming under a disposition made by him in 
exercise of his legal powers (<). 

807. A judgment for administration prevents time from running Upon claimB 
against the claims of all creditors coming in under the judgment (t), cTeditore. 
but the mere institution of administration proceedings is not 
sufficient to effect this (u). 

808. As a rule of prudence the courts usually prefer that the Evidence of 
evidence of a claimant against the deceased’s estate, whether in ciaima, 
respect of a gift or a debt, should be supported by something more 

than the uncorroborated testimony of the claimant (v). But there 
is no rule of law requiring such uncorroborated evidence to be 
rejected, and the court will rely solely on such evidence if it is 
believed (w). 

809- A creditor of whatever nationality is entitled, in the Foreign 
administration of assets in this country, to be paid equally with 


(m) Re Oddy^ Major v. Harims, [1906] 1 Ch. 93, 0. A. ; Drewett v. Edwards 
(1877), 37 L. T. 622, C. A. ; IMhertand Crowe v. Chthcart, [1894] 1 Q. B. 244. 

(n) Shewen v. Vanderhorst (1830), 2 Buss. &M. 75. 

(o) Sea p. 254, ante. A creditor who has obtained payment of part of his 
debt, prior to the administration order, will not receive any hu'thor payment 
until all the other creditors are paid proportionably {Mitchelaon v. Riper (1836), 
8 Sim. 64). 

ip) Fhillipa V. Beal (No. 2) (1862), 32 Beav. 26. 

\q) See p. 256, ante, 

M Widdoweon v. Dude (1817), 2 Mer. 494, 499 ; Bethell v. Abraham (1873), 
h.B.17Eq. ' ■ * “ 


L. fi. 17 Eq. 24 ; Minors v. BaUison (1876). 1 App. Oas. 42^. For the effect 
upon the discretionary powers of executor-trustees of a judgment for the 
execTition of the trusts of a wDl, see title Trusts and Trustees. 

(«) Berry v. Qibbons (1873), 8 Ch- App. 747 ; Lonergan v. Hohan, [1896] 1 1. E. 
401. 


p. 271 ; see also HiU v. Wilson (1873), 8 Oh. App. 888 ; Re Whittaker, 
^hiitaker v. Whittaker (1882), 21 Oh. D. 657 ; Vavasseur v. Vavasseur (1909), 25 
*• h. R, 250 ; Stamps (Minister) v. Townend, [1909] A. 0. 633, P. 0. 

Rs (jhvrnett, Oandy v. MaeoMlay (1885), 31 Oh. D. 1, 0. A. ; Re Hodgson, 
Eeckett v. ^midale (1885), 31 D. 177, 0. A; Rawlvnson v. Schotee 
, 0898), 79 L- T. 350 ; Re Qr^gin, OHffin v. (Mffln (1898), 79 L. T. 442. 
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creditors in the same class (^) ; though in a ow in which 
ihfi f^eign assets were distributed so astogivethe foreignJcifeditorB, 
as such, priority, the ctoinrt would, in distributing the English aissets, 
be astute to ei^ualise the payments; and take' care that no loreign 
creditors should come in and receive anything till the English 
creditors had been paid a proportionate amowt<y). 

Where a judgment or order is made directing an account of the 
debts of a. deceased person, unless otherwise orderedi interest is 
computed on such of the debts as carry interest at the ..rate they 
respectively carry, andfSa to all others at the rate. of 4 per cent, 
from the date of the judgment or order (a). 

310, 7he powers of the court to make representation (5) and 
classification orders (c), to bind absent parties by serving them 
with notice of judgments (^, to order the sale of real estate (s), and 
the general practice in taking accounts in chambers are dealt with 
elsewhere (/). 

Sect. ^^—Comolidation and Trcmsfer of Proceedings^ 

811 . Where several actions are pending for the administration 

of the same estate, application may be made before judgment in 
any of the actions to have them consolidated {g). After the order 
to consolidate the actions proceed as one action, and one judgment 
is pronounced in the consolidated action. The conduct of the 
consolidated action is, as a rule, given to the party who has the 
greatest interest in keeping down the costs of the proceedings (/t): 
thus, a residuary legatee will be preferred to a creditor (i) or to an 
executor (i). • ‘ 

812 . Where an order for administration* has been made, the 
judge in whose court the administration is pending has power, 
without any further consent, to order the transfer to himself of any 
cause or matter pending in any .other court or division by or 
against the p^sonal representative (2). The applicatiqn for the 
transfer may be made, ea; parte (?»)• The rule does not apply 


n. 


{x) Re Klosbcy Kannrmther v. Qeiedbrechi (1884), 28 Oh, D. 175, reviewing 
CockT, Qregsen (1861), 2 Drew. 286; Eamee v. Ilacon (1881), 18 . Oh. D. 347 , 
0. A. ; and Blackwood v, R. (1882), 8 App. Oas. 82, >. 0. ’ ^ ^ 

(y) Re Klcehe, Kannreuther v. Geiselhreckt^ supra^ at p. 177. 

[d) B. S, C.’, Ord. 55, r. 62. This rule applies only to solvent j^statea; w® 
345, post. • . . V. 

See R. 8. 0., Ord. 16. rr. 9, 32 (a), (b). 

B&d ibid., Ord. 55, r, 40. 
t) ibid., Ord. 16, r. 40. ^ 

e) See ibid., Ord. 61, r. 1. 

/) See titles JundHsifTS^ANB OhDEEs ; Pbaoucb and PboossOubU. 

[y) See B. S. 0., Ord. 49, r. 8. # 

Re Pfimde Estate (1883), 48 T. .208; 310. 



1^111.805. 

. f tiimsfet/ see'Be 8^W R9tcdt, 

a878),i2&'W'. B. e»2 ! 

T. IteiOTwnaft, [IMffl W. N. 13. ■ i' 

(m) J'4«f T.'JWrf,4l877j Mj' WSthm i. W. N*. 
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;,t(> &«: re^relffinti^&N|iBraonBU 7 <tiVao]( \rill the «• 

(ourt xesitain a creditor whe haS| prior' to the; adniinistratioii 
•order* Recovered judgment ' against the represeutatiTe ’from pur* 
guio^ remedy on the judgment against the representative Trousferof 
personally (o). Proceed- 

VUiwe judgment has been pronounced in one of several concurrent 
administration actions, the general practice is to direct the when jndg. 

{ration to bo proceeded with in that action in which a judgment ?“®“* 
has first been obtained, and to stay proceedings in the others (p). wyeiSf” 

The costs of the jproceedings which are stayed are made costs in concnnent 
the other action ( 9 ). This practice will be departed from where 
the judgment has been unfairly obtained (r), or where the relief 
Bought by and obtainable in the other actions is more comprehensive 
than that in the action in which the judgment has been- made (s), 
though . in the latter ease the judgment may. be allowed to pro- 
ceed on the undertaking of the parties to submit to the additional 
accounts, and inquiries (t). Where two actions are brought’ on infmt 
behalf of infant plaintiffs, that one will be proceeded with which is 
more for their benefit (a). 

813. If the first action is stayed by reason of. a judgment in the Condactof 
second action having been first obtained, the general rule is to give p^ee^nga 
the conduct of the proceedings to the plaintiff in the first action (6). 

The court has a discretion (c), and will depart from the rule where 
the relief sought in the first action is imperfect (d), or the action 


201 ; 72« United Kingdom Electric Telegraph Co. (18811, 29 W. B. 332 ; Se Sharpe, 
ikctt T. Sharpe, [1884] W. N. 28.' , ' 

(n) Chapman v. Maeon (1879), 40 L. T. 678. 

( 0 ) Re WomereUy, Etheridge v. Womereley (1885), 29 Qh. .D. 657 ; Halgv. Barry 
(1868), 3 Ch. App. 452, peer Page Wood; L.J., at p. 457. 

(p) Taylor v. Southgate (1830), 4 My. & Ot. 203 ; Wynne r. ’ Hughes (1859), 26 
Beav. 377, 382 ; Harvey v. CoxweU, WUeon v. Coxwdl (1875), 32 L. T. 62. 

(3) Otuyer v. Peterson, Peterson v. Peterson (1858), 26 lieav. 83 ; Taylor v. 
Southgate, eupra; Kenyon y. Kenyon (I860), 35 Beay. 300. They are payable in 
due course of administration (Re dark, Cumberland y. Clark (1869), 4 Ch. App. 
412). 

(r) Harrier. Oandy, Wills y. Candy (1859), 1 Do Q. E. & J. 13; RJwdes y. 
Barret, Singleton v. Barret (1871), 41 Ij. J. (cm.) 103. 

(«) Pidcford y. fiunter (1831), 5 Sim. 122'; Rigby y. Strangumys (1846), 2 Ph. 
175; Underwood y. Jee fl849), 1 Mac. & G. 276;- Hoskins V. Gamphdl, Gibbon 
em. .& M. 43; Zambaea y, Coeeavetli (1871), L. B. 11 


V. Gumpbell (1864), 2 
Eo. 439. 

(0 Qwyer y. Petereon, Peterson y. Peterson, supra ; MaUhews y. Palmer, 
Britchardy. Palmer (1863), 11 "W. fi. 610; and see Fdnrenen y. Piffard, ,Piffard 
T- Yanrenen (1865), 13 W. B. 425, 

S Virtue y. M»KeKt871), 19 W. B. 406 ; see abo Harrie y. JAghtfqot, Harris 
itris (1861). 10 'W. E. 31, as to preferential right of mother to act as next 
friend. 

,,(t) Erast y. Ward (1864), ‘ 2 De O. J. & Sm. 70; y.Bde^ 

Eiew. .ft Sm. 444; Zambaea v. OastavetH, supra } -Rhodes y. ^ 

°mgleton (1871), L. B> 12 Bq, 479. The rule applies, thonw the fost a^n 
v«8 in the’Piuatine Court, uid tho second, in Whi<^ the d^ree nu hew 

^ « 21 Oh. D. 647, 



•8* Smith's EeMt, dfcJftMreqr- Vi 
.804. ■ 


Matheio, Mtdhtp) v» Mathew (1876), 33 
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Bbot. 4. is defective («), or where tiie claim of the plaintiff whose action was 
Ooasolida- first instituted is bond fide disputed (jf). 

tim and The court has power to deprive a plaintiff of the conduct on 
Transfsret account of delay (^r) : the person so deprived will not get his costs 
Proceed- of attending the taking of the accounts in chambers subsequent 
to his removal (A), but he will be allowed his costs of appearing 
on further consideration to ask for costs up to his removal (i). 

Sect. S.—Adminietration of Insolvent Estates. 

inmlTent 814. It is provided by the Judicature Act, 1876 (k), that in the 
administration of the assets of a person who has died since the 
let November, 1876, and whose estate may prove to be insufficient 
for the payment in full of his debts and liabilities, the same rules 
Application are to prevail and be observed as to the respective rights of secured 
of iNukraptoy and unsecured creditors, and as to debts and liabilities provable, 
'”**’*' and as to the valuation of annuities and future and contingent 

liabilities respectively, as may be in force for the time being under 
the law of bankruptcy with respect to the estates of persons 
adjudged bankrupt (1 ) ; and all persons who in any such case would 
be entitled to prove for and receive dividends out of the estate may 
come in under the judgment or order for the administration of the 
estate, and make such claims against the same as they may be 
entitled to by virtue of the enactment. 

WhcK rales The enactment applies where there is sufficient reason to believe 
■pplj* that the estate will turn out insolvent (m), and to an estate, which, 
though sufficient for payment in full of the deceased’s debts and 
liabilities apart from tlm costs of administration, becomes insufficient 
by reason of those costs (n). The court may direct an inquiry whether 
the estate is insolvent (o). 

Older of .> Not only are the rules as to what debts and liabilities are provable 
in bankruptcy incorporated into the administration of insolvent 
^ estates, but also the bankruptcy rules regulating the order in which 

the debts and liabilities are to be paid (p). Thus, voluntary debts 

(e) lie MeRae, Forster v. Davie, Narden y, McRae (1883), 25 Oh. D. 16, 0. A. 

{/) Re Roes, Wingfield v. Blair, [1907] 1 Cb. 482. 

(g) Sims y. Ridge (181^, 3 Mor. 458, 464 ; Bennett y. Baxter (1840), 10 Sim. 417; 
Cook y. BdUon (1828), 5 Buss. 282. 

(A) Armstrong y. Armstrong (1871), L. B. 12 Eq. 614. 

(t) Joseph y. Ooode, Joseph v. Goods, Fisher y. Goode (1875), 23 W. B. 225. 

(A) 38 « 39 Viet. c. 77, s. 10. 

(l) For rules iif bankruptcy, see title BARKanrxoT and Insolvenoy, Vol. If., 
pp. 197 et seq, 

(m) Be Scplsins, WiUiams y. Eopkins (1881), 18 Oh. D. 370, 0. A., per 
Jessei., M.B., at p. 377. 

(ft) Re Leng, Tam y. Emmerson, [1895] 1 Oh. 652, 0. A. 

(o) Re Smith, Green y. Smith (1883), 22 Ob. D. 586. It is not the proper 
practice to insert in the adminUtratioll order a direction that the bankruptcy 
^es m to apply (Re Murray, Woods y. Greemaett (1882), 45 L. T. 707, not 
f^ornng Be JSildide, Hifdems y. Eildiek (18811, 44 L. T. 547). As to administra* 
bon by the Official Beoeiyer in Bankrupts, see title Banbxufxot and 
iNsonyENOY, Vol. li., p. io4. 

( p) See RemUaker, Whitaker y. Palmer, [1901] 1 Oh. 9, 0. A. For the rules 
“ 5? ptwable debts and liabilities, jwe Bankrupts Act, 1883 (46 & 47 Viot. 
c. 52), e. 87 ; and title BANJdrorTOT and Insodvenot, Vol H., pp. 197 et swv 
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are to be paid jpari pa»«u with debts for valuable consideration (q), saer. 6. 
judgment creditors pari patsu with other creditors (r), and claims AdmlalB- 
of a wife for money lent to her husband are to be postponed to the tratlon of 
claims of creditors for valuable consideration («). 


815. The proper funeral and testamentary expenses constitute — 

a first charge upon the deceased’s assets (t), and are payable in r»feren^ 
priority to all other claims, even in the case where the estate is being ‘ 

administered in bankruptcy (a). The priority as to rates and 
wages enforced (b) in the case of bankruptcy applies in the case 
of a deceased insolvent whose estate is being administered in the 
Chancery Division (c). Friendly societies (d) and trustees of savings 
banks (e) have a similar priority in respect of money due to them 
by their officers, and workmen in respect of compensation due to 
them from their employers (/). 

816. Notwithstanding the section of the Bankruptcy Act, 1888* Extent to 
which provides that the provisions of the Act relating to the 
priorities of debts are to bind the Grown (g), the Crown, it has been bonnd. 
held, is not, in the administration of insolvent estates, deprived of 

its prerogative right to prior payment (k); it is, however, extremely 
doubtful whether this decision can be supported (i). 

817. The right of retainer by an executor is not affected by Bight of 
the incorporation of the bankruptcy rules into the administration retainer, 
of insolvent estates (/c). 

818. A creditor of an insolvent estate whose debt bears interest interest on 
is not entitled to interest up to the date of payment, but only to the 

date of the judgment for administration, which is equivalent to an 
adjudication in bankruptcy (Z), 


Be Whitaker^ WhitaTcer v. Palmer ^ [1901] 1 Ch. 9, C. A., disapproymg Smith 
V. Morgan (1880), 6 0. P. D, 337, and Re Maggie Winehouse v. Winelmm 
(1882), 20 Ch. D. 545. 

fr) M'Caualand v, 0" Callaghan ^ [1904] 1 1. B. 376, C. A. 

{e) Re Leng, Tarn v. Emmeraon, [1895] 1 Ch. 652, C. A. ; see Married 
Women’s Property Act, 1882 (45 & 46 Viet. c. 75), s. 3. 

(0 3 Co. Inst. 202 ; Tugwell v. Heyman (1812), 3 Camp. 298 ; Sharp v. Lush 
(1879), 10 Ch. D. 468, per Jessbl, M.B., at p. 472; and see p. 240, ante, 

(a) Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 125 (7) ; Preferential 
Payments in Bankruptcy Act, 1888 (51 & 52 Viet. c. 62), s. 2 (i). 

E Preferential Payments in Bankruptcy Act, 1888 (51 & 52 Viet. c. 62), s. 1. 
Re Heywood, Parkington v. Heywoodj [1897] 2 Ch. 693. 

Friendly Societies Act, 1896 (69 & 60 Viet. c. 26), s. 35. As to friendly 
societies generally, see title Friendly Societies. 

(e) Trustee Savings Banks Act, 1863 (26 & 27 Viet. c. 87), s. 14; Savings 
Banks Act, 1891 (64 & 55 Viet. o. 21), s. 13; see title Bankers and Banking, 
VoL L, pp. 676 etaeq. , - . , , 

(/) workmen’s Compensation Act, 1906 (6 Edw. 7, c. 68), s. 6 (3). 

Ig) Bankruptcy Act, 1883 (46 & 47 Viot. c. 52), s. 150. ^ _ 

(A) Re Churchill (Lord), Maniaty v. ChurchUl (1888), 39 Ch. 17^; also 
ZZe Oriental Baiik Corporoition, Ex parte The Crown (1884), 28 Oh. D. 643. 

(t) For the views taken by the Court of Appeal as to the ene<^ of the 
incorporation into administration of the rules in bankruptcy, see Re Whitaker, 
Quaker v. Palmer, eapra, per Bomer, L.J., at p. 

(A) Lee r. NuttaU (1879), 12 Oh. D. 61, 0. A. ; Be May, Or^/ord r. May (1890), 
45 Oh. D, 499 ; Be Ambler, Woodhead v. Ambler, [19061^1 Oh. 697, 0. A. 

S Be Bmmera, SoatoeU v. Ghtmey (1879), 13 Oh. l). 136; Judicature Aot| 
(38 Ifc 89 Viot 0.77), s. 10. 
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Time for 
piOTing debt. 
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have disap- 
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piOTing. 
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<}ii 0 Qtly realises svi^opiit io pay the prmoipal pt w the debti), the 
hanhruptcy rule BB tfxpmpaam payment. p< mterest at 4 par ^eent. 
upon all debts, whether by. .law carrying interest or. not, prevails 
over the Chancery role .that interest on oebto. which, do not by law 
carry interest is ^to he paid only after the interest is paid on the 
debts which dp carry interest (m). 

810. A creator may come in at any time so long as there are assets 
remaining undistributed (n), provided he has not been gnilty of 
wUinl' default in not sending in his claim previously (o). He is, 
however, put upon the telrms of paying the costs occMiOned by his 
application, and is riot .allowed to disturb prior distribntions or to 
delay the payment of dividmids to the other creditors. A similar 
practice prevails in bankruptcy (j>). . 

Where funds sabseqnently &11 in, but some of the creditors whose 
proofs have been allowed have disappeared, the court does not divide 
the entii:e fund amongst the creditors who can be traped, but retains 
a sum to meet the claims of those who have disappeared (q). 

820. A secared creditor cannot prove for the whole of his 
debt, and rely upon his security for any balance which, owing 
to the deficiency of assets, might remain unpaid (r). Under the 
existing bankruptcy rules , the Secared creditor who wishes to 
prove against the estate must do one of three things : he may 
realise his security and prove for the balance; or he may 
snrrender his security and prove for his whole debt;- or he 
may assess his seonrify and receive dividends on the balance due 
to him after deducting ihe assessed value («). He may, however, 
so long as there are assets remaining un^tributed, amend his 
valuation and come in and prove at any time upon terms (t). The 
.terms imposed will be that he must pay the costs of the appUoation 
to obtain leave to prove, and that the order giving him leave is not 
to delay any proceedings in the action so far as concerns the other 
creditors (a). 


(m) ^Be Whttuker, WhUaktr t. Palmer, [19041 1 Ch. 299, disapproving Be 
Henley, AUock v. Henley (189d), 76 L. T. 807. Fw the bankruptov rule, see 
Bankruptcy Act, 1883 (46 & 47 Yiot. c. 62), s. 40 (4) (6) ; for toe (Aancery rule, 
see B. S. 0., Qrd. 66, rr. 62, 68. For the pmotice' regulatitie toe deduction of 
income tax from interest, eee Be Qreen, Ball v. ATltt, [1904] W. N; 78.' 

(«) LaeUey y. Hogg (1806), 11 Tee. 602 ; An^Y. aaddmUSlB), 1 kfadid. 629 ; 
Havvi Y. Frmd (1883), 1 My. & K. 200, 209 ; Brown v, LtAt (1847), 1 De G. S 
Bm. 144 ; BreU f. (Jarnwekorf (1866), '86 Bear. 340; Be Meteal/e, Bicki r.-May 
(1879), 13 Ob. D. 286, 0. A; ; Borr&on vi Kirk, [1904] A, 0. 1. 

(o) Hull Y^ Fakoner (1866), 11 Jur. (ir. S.) 161. 

(p) BeMcMurdo, Penfidd Y. jKeMwrdo, [1902] 2 Ch. 684, 0. A., per TaoOiux 

WnnU)(S,Xi.J., at'p. 609. • 

(o) Be MatdantM, MeAlpin v. Macdonald (1889), 69 L. J, (oh.) 231' ; Aehlei v. 
Ae’%(1877),'46L.J. fom) 8a2;{).At ■ V ; ^ . 

(r) Foraaiasiaoeevci'toe oM rale,' Whieh ^ been abolished byUtp incor* 

S ration'of toe' baidttiiptoy 'raMs fittd toe 'administration of insdlTtotr Estates 
i Safkiaiiti V.'B2^iMa#‘(1681),’f8 CSiJ 13: 370, O.A.), sbeMhtonv. 

Bew (1337), 2 My. ACr.AW.': ' - > - - , - ► = 

..<4Jgaitopt<y Aet,4888 {3ohed. IL, p. 9, 10*:tt; sW, 

(a) /Md.^ p. 713. r:.! ^ • 



PiRT Ttiki^vieT. 


A MOttz'ed creditor, vbo ehooses to vest apon Ms seotinty withoat 
adopting any one of the above coorses, has no debt provable in 
resp^t of vrhieb any reserve, is to be mide on a <leelj^r4t»nn of a 
divided (6). ■■ 

A creditor of two esiatet for the same debt receives dividends on 
the whole of his debts from both estates nntil satisW (c). 

I^SL The question what assets are to be administered is not 
afftoted by the Judicature Act, 1876 (d), and none of the rules of bank* 
ruptoy which go to swell the assets are applicable , to the admihis- 
trati^on in Chancery of the deceased’s estate (e). Accordingly the 
various sections of the Bankruptcy Acts which restrict the rights of 
creditors under execution or attachment (J)i which avoid voluntary 
settlements (g) or unregistered bills of sale (h), or which deed with 
reputed ownership (i), have no application to the administration of 
insolvent estates. 

Bsast. The administration in bankruptcy of the estate of a 
deceased insolvent is dealt with elsewhere (k). 


Sect. 6. — Coats. 

823. The general rule is that the costs of and incident to all 
proceedings in the Supreme Court, including the administration of 
estates mid trusts, are in the discretion of the court or judge, 
subject to this proviso, that a personal representative or trustee 
who has not unreasonably instituted or carried on or resisted any 
proceedings is not to be deprived of any right to^ costs out of a 
particular estate or fond to which he wotfld be entitled according 
to the rules hitherto acted upon in the Chancery Division (Q. 

824. Under the general practice of the Chancery Divisiem a 
personal representative, who has not been guilty of misconduct, 
is allowed his costs of the administration proceedings as a matter 
of course (m). 

828. Mere delay in rendering accounts is not of itself sufficient 
ground for visiting a tepresentative with the payment of costs, or 


’» Se Lee, Em pcaie Oood (1880), 14 Oh. D. 82, 0. A, 

!e) Boneer v. Oom (1842), O^av. 84. ' ‘ 

<0 88 A 89 Viot. o. 77, 8. 10. 

ej Be Lens, Tam e, Emmerten, ri 89 Sl l.Oh. 662, 66A 660, ,0. A 
► 4. *. ..V - — D, 176, ; 




j rheSe. r»mon (1889), 48 6fi. D, l76, followiiig4?« WH/ierneeaBriekmrke 
(liWQ; 16 CBj. P* 887, 0. aJ; SaBmdte. (Baeh, [1899] 1 Q. B. 699; 704, 709, 

^lB«e«»wr(i887), 19aB.D. 92,O.A. 
h. D. 649, n.; Be JLEpineUil (Ci>un#).Cl), Tadmanr, 

r.,J.(IS86). M OLD. 

128 ' i'.. .* ■’ r . V., . . 1 

{i) See tatoBAitEiwilTOT isnPfSotvBKCV, Vol. n., to; 93 «e.M.,.813, 214. 
- (O'Bfe 8. .0., Old. 66, T. 1.- As to sohoitors’ oosts f«i«*«lly» see title 

, ,(m) .^ni«nin9p(a(#oe apphes to the costs cf to 
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dven for depriving him of his costs (n), nor is the fact that the repre* 
sentative has made a mistake, or has endeavoured to charge in ^ 
accounts items 'which he is not legally entitled to charge, provided 
his claims are not dishonest claims, nor such as no reasonable man 
could say ought to have been put forward (o). 

Where, however, administration proceedings are rendered neces- 
sary by the gross and indefensible neglect of the representative to 
furnish accounts, be will be ordered to pay all the costs, including 
the costs of taking and vouching the accounts (p). So, too, a repre- 
sentative who unnecessarily institutes administration proceedings 
will be ordered to pay the costs (q). 

826. A personal representative has a right, without leave, to 
appeal against an order depriving him of or directing him to pay 
costs (r) ; on the other hand, no appeal lies, without leave, against 
an order allowing him his costs (s). The distinction is based upon 
this ground, namely, that the court can only deprive a personal 
representative of his costs on the ground of misconduct, and 
whether he has been guilty of misconduct is a -question of fact on 
which an appeal lies (t) ; on the other hand, an order allowing him 
his costs must have been made either on the ground that he has been 
guilty of no misconduct and is therefore entitled to them, or that, 
though guilty of misconduct, the court has in its discretion allowed 
him his costs, and no appeal without leave lies against an order 
as to costs only which are in the discretion of the court (a). 

827. The representative’s costs of another action are not costs 
within the discretion of the court before which the administra- 
tion proceedings are pending; they 'are in the nature of charges 
and expenses, and an appeal lies without leave, even against 
%n order made in the administration proceedings allowing them 
out of' the estate {b). But an appeal from an order allowing 


(») HeigJiington v. Qrani (1845), 1 Ph. 600; White v. JcLckson (1852), 16 Beay. 
191. 

(o) Be Jones, Christmas v. Jones, [1807] 2 Ch. 190, per Kekewich, J., at 
pp. 197, 198 ; see also Turner y. Hancock (1882), 20 Ch. D. 303, 0. A. ; Travers 
y. Townsend (1828), 1 Mol. 496; Bennett v. Attkins (1835), 1 Y. & 0. (ex.) 247; 
Smith y. Gremer (1875), 24 W,E. 61. 

(;)) Heugh v. Sccura (1875), 33 L. T. 659; Be Skinner, Cooper v. Skinner, 
[1004] 1 Oh. 289, holding t^t Hewett y* Foster (1844), 7 Beav. 348, does not 
represent the modem practice. For other cases where the representatiye has 
lieen ordered to pay the costs, see Fglin v. Sanderson (1862), 3 GiflP. 434 ; ^emp 
V. Burn (1863), 4r Giff. 348 ; Gresham y. Price (1865), 35 Beay. 47 ; Re Sill's 
Estate, Bath y. Bell (1878), 39 L. T. 422 ; Be Baddy fe, Pearce y. Radclyffe (1881), 
29 W. R. 420 ; Be Hayter, Be Wdllett, Hayter y. WdU (1883), 32 W. 11. 26. 

(j) Be Cadbum, Gage y. Rutland (1882), 46 L. T. 848. 

(r) Be Knight's (Sarah) Will (1884), 26 Oh. D. 82, 0. A.; Be Love, HiU y. 
Spurgeon (1885), 29 Oh. v. 348, 0* A. A dedaration that the court does not 
think fit to make any cider as to costa amounts to a judicial decision that 
trustee is not entitled to his costs, and that he cannot retain them out of the 
estate (Be Hodgkinscn, Sodgkinson y. Hodgkinson, [1895] 2 Oh. 190, 0, AX 
(a) Charles y. Jones (1886), 33 Oh. D. 80, 0. A. 

(t) Be KnigMs (Sarah) WUl, supra, per Cotton, L.J., at p. 90: Rs Pugh 
Lewis y* Pritchard (1888), 57 L. T. 858. 

(a) Charles y. Jones, supra; Judicatme Act, 1873 (86 A 87 Yict. o, 66), i. 49. 
(5) Be Beddoe, Bournes y. CMam, [1898] 1 Oh. 547, 0. A., explaining, on this, 
point. ChOrtee t. Jones, supra. 
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the- representative his costs, charges, and expenses will not lie, Bmr , «. 
without leave, as to costs only, if the order is right as to charges Costs, 

and expenses (c). 

828. No costs are given to a representative who is in default to Costi of 
the estate until the default is made good (d). An executor not in 
default need not appear by the same solicitor as a defaulting 
co-executor ; he is entitled to act by a separate solicitor, and if he 

does so he will get his costs (e). If he chooses to appear by the 
same solicitor as his defaulting co-executor, he will be allowed only 
his proportion of the costs out of the estate (/). A defaulting 
executor, who becomes bankrupt, is entitled to his costs subse- 
quent to the bankruptcy, but the prior costs must be set off 
against the debt (p). The representative of a defaulting executor, 
fairly accounting, is entitled to bis costs out of the assets, though 
the assets may be insufficient to repair the breach of trust (h), 

829. A plaintiff creditor must, so far as the estate is insufficient Representa- 
to meet them, pay the representative’s costs of the action where it 

appears that there were no assets at the time of action brought CTeStor/ 
sufficient to meet his claim, whether he has or has not had notice 
of the insufficiency of the assets (t). 

830. The costs of all parties other than the personal representa- costs of 
tive are now entirely within the discretion of the court (k); 

a plaintiff residuary legatee is no longer entitled to his costs out re^Uenta. 
of the estate as a matter of right (1). As a general rule the court uy^ 
allows the costs of all necessary and proper parties to administra- 
tion proceedings as a first charge upon tne estate which is being 
administered (?/i) ; but it will only allow them where the proceed- 
ings are in their origin directed, with some show of reason and a 
proper foundation, for the benefit of the estate, or have in their 
result conduced to that benefit (n). Thus, a legatee tenant for life 


(fi) JSeiv V. Bew, [1899] 2 Ch. 467, 0. A., overruling Be Chetmell, Jmea v. 
Chenndl (1878), 8 Oh. D. 492, 0. A. . . 

(f?) The solicitor of the representative is in no bettor position [Be 0 Aean, 
Deceoeedt Ferrie v. O' Kean, [1907] 1 1, R. 223, 0. A.). 

(6) Smith V. Bale (1881), 18 Ch. D. 516, per Jessbl, M.E., at p. 518. 

(/) Smith V. Dale, supra, dissenting from Watson v. Row (1874), L. E. 18 Eq. 
680; see, too, McEwan v. Crcwi5i^l883), 25 Oh. D. 175. 

(g) Samuel v. Jcmes (1843), 2 Hare, 246 ; Be Vowles, O'Donoghue v. Vowlee 
(1886), 32 Oh. D. 243, following Be Basham, Hannay v. Basham (1883), 23 
Oh. D. 195. and Lewis v. Trask (1882), 21 Oh. D. 862, yid dissenting from 
Glar^ V. Clare (1882), 21 Ch. D. 865. 


(1846), 9 Beav. 195; Palmer v. Jones (1874), 43 
Kitto V. Xti^e (1879). 28 W. B. 411. 

- - ^ 1 L E. 262; Bluett v. Jessop (1821), 


[1898] 


(A) HaMenhy v. oj 
L. J, (oh.) 349; BeE 
(0 Mihemian Bank v. Lauder, 

Jao. 240j SvMivan v. Sevan (1866), 20 Beay. 399; King v. Bryant (1841), 
4 Beav. 460; FuUer v. Green (1867). «4 Beav. 217. 

^ (Jfe^E. 8. 0., Ord. 66, r. 1 ; Be McClellan, McGMlan v. McOldlan (1886), 29 

(i) For flid praotice, see Farrow v. Awtin (1881), 18 Oh. D. M, 0. A 
(to) Lamely. SMherd (1823), 1 Sim. & St. 468, 461 ; Ford prO 

(1866), 21 Beav. 426; Larhine v. Paxton (1836), 2 My. & E. 320; Barker v. 


(•(1836), 2 My. &K. 818. _ * 

SarOeB v. ITood (1861), 9 W. B. 817, per Lotd Wbstbubt, L.O., at 
Turner v. Frampton (1846), 2 OoU. 331. 
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I EXSeOTOiS AND ADMINlSTRATOItfl; 


wlio baa roeeived the whole of hie inoome to date imirt |iereo&tA 7 
paj the costs of adminilitcation prooeed^l^ |t)iBtitiM!e 4 , bj himsalf (o). 
The oooriwill not permit costs occasioned by imprppw.litiga^n, 
or by negligent conduct of administration proceedings, to be paid 
out of the estato under its care (p). A beneficiary who sets up a 
case of misconduct against the representative which he fails to sub- 
stantiate must, of course, pay the costs of the proceeding ( 9 ). 
The costs of a successful claimant in an issue directed to bC Med 
in administration proceedings will be ordered to be paid in full out 
of the assets (r). 

831. A beneficiary who has been overpaid will not be paid his 
separate costs, although the deficiency has arisen from the wasting 
of the estate subsequently to the payment to him («). ' 

832. The costs occasioned by an unsuccessful claim, or unsuccess- 
ful resistance to any claim, to any property are not to be paid out 
of the estate unless the judge otherwise directs (t). The costs of a 
claimant, even though he fail to establish his claim, may, how- 
ever, be allowed out of the estate, where he has enabled the court 
to construe the will, or to distribute the fund (a). 

833. The general personal estate is the primary fund for the 
payment of the costs of an action for administration or for canying 
into effect the trusts of a will (b). 

So far as the costs have been increased bv the administration of 
the real estate, the increased costs must be borne by the realty (c), 
even though it vests in toe personal representative by statute (< 0 , 
and though the testator may have directed his testamentary 
expenses to be borne by his personal estate (e). 

Where a testator has created a mixed fund of real and personal 
estate, the costs of administering the fund are borne rateably by 
the two portions of the estate (/). 


(o) Croggan y. Attm (1882), 22 Ch. D. 101. 

/1fiQO\ Al\ fyu Tk O 


\p) \^Toggan y. {xooxij, aj% jiui. 

(jp) Brmon y, Burdeii (1888), 40 Oh^ D. 244, 0. A. ; Be Scawhy, Scawhy y, 
Scowhy, [1897] 1 Oh. 741, 0. A. ; see also C/itrteie y. Caiidler (1821), IdjatU. & (}* 
123 

(g) WtlUame v. Jwm (1886), 34. Oh. D. 120, 0. A. 

(r) iSs Dunn, BtiMow y. singl^Um, [1902] W. N. 76. 

(a) Be Winslow f Frere y. Winshw (1890), 45 Oh. P. 249. . 

(t) E. S. 0., Ord. 65, r. IMt 

(a) Thomason y. looses (IH2\ 5; Bofty. 77 ; y^ 

103; Merlin y. (1858), 25 Beay. 125; for other insfanoes, see WeehoU 

y. OuUiford (1844), 3 Hare, , 265, 274; Obc^er y. FUcher (1845), '4 Here, 
Johnston y. Todd (1845), 8 B^y. 439 ; BoreJ^m y. BigwxU (1850), 8 131 ; 

Lee y. Delane (1850), 4 De O. A Sxa. 1. , ' M . 

(5) Bamweu y. QMO), I I)rew« A Sm. 242, 255, 258 ; Bo J&nes^ 

t/bnes y. Ciile88(1878), 10 Oh. Pr4Q, ^ . 

(0 Fetfehsnyy: Bo^ne^f (1881), 51 La L (<m«) 74, 0. A. ; BeMtiMet&n, Them^ 
▼. Hama {1882), 19 Oh. P.552, 0. A. * ^ 

id) Be Joriest Elgood y. KinMieyp Mgpoi V/ Jones^ [1902] 1 Oh.., 92, 

(fl) Be JMs^ Doughty y, % Oh. 149. Am fbV&t in 

tinder the aa^raauon see mtlei Am Qtiin 

Death Doties, VoL XIEL, p. 2lft ; Whm. , r , • * " i ' vf 
(/) JohmOm ^odd (1845), *« pear. JB9r Ebph^im Ft (l84(l}a Ijgf 

\0\iCTadodky. (>^w(i854),2lte#C«41. ^ 



• BVaatE CoUBT. ‘ 'RI^" 

m .'•WhMe the gift of & share of 'reBi4ttary personalty or of a Saoi^s. 
mixed it^d' of real and Mrs<maf estate &ila by reason of the death .Costs, 
of a reindahry legatee, tne 'Costs of administration are' not thrown „ 
primarily upon the lapsed share (jg). The same rule applies where ^^n tiitni 
a ppirtion of a residuary gift fails hy some provision of law, as, for tioa whne 
instance, hy the operation of the Statutes of Mortmain (h), or of the 
Thellusson Act (t). It would also appear that real estate ineffeo* 
tually disposed of does not bear the cost of administration in 
priority to realty effectually disposed of (k). 

886. Where a portion of the estate has been distributed amongst Frooeedings 
cert^ residuary legatees, and the unpaid residuary legatees institute ^ unpaid 
administration proceedings, the' legatees who have received their 
shares cannot be ordered to contribute to the costs of the action, ^ 
but they will not get their costs without first bringing in their 
shares and contributing to the costs (Q. 

836. The costs of inquiries to ascertain the persons entitled to a Costs of 
legacy, money, or share, or otherwise incurred in relation thereto, inquMea, 
are payable out .qf the legacy, money, or share unless the judge 
otherwbe directs (m). The costs will be directed to be paid out of 
the residuary estate where the difficulty arises owing to the language 
the testator has employed (n), or where the testator has directed his 
testamentary expenses to be paid out of residue (o); but the court 
ought not to be so ready, as was at one time the practice, to direct 
that the costs of inqmries relating to particular shares ought to 
come out of residue (p). 

The costs of establishing a claim as next of kin of an intestate 
are allowed out of the general estate (q). * 


M Aekroyd v. 8m4tA«on(l'!60), 1 Bro. 0. 0. 503 ; BeoJtoberts v. Wal/cer (1830), 

1 ttuas. & M. 752, 767 ; Eyre r, Jfareden (1839), 4 My. & Or. 231, 245 ; Tr^hewy 
V. Hdyar (1876), 4 Oh. D. 53 ; Fenton v. Wiue (1877), 7 Oh. D. 33 ; Luekra/t v. 
Pridham{\%19), 48 L. J. (oh.) 636,diattpprOTing^u;y. Bow (1869), L. B. 7 Eq. 414. 

(A) A.-G. V. WineheUea (EarV) (1791), 3 Bro. 0. 0. 373 ; il.-O.v. /^Mr«t(l790), 

2 Oox, Eq. Caa. 364 ; Cu/rtte v. Hutton (1808), 14 Vea. 637 ; BUmn v. BeM (1877), 
7 Oh. D. 382, diaapproving Oowan v. Broughton (1874), L. E. 19 Eq. 77. 

(i) Eyre v. Maraden (1839), 4 My. « Or. 231, 245; marne v. Goode (1844), 14 
Sim. 165. 

ik) MaddUon v. Pye (1863), 32 Beav. 658 ; Bagot v. Legge (1864), 2 Drew. & 
Sm. 259 ; Hardwick v. HcerdwvA (1873), 42 L. J. (OH.) 636 ; Hu/rst v. Hurst 


(1884), 28 Oh. D. 159 ; Imt see Boott y. Otmberland (1874), L. B. 18 Eq. 578, 
for « oonflioting dedaion. 

(I) Maekeime v. Taylor (1844), 7 Beav. 407 ; B« Tann, Tann v. Tann, Oravatt 
V. Tann {2) (1869), L. B. 7 Eq. 436; HiUiard v. Ful/ord (1876), 4 Oh. D. 389. 

(in) S. 0.i Ord. 65, r. 14 b. dee'alao Be Whitaker, Dentson- Pender v. Evan* 
(1910), 130 L. X. Jo. 55. 

(«) Ee <?r«»on», Booty V. (Troon*, [1897] 2 Oh. 407. * „ „ , 

(6)’ JBa Baumgarten, Sevan v. BoeeidMium (1900), 82 E. T. 711; Be Laey, 
Eyimy. S»a<yM-(1908), 124 L. T. Jo. 293; Be Fineenf, Bohde v. Palin, [190®] 
1 Ohi 810. ' Mm 4xeout(W cannot, bv paying a legacy into court, rel^o the 
i^idud from bediiiiff ’tho oodtB of iIpII inquiry as to the persons entitled to the 
hgeiof (Be OMond WtU (1887), 86 Oh. D. 486; BeTr^'e Trwte, Ex parte 
JFWWy ( 1860 ), 6 (a.App. 170; B.» BirArt«(1878). 9 0h.D^ 

(XMoit (t»d)il999)> si E. T.lil.pfBmemm, J. at 719. 
tattatt praotioe of the court, aeo Be (TiJSona' WeU, 'e»^pra; BeBeevee 
JVwta :(1877), .4 Oh. D, 841; lF»7«o» v. Sywira J1842),- 18 Sim. 212; Be 
.'•'^RweJdteia; Orangey, Bbt^y (1886), 31 Oh. D. 511, (i A. , a xr c. n 

? i> Wood (1887), 7 522; Bak^o^l v. Tagart (1838) 3 T. A 

ew-l its. 
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r EXEOin:OilS AND Aj>Mmi81»ATOR8. 

S87. Where some of the persons entitled to a distribotive share 
of a fond are asoertained, and diffioolty or delay has oooorred or i| 
likely to occur in ascertaining the persons entitled to the other 
shares, immediate payment may be allowed to the persons who 
have been ascertained without reserving any part of their shares to 
answer the subsequent costs of ascertaining the persons entitled to 
the other shares (r). 

83S. The costs of the representative, where no misconduct 
on his part is made out, are allowed as between solicitor and 
client and in priority to the costs of all other parties (s). His 
right is not affected by the fact that the order on further con* 
eideration directs the costs of all parties to be ]paid out of the 
funds in court, and the funds prove to be insufficient to meet all 
the costs (t). 

839. Where the estate is insufficient for payment of debts a* 
creditor is entitled to his costs as between solicitor and client 
both where he is the original plaintiff (a), and where he has obtained 
the conduct of the action (b) ; on the other hand, if the estate is not 
deficient he obtains his costs only on the party and party scale (c). 

The plaintiff in a legatee’s action where the estate is insufficient 
to pay legacies (d) is entitled to his costs as between solicitor and 
client, but only if the fund is sufficient to pay creditors (e). 

840. In the case of proceedings instituted by originating sum- 
mons for the determination of questions arising in the administra- 
tion of the estate, the costs of all parties are allowed out of the 
estate where the application is made by thq personal representative, 
or by a beneficiary where there is some difficulty which would have 


(r) R; S. 0., Ord. 66, r. 14c. 

($) Tannery. Vaneey (1846), 9 Bear. 339; Samlerton v. Stoddart (1863), 32 
Bear. 165 ; Dodd* v. Tube (1884), 25 Ch. D. 617 ; /le Love, Hill v. Spwgemi 
(1886), 29 Ch. D. 348, 0. A. ; Re Same, Lee v. Hariie (1890), 62 L. T. 922. 
They are allowed now in priority to a mortgagee plaintilPB costs of sale 
{Re SpenaUy’a EataU, Harrison v. Bpentley (1872), 42 L. J. (CH.) 21). As to 
taxation of costs generally, see title SouciTons. 

(f) Re Griffith, Jones v. Owen, [1901] 1 Ch. 807, following Gaunt v. Taylor 
(1843), 2 Hare, 413, and not following SwaU v. Milner (1834), 6 Sim. 672. 

(o) Tootal T. Sp»ccr(1831), 4 Sim. 610; Hood v. JVilson (1831), 2 Buss. &.M, 
687 ; Re Flynn, Guy v. McCarthy (1886), 17 L. E. Ir. 467 ; Hendereon v. Dodde 
(1886), L. B. 2 Eq. 532 

(b) JU Richardson, Richardson v. Richardson (1880), 14 Oh. D. 611. 

(c) See the law oil this subject inviewed by Stiblino, L. J., in Re Hew ZeaJand 
Midland Rail. Co., Smith v. Lubbock, [1901] 2 Ch. 367, 0. A., explaining 
Stantm 7. Hatjield (1836), 1 Keen, 358, and Goldsmith v. Russell (1866), 6 
He G. M. & G. 547. In a case where the general estate was sufficient to pay 
separate creditors, but insufficient to pay joint creditors of a testator who was 
one of a firm of traders, the separate creditor plaintiff obtained solicitor and 
client costs {Be McRea, Harden v. jIfejSea (t886), 32 Oh. D. 618). 

(d) CiroM V. Kennington (1848), 11 Beav, 89; Thotnae v. Jonee (1860). 1 
Drew. & Sm. 134; Re Harvey, Wright y. Woods (1884), 26 Oh. D. 179. 

(e) Weston v. Clowee (1847), 16 Sim. 010, disapproving Burkttt v. Baneom 
2 Coll. 536; Wetenhedl v. Dennie (1863), 33 Beav. 286; see also Re 

* Ric^dm (1880), 14 Ch. D. 611, per Jxsn^ M.E., 

at p. 613, explaining that Be ^prrdi, DurreU v. SmUh (1870), L. B. 9 443, 

geneial ride ; and Re WUkitu, v. Sa^kem 

(1884), 27 Oh. D. 703. 



IPaBT VII.— .ADMUnSXaj^ION BY tHB CoUBT. ^ 

Jostifled an application by the personal representative. But if a «• 
beneficiary takes advantage of the procedure by originating summons Costs, 

to get a question determined which, but for the procedure, would 
be the subject of an action commenced by writ, the court may 
apply the rule that the unsuccessful party pays the costs of the 
successful party (/). 


(/) Bi Bucktofi, Buckton v. Buckton, [1907] 2 Ch. 406, 2 >er Keiubwioh, J., at 
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See Bbal Propbrty and Chattels Beal; Trusts and Trustees; 

"Wills. 
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Bee Equity ; Fraudulent and Voidable Conveyances ; Infants 
AND Children; Money and Money-Lendino. 


EXPIRING LAWS. 


See Statutes. 
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For Coroners^ Inquests • 

Courts 0 / Summary Jurisdiction 
Explosions in Boilers 

Gas 

FetrdUum .... 


See tith Coroners. 

„ Magistrates. 

„ Faotories and Shops. 

M Gas. 

•» Public Health and Local 
Administration. 


Part I. — In General. 


Explosirai 
Act, 1876. 


Sect. 1. — Legiglation. 


8tt. The principal Ioji;islation regulating the manufacture, 
keeping, sale, importation, and conveyance of explosives is contained 
in the Explosives Act, 1875 (a), referred to in the present title 
as " the Act,” and in Orders having statutory force made under 
that Act (f>). In addition to the regulations contained in the Act, 
His Majesty may, by Order in Council, impose restrictions on, or 
prohibit absolutely, the manufacture, keeping, importation or sale 
of any explosive which is of so dangerous a character that, in the 


(o) 38 & 39 Viot. 0 . 17. The powers given by the Act ore in addition to and 
not m derogation of other powers confei-red on local authorities by statute 
see titles Hiohwavs, Streets and Bridoes; Street T^baitio; but the Act 
contains provisions ^ot as yet acted upon) authorising the repeal, altera- 
tion, or ^ntoent, by provisional order made by the Secretory of State and 
Mni^ed by Parliament, of any Act, charter, or custom respecting the manu- 
factoe, keepmg, copveyMce, imiiortation, exportation, or sale of an explosive, 
or the j^were of certain local authorities for regulating the same, or otherwise 
in relation to an explosive (iitU, s. 103). Part I. of the Act relates to gun- 
powder, but the provisions of that part are applied by ibid., s. 39, suMeot to 
certain provmons, to every other description of explosive as if those protons 
wore re-enacted with the Bubstitation of that description of explosive for .nun- 
TOwder. Most of the substantive nrovisiona of Part I. as to OTnpowdsp are, 

^ *• r^lAoed in lefmnra to other 

explosives Dy provisions of more or lees similar diaraoter contained in Orders 
* w ad^istration of the Act is in the hands of H-hL 

ExpIosiysB, who form a department of the Home Office 

^ numerous pro- 

Visions under which VanoilH am lux y-a ^ 
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in tM Act expressed to be authorised, directed, rec 
by Order in Council’* ‘ * 


Oraers in Oounoilaud 


to ^ au^oris^, directed, reflated, pi*esoribed or d 
a. 83). These Orders have statutory effect 
Orfers of ^ Secretary of State cited in this 


ated, piescribed or done 
“ The 



Part I. — Qenbral. 




judgment of His Majesty, it is expedient for the public safety to i. 

make such Order, provided that the Order does not absolutely pro- 
hibit anything which may be lawfully done in pursuance of a ““ 
continuing certificate (c). 

There are provisions relating to explosives in several other other 
statutes. Thus, the use of explosives for purposes of crime is dealt statutory 
with in the Explosive Substances Act, 1888 (d), and the Malicious 
Damage Act, 1861 (e), while the use of explosives for blasting pur- 
poses in mines and quarries is regulated under the Acts dealinc 
therewith (/). 

Sect. 2. — Definitions. 

842. “Explosive” is defined (p) as meaning gunpowder, nitro- Meaning o( 
glycerine (fc), dynamite, gun-cotton (i), blasting powders, fulminate “expioeiTe." 
of mercury or of other metals, coloured fires, and any other sub- 
stance, whether similar to those named or not, used or manufactured 

with a view to produce a practical effect by explosion or a pyro- 
technic effect ; and as including fog-siguais, fireworks {k), fuses, 
rockets, percussion caps, detonators, cartridges, ammunition of all 
descriptions, and every adaptation or preparation of an explosive 
as defined. 

843. His Majesty may, however, by Order in Council, declare Kzt«iuion o( 
any substance, which appears specially dangerous to life or te^ tonew 
property either by reason of its explosive properties or of any “®**’ 
process in its manufacture being liable to explosion, to be an 
explosive within the meaning of the Act; &nd the provisions of 

the Act {1) and of any statutory Order thereunder (m) will thereupon 


(e) Explosives Act, 1873 (38 & 39 Viet. c. 17), s. 43 j and as to a continuing 
certmeate, see p. 370, post. If an explosive is imported or sold in contravention 
of any such Order all or any part of It may be forfeited. The owner or master 
of the ^ip in which it was imported is liable to a penalty not exceeding 10«. 
for every pound of explosive brought in the ship. _ ^e person to whom it was 
deliverM and the person selling it are liable in similar penalties in respect of 
every pound sold or delivered or found in his possession {ibid.). 

(4 46 & 47 Viet. c. 3; and see p. 400, post. „ . 

(e) 24 & 25 Viet. o. 97 ; see title Okimikai. Law and PBOCEDimu, Vol. IX., 
pp. 776, 777 ; and p. 393, port, for other offences. 
if) See title AJineb, Minebalb and Quaruibb. 

(p) Explosives Act, 1875 (38 & 39 Viet. c. 17), s. 3. _ . 

(A) A preparation of nitro-riyoerine in extremely mmute quantities is used 
in VaAleiiia ; but the Home Office do not regard the drug is an explosive. 

(»•) The term “gun-cotton” is held by the Home Office to indude certain 
of the lower forms of nitro-cotton usually known as collodion cotton, between 
which and gun-cotton no line is drawn by the Act, nor can be drawn 
scientifically. Celluloid, which consists of colli^pn ootl^ in a wlloid ^te, 
mix^ with various substances, is not considered by the Home Office to be an 


derading what is a “ firework ” the Home Office take mto oo^dera- 
tiou whether or not the intention is to produce a pyrote^io 
oppoeed to fulfilling a mere illuminatiDg or other useiiU object. Thus dram 
tStSr and magneaum wire have not been, while sparkler matches, throw- 
downs, and maroons, have been, treated as fireworks. j ^ 

G) For the statutory definition of “this Act, see p. 860, po$t; and see fol- 

purpose of brevity the expresmon "statutory Order ” is used ift 





llWraHlinis. 
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(tabj^i to^ any ezdeptiotiB, limitatidna, and restriiitioiia 
in ^ Order) extend to that substanee as if it wete Included' id 
the Wm “ exploeiye " m the Act (»). 

Under this pover certain substances have, subject in each case 
to exceptions and limitations, been declared explosives (o). . 

844. An “authonsed explosive” is defined for &e purposes of 
certain Orders in Council under the Act as meaning any explosive 
for the time being authorised to be manufactured for general sale 
or to be imported for general sale, whether with or witliout a 
licence (p) ; and the same expression is defined in an Order of 
the Secretary of State under the Act as meaning exclusively an 
explosive denned in a list of authorised explosives signed by a 
Government inspector and in force for the time being (q). Having 
regard, however, to the practice of the Home Office, the two 
d^itions have practically the same meaning (r). 


Meaning of 845. Any person who carries on any of the following, pro* 
■'mannfac- oesses, namely, the process of dividing into its component parts or 
otherwise breaking up or unmaking any explosive, or of making fit 
for use any damaged explosive, or the process of remaking, altering, 
or repairing any explosive, is subject to the Act, and to any statu* 
tory Order thereunder, as if he manufactured an explosive, and 
the expression “manufacture ” is to be construed accordingly (s). 
w thfctj r “ Safety cartridges ” means cartridges for small arms of which 

csriiidges.” the case can be extracted from the small arm after firing, and 
which are so closed as to prevent any explosion in one cartridge 
being communicated to other similar cartridges (a). 


this title to include, vheie the context so admits, all licences, certificates, bye* 
laws, regulations, rules and orders granted or made in pursuance of the Aot. 

(n) Explosives Act, 187S (38 A 39 Yict. o. 17), s. 104. 

(o) These axe (1) acetylene whm liquid or subject to a pressure above tiiat of 
the atmosphere oapaUe of supporting a column of water exceeding 100, itushes 
in height, and whether or not m admixture with other substances, excmt such 
as be exempted by Order of the Secretary of State (Order in wiinoil, 
No. 17 of 26th November, 1897 ; Orders of Secretary of State, Nos, 6 , 6 a , and 6 
of 28th September, 1898, of 29th September, 1900, and of 10th Aprfl, 1901, 
respectively) ; (2) acetylene in admiztore with ak or oxygen (Order m Cl^oil, 
No. 18 of loth May, 1900) ; (3) picric a4^ picrates, and mixtures of pioiio 
amd with other substances, except in certain cuuumstances (Orders in! Oounoil, 
Nos. 20 and 20a of 27th March, 1905, and lOiih Eebruary, 1906, respectively). 

(p) Order in Oounoil, No, 6a of 20th April, 1883, s; 3 (b); Order in Oouaeil, 
No. 12 of 20tb Apiib 1888, e. 0 (a) ; Order in Council, No, 16 of 26lh Ootbbw, 
1896, Part L, s. 1. 

(?) Order of Seontaiy of State, No. 7 of 10th June, 1904, r. 1, 

_ (f) Before 1897 it was.' the practice to sdieduls' to factory and impbrtation 
licenm detailed definitions of the explosives to which thpilicshbes wtended, 
mntaining restrictions and: definitimiB of atandai^ of purity.'.: la '1887, 
the ^Mtioe^^^was alter^ Since that date a ust of 

ddnedbyrefoiettcetothiBliri. 

*^%B(trid|jM)0f4sttaia Mnds StMcffriUe .eiifiledips.«|ie4nqtlc^^ 
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cjjMAi Whore Ihe quantify of gunpowder or ingredients of gwi. 8*». & 
powder allowed in a building at one time is limited by or under the 
4ct, gnnrowder and ingredients within the radius of twenty yards — 
of ' the building and in course of removal from the building or of 
removal to the building for the supply and work thereof are to be Jag." 
deemed to be in the 'building. But if, while the' gunpowder or 
ingredients. so in course. of removal , are within the radius, every 
machine and manufacturing process in the building is wholly 
stopp^, there may, in addition to the limited quantity, be within 
the r^iusa further quantity, not exceeding that specified in the LimUato 
licence, or, in the case of an existing building in a “lawfully cs^tyof 
existing “ factory (l>), 10 cwt., or any less quantity allowed as above **"“^»* 
mentioned to be in the building (c). 

Where the quantity allowed to be in a machine is limited by or 
nnder the Act, but the quantity allowed in the building containing 
the machine is not limited, the foregoing provisions apply, so br as 
circumstances admit, as if the machine were a building (^). 

Should the quantity allowed in a building be limited to what is 
required for the immediate supply and work of the building, or by 
words not specifying the exact quantity, a Government inspector 
may, after hearing the occupier, require him to diminish the 
quantity to the maximum named in the requisition; but, if the 
occupier feels aggrieved by the requisition, he may require the 
matter to be referred to arbitration (e). 

The foregoing provisions apply, mutatis mutandis, to explosives 
other than gunpowder as well as to gunpowder (J). 

The following definitions are also contained in the Act {g )’. — 

“Magazine” includes any ship or other vessel used for the “Magaiiiie.” 
purpose of keeping any explosive. 

“ Factory magazine ” nieans a building for keeping the finished <• Factory 
explosive made in the factory, and includes, if the explosive is not magadaa." 
gunpowder, any building, for keeping the partly manufactured 
explosive or ingredients of the explosive which is mentioned in 
the licence* 

“ Ship ” includes every description of vessel used in sea naviga- <• gup," 
tion, whether propelled by oars or otherwise. 

“ Boat ” means every vessel not a ship as above defined used in <• Boat,” 


the pin ov Cap. This does not prevent the cattndges from being 
safety wwtridges. Such cartridges, however, require special packing to obviate 
the ^ger of their exploding each other (see Order of Secretary of State, 
No, 1 of 10th Juno, 1904). 

(W As to “ lawfully existing ” faetones, see p. 370, post. ^ 

M Shaves Act, 1876 (38 A 39 Tict. o. 17), a 24; and see the statutory 
definition of “ this Act,” p. 360, post. ■ 

f SbploriveS Abt; 18W (38 A 89 Viot. c. 17), s. 24, ^ 

JMS. 1 An te«rlAtratk)tt'tmd^ the AoVseo p. 89^i)M<. , ’ 

I Sx^osives Act, 1876 (88 A 39 Viot. o.'17), a 89 (“f® W» > 

- the case of. exploaves other than gunpowder the expression 
" ineredients ” is held by th» Homo Office to mean explosive ingredients, 
toffi^vef Ac “l8?6^8 A 89 Viofa c. 17). s. 108, W^du^dbe rrf^ 
-AflnrtiDns of the foBowing exprosaonS Jmsoji," ; “ ^pjer, 
^'nwtsfc” •‘waiehonaeman,". " carrier,” “canal ooinpi^,’». “ tidal -w^,.^ 

”^ttS-Wht»,’*- “tallwayv^pany,” “w^,« jjoania^ 

W “ county,” “ urban sanitary authority.” “ Gunpowder Afit, 1880* 
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navigation in any inland water or harbour, whether propelled by 
oars oa: otherwise. 

847 . The local authorities for the purposes of the Act in 
England and Wales are : — 

In the city of London, the Corporation acting by the Common 
Council (A). 

In the couniy of London, the London County Council (t). 

In a county trough, or a borough which had separate quarter 
sessions before the Local Government Act, 1888 (k), or had a 
population, according to the census of 1881, of 10,000 or upwards, 
or a borough of which the council have been made the local 
authority by Order of the Secretary of State (Q, the corporation 
acting by the council (m). 

In any harbour, the harbour authority to the exclusion of any 
other local authority (n). 

Elsewhere, the county council (o). 

848 . Eor the purposes of the Act, the “ chief officer of police " 
means : (1) in the city of London, the Commissioner of City Police ; 
(2) in the metropolitan police district, the Commissioner or any 
assistant commissioner or any district superintendent of metro- 
politan police ; (8) elsewhere, the chief constable, or other officer 
having the chief command of the police district in reference to which 
the expression occurs. 

“Police district” means (1) the city of London and the liberties 
thereof ; (2) the metropolitan police district ; and (3) any county, 
or liberty of a county, borough, town, place, or union, or combination 
of places maintaining a separate police force. For the purposes of 
the foregoing definitions, all the police under one chief constable 
qte to be deemed to constitute one force (p). 

849 . In the Act the expression “ this Act” includes any licence, 
certificate, bye-law, regulation, rule, or order granted or made in 
pursuance of the Act (q). 

i h) Explosivea Act, 1875 (38 & 39 Viet. o. 17), a. 67. 
i) Ibid. ; Local Qoremment Act, 1888 (51 & 52 Yiot. o. 41). a. 40 (8). 

*) 51 & 52 Viet. c. 41, 

1) Power waa giren to the Sooretaiy of State by the Exploairea Act, 1875 
(38 & 39 Viet. 0 . 17), a. 68, to dedaie the council of a borough rated to the 
county rate or the couunieaionera of any Improvement Act wtrkt to be the 
local authority for the purpoaee of the Act. Ihe power was exerciaed' in 
the caae of thirty-one boroughs before the Local Qovemment Act, 1888 (51 & 52 
Viet. 0 . 41), but has dot been ezerdaed since that Act. As to the of 

“local rate,” see Explosives Act, 1875 (88 & 39 Viet, a 17), s. 70. 

(m) Explosives Act. 187/5^*0* s- ao — - 


— — j, -vw., B. tuo. AS tqnarbour authorities, general 

rile Watxbs AHn waxebooubsss. 

(o) Ibid., s. 67; Local Government Act, 1888 (51 ft 52 Viet, c, 41), ss.3 (x.), 
7 (b), 28 (2), 36, 37, 38, 39 (3). As to powers of delegation co^enra on county 
councils, see title Looaz, wvBBmaniT. 

(p) ^losivM Act, 1875 (38 *.» Viefc o. 17), s. 107. As to pdice, 
generally, see title PoucB. 

is) Ibid., a. 106 . As to thcrexprasaun " statutory Order ” used ia tHlsk 
see note (m),p. 857, atria. 
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Sect. 8. — Olatsijkatum. 

850. For the purposes of the Act explosives are divided by Order 
m Council (r) into the following classes. When an explosive 
falls within the description of more than one class it is to be deemed 
to belong exclusively to the latest of the classes within the 
description of which it falls : — 

Class 1 (Gunpowder). The term “ gunpowder ” means exclusively 
gunpowder ordinarily so called («). 

Class 2 (Nitrate-mixture). The term nitrate-mixture ” means 
any preparation other than gunpowder ordinarily so called formed 
by the mechanical mixture of a nitrate with any form of carbon or 
with any carbonaceous substance not possessed of explosive 
properties, whether sulphur be or be not added to such preparation, 
and whether such preparation be or be not mechanically mixed with 
any other non-explosive substance (t). 

Class 8 (Nitro-compound). The term “ nitro-compound ” means 
any chemical compound possessed of explosive properties, or capable 
of combining with metals to form an explosive compound, which is 
produced by the chemical action of nitric acid (whether mixed or 
not with sulphuric acid) or of a nitrate mixed with sulphuric acid 
upon any carbonaceous substance, whether such compound is 
mechanically mixed with other substances or not. The class has 
two divisions (a). 

Class 4 (Chlorate-mixture). The term “ chlorate-mixture ” 
moans any explosive containing a chlorate. The' class has two 
divisions (jb). ^ 

Class 5 (Fulminate). The term “ fulminate ” means any chemical 
compound or mechanical mixture, whether included in the foregoing 
classes or not, which, from its great susceptibility to detonation, is 
suitable for employment in percussion caps or any other appliwces 
for developing detonation, or which, from its extreme sensibility to 
explosion and from its great instability (i.e., readiness to undergo 


(r) Orders No. 1 and No. lA of 6th August, 1876, and 12th December, 1891, 
respectively, the latter of which in effect merely amends the former in certain 
details with regard to the 7th (or firework) class. 

(s) The definition has been considered by the Home Office to moan a mixture 
of saltpetre, charcoal (including charred wo^y substances, such, e.jr., as straw 
or lignite), and sulphur with no other ingredient. 

(<) The el f” comprises such explosives as ammonal, bobbmite, westfaUte ; 
’ and any preparation coming within the above definition. ^ 

fo) Division 1 comprises such explosives as nitro-glycerme, dynaimte, corffite, 
ilimite, oxoellite. kolax, jutite, aaxonite; 

wViin.ri OATISlSr 


ce. exceiJiue, xoiciA., piutE?, di*avia*w , — ^ ‘r -. — - -- 

nWll y mixed preparation which consists Mtoor whoUy or partly. of nitro- 
glycerine or of some other liquid nitro-comMund. Division 2 comprises eu^ 
emlosivos as gun-cotton, ordmarily so-caU^ ambente, E.O. powder, robi^ 
rufy powder, Sohults’s gunpowdej,. smokeless 

pioiates, picric powder ; and any mtro-compound as before defined which is 

(ft^Dw^n 1 comprises sudi explosives m Brain’s blasting powder, 

and any chlorate preparation which cons^ partly of nitro-glyoenno m of 
some o4er liquid iit^compound. Division 2 

die^t^mitohellite, UastineJ Eevdoy’spowdo^Hpohst^ter s blasting 
Beidion’a blasting ohaxgeB^ teutonite, onlorated ^^ootton, and any (dxlorate 
mixture as before defined wbi<di is not comprised in Piyision 1. 
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decomposition from jety s|%bt . oxcitip^, ^oftuses), is espeeitilly 
dan|»roa8. The class ^s t^o divisi6ns'(c)I 

'C!^ 6 (Ammttnitioii). ' The terih “ammanition” iheiifaiS^an 
e^losive of any of the foregoing elasses'when enclosed in any case 
or contrivance, or otherwise adapted or prepared so as to form a 
cartridge Or charge for small arms, cannon, Or any other weapon, 
or for blasting, or to form any safety or other' foee w for blasting 
or for shells, or to form any tube for firing explosives, or, to form a 
percussion cap (e), a detonator (/), a fog signal, a shell, a 'torpedo, 
a war rocket, dr other' contrivance other than a firework. The class 
has three divisions (y). 

Class 7 (Firework). The term “firework” comprises firework 
composition and manufactured fireworks. The class has two 
divisions (A). 


(c) Division 1 comprises such substances as the fulminates of silver and of 
mercury, end preparations of these substances, such as are used in percussion 
caps; and any preparation consisting of a mixture of chlorate with phosphoruB, 
or certain descriptions of phosphorus compounds, with or without the addition 
of oarbouaceous matter, and any preparation consisting of a mixture of a chlorate 
with sulphur, or with a sulphuret, with or without carbonaceous matter. 
Division 2 comprises such substances as the chloride and the iodide of nitrogen, 
fulminating gold and silver, diazobenzol, and the nitiute of dhazobenzol. 

(d) The term ** safety fuse ** means a fuse for blasting which bums and does 
not explode, which does not contain its own means of ignition, and which 
is of such strength and construction and contains an explosive in such quantity 
that the burning of the fuse will not communicate laterally with any other 
similar fuse. 

U) The term “ percussion cap ** does not include a detonator. 

(f) The term * * detonator ” means a capsule or case which is of such strength 
and construction and contains an explosive of the'fulminate-explosive class in 
such quantity that the explosion of one capsule or case will communicate the 
dkplosion to other like capsules or cases. 

(y) Division 1 comprises exclusively safety cartridges, safety fuses tor 
bitting, railway fog sisals, and percussion caps. The explosives oomprised in 
this div^on are not liaole to explosion in bulk. 

Division 2 comprises any ammunition which does not contain its own means 
of ^|mtion, and is not included in Division 1, such as cartridges for small arms 
vrhich are not safety cartridges, cartridges and charges for Cannon, shells, mines, 
blasting, or other like purposes, shells and torpedoes containing any explosives, 
fnses for blasting which are not safety fuses, fuses for shells, tubes for 6xing 
ex^ofidves, ot war rockets, whidi do not 66nt^ their own means of ignition. 

IMyision 3 comprises any ammunition which contains its own* msans of 
ignition, and is not .included in Division 1, such as detonators, cartridges for 
smaU arms which are not safety cartridges, fuses for blasting which are^i^iot 
safoty fuses, fuses for shells, tulM for firing explosives, which do contain their 
owiti nieahs of ignition. 

a mmu nition containing its own means of ignition is meant ammunition 
havbkg an arrangement, whether attached to it or forming part of it, tidkioh is 
adapted to explode of fire the same by friction or percussion. 

(o) Division 1. The term ^^fifewOrk composition’’ means any cbeiwWl 
compound or mechanically mixed pzepi^taon ei an explosive or inflaitiniable 
naibim which is used for the purpdse 6f 'making manulacfured fireworks, ahd is 
not included in the former dames of explosives, and also any star and buy 
eoldiu^' fire con^sition; subject to fhe prbyiso mentioned below; ' 

Divinon 2. The term ^^mantifbctur^firework’’ moSnsany e^oshw‘^ tlie 
foregoing classes, and any flrew^k i^podtibn w such snidodveor pei^ 
•pemmn is endoSed iii^any ci^ di dm^vSlnOe, dr is oihetwlib 
an to foxma sgtdb;^ofacker, ser|tenVfiKfost(otheriha^ 
lance, wheel, OhlneSe fixe, Boman diUifie, or bfoer artfde speoMly adapted 
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, jftSl. The Act is not expressly or by clear implioaiion applicable 
to the Gro\rn, and vrould not therefore apply to explosives under 
the control of the Crown. There are, however, provisions exempting 
Government explosive factories and stores, and His Majesty’s 
ships, boats and carriages, and also storehouses for receiving 
expletives under the Yolvniteer Act, 1863 (t). The Act does not 
apply to the conveyance of any explosive for the purposes of the 
Groym (ft). 


The owner or master of a ship or boat, or a carrier or warehouse- 
man, 'or the person having charge of any carriage, is exempted from 
liability to penalty or forfeiture under the provisions of the Act or 
of any statutory Order thereunder (1) for any act done in breach of 
those provisions, if he prove that by reason of stress of weather, 
ineviteble accident, or other emergency the doing of the act was, in 
the circumstances, necessary and proper (m). 

Explosives on board a ship in pursuance of the Merchant Shipping 
Act, 1894 (n), or any order or regulation made thereunder, such as 
gunpowder and rockets, are exempt from the Act and any statutory 
Order thereunder (o), except harbour bye-laws (p). 

Certain floating magazines on the Mersey are also partially 
elempted from the provisions of the Act (q). 

Neither the Act nor any statutory Order (r) applies to the 
keeping of rockets for use in life-saving apparatus under the 
Control of the Admiralty or the Board of Trade, nor to the keeping 
of explosives for signalling at or near a station on the sea coast, 
under the control of the^ Trinity Hoime or the corresponding 
Scottish and Irish authorities («). 


for the production of pjrotechnio effects or pyrotechnic signals or sound 
simfils. 

foregoing definitions are, however, subject to the proviso that a sub- 
stantially constructed and hermetically closed metal case, containing not more 
than 1 lb. of coloured fire composition of such a nature as not to be liable to 
spontaneous ignition is to be deemed to be a ** manufactured firework.*’ 

(t) 26 & 27 Yiot. c. 65, s. 26. As to the application of this Act, see title 
Koyal Fobces. 

(ity Explosives Act, 1875 (88 & 39 Viet. c. 17), s. 97. Explosives manufac- 
ture for the Orowh in a private factory are not exempted until a Glovemment 
department has taken control over them, 
ft) For the statutory definition of “ this Act,” see p, 360, ante, 

Im) Eixploeives Act, 1875 (38 & 39 Viet. c. 17), s. 100. 

(^t) Ibid., s. 101, refers to the Merchant Shipping Act;, 1854 (17 & 18 Viet, 
c. 104), and the amending Acts, now repealed and replaced by the Merchant 
Shippmg Act, 1894 (57 & 58 Viet, o. 60). The last-mentioned Act plac^ 
<>n the shipment «f explosives which are cumulative with 
other enaeixaentB with like objects {ibid,, ss. ^6 — 450) ; and as to emigrant 
shipi, see ibid., s. 302, and ^tle Shipping ap NAViaATioN. 

•(o)|\For the statutory definition ” this Act, see p. 360, ante, ^ 
vi As.to i^rbour byedaws, see p. 384, 

.18751 (^ A 39 Viet. c. 17), s. 90. — ' 
r) .^r the statutory ddb^ition of ” this Act, see p. 360, ants. 

' Explosives Act,. 1875 (38: A 08: and 

^onA tKn Ar KQ. ITS,,* 


J Viet. 0 . 17)» s. 98; and see the Merchant 
18M (67 A 6S Yiot fl. 60), B. 634, J^visions of the 

“* ’• ‘ Yiot. o.l04),reten«l tom the Explosives 
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852. It is not necessary to take out a licence or to register any 
premises for the keeping of percussion caps, or of safety fuses for 
blasting, or of fog signals kept by a railway company for use on the 
company’s railway, or of any prescribed explosive (t). 


Part II. — Manufacture and Keeping. 

8kot. 1. — Prohibition as regards an Unauthorised Place. 

When menu. 863. Subject to certain exceptions («) neither the manufacture of 
fectnn my any explosive, nor any process of such manufacture, may be carried 
be cairied on. except at a factory licensed for the same under the Act (v) or at 
a “ lawfully existing ” factory (w) ; and if (save in the excepted 
cases) a person manufactures an explosive or carries on any process 
of such manufacture at an "unauthorised place," by which is 
meant a place other than a duly licensed or “ lawfully existing " 
factory, he is liable to a penalty not exceeding ^6100 a day for every 
day during which he so manufactures, and the explosives and their 
ingredients found in the “ unauthorised place " or in the possession or 
under the control of the person convicted are liable to forfeiture (a;). 
When Subject to certain exceptions an explosive must not be kept 

■ except (1) in the factory, whether licensed or " lawfully existing," 
" * in which it is manufactured (z ) ; or (2) in a magazine or store, 

(t) ExploeiTes Act, 187S (>38 & 39 Viet. o. 17), 8._ 50. The power to authorise 
the keeping of prescribed explosires without obtaining a licence or registering 
the premises has not been exercised. The section further authorises the exemp- 
tion, by Order in Council, of any explosive to which the section applies, or any 
description thereof, from other restrictions, or the declaration that a licence shall 
,be required for the keeping of any explosive to which it applies. Under this 
power percussion caps and safety fuses have been exempted from certain 
requirements as to the sale of explosives (see p. 381, post); but the power 
has not been exercised otherwise. 

(u) Exceptions in favour of Qovemment departments etc. have been men- 
tioned (see p. 363, ante). The other exceptions relate to (1) small firework 
factories (see p. 375, post) ; (2) the filling of blasting cartridges etc. for use in 
mines, quarries etc. (see p. 376, post ) ; (3) the filling of safety cartridges on 
registered premises and for private use (see pp. 378, 396, post) ; and ^) the 
manufacture of explosives for chemical experiments (see p. 365, post), 

i «) As to the licensing of factories, see pp. 366 et seg., post, 
w) As to “ lawfully existing” factories, see p. 370, post. All biuldings and 
places adjoining e^ other, and occupied together, are to be deemed to be 
one factory, magazine, store, or premises, and must be included in one lioence 
or registration (Explosives Act, 1875 (38 & 39 Viet. o. 17), s. 27). 

(x) Ibid., 68. 4, 39. 

M Exi^tions in favour of Qovemment departments, lighthouse authorities, 
and certain magazines on the Mnsey have been mentioned (see p. 368, ante). 
The otlwr exceptions relate to (1) small firework factories (see p. 876, poet) j 
(2) carriers and others keeping explosiveB for purposes of conveyance (see p. 363, 
ante, and pp. 384, 396, poet) ; (3) peroussien caps, safety fuses tor blasting, and 
latiTOv fog simals (see supra) ; (4) explosives kept for private use (see p. 378,j»w<). 
^ (z) Althoi^h the enoess exception in favour of the keeping of on explosive 
in a factory is oonfinea to the explosive tiiere manufactured, the Home Office 
oonsidM that the keeping in a factory magazme of an explosive not manufso* 
tored in the fhctoiy, out required for the manufacture or testing of the latter, 
may be authorised by the {jpenM, and see definition of " factory luagi^e," 
p. 369, ante. 
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wlutiher licensed (a) or “lawfully existing” (6); or (8) in premises 
roistered under the Act for the purpose (c). If any explosive 
is kept in an “unauthorised place" — that is to say (save in the 
excepted cases), any place other than those above mentioned— the 
occupier of the place, and also the owner of, or other person guilty 
of keeping, the explosive is liable to a penalty not ftYnAfliUn g 2*. per 
pound of the explosive kept ; and the explosive or any part of it 
may be forfeited (d). 

854 . The occupier of a factory for any explosive is not required 
to take out a factory licence for making up, in his factory, the 
explosive made thereat into cartridges or charges for cannon or 
blasting not containing within themselves their own mAftna of 
ignition (e). 

The prohibition against the manufacture of explosives except at 
a duly licensed or “ lawfully existing ” factory (/) does not apply to 
the manlifacture of a small quantity of explosive for the purpose of 
chemical experiment and not for practical use or sale (g). 

The occupier of a factory for any explosive who manufactures a 
new explosive or new form of explosive similar to that specified 
in bis licence is not to be deemed to have manufactured it at an 
“ unauthorised place ” if he manufactures it on a small scale and 
not for sale, notifies the Secretary of State as soon as he has 
manufactured it, and observes the provisions of the Act and any 
statutory Order thereunder, including those of his licence (h), so far 
as they are applicable (t). 

Seoi. 2. — Factories and Magazines, 

SUB-SfeOT. 1. — Licences, 

856 . A new factory or magazine (k) for explosives may not be 
established except on the site and in the manner specified in a 
licence for the same granted under the Act (1). 

An applicant for such a licence must submit to the Secretary of 
State a draft licence accompanied by a plan of the proposed factory 
or magazine and of its site(m). 


(a) As to tile licensing of magazines and of stores, see infra, and p. 372, 
poet, respectively. 

(() As to “lawfully existing” magazines and stores, see p. 370 and p. 374, 
poat, respectively. 

(c) As to registered premises, see p. 374, post. 
d) Explosives Act, 1873 (38 & 39 Yict. o. 17), ss. 3, 39. . 

«) Ibid., 8. 44. 

/) Ibid., 88. 4, 39; see p. 364, ante, and p. 370, poet. 

8 Explosives Act, 1873 (38 & 39 Yict a 17), ss. 4, 39. 

Por the statutory definition of “ this Act,” see p. 360, ants, 
«BxplorivesAQt, 1873(38&39Yiot. c. 17),8.45. 
d fe^^ed** **** ‘‘magasine,’’ see p. 859, ants; “factory” is not 

(« Explosives Act, 1873 (38 A 39 Yict. o. 17), ss. 6, 39. Pull detefls ^ the 
pTooediire to bo followed in applying for a lioonoo will ^ found in a Home 
Offloe m^moiandam wbieh may ho obtained from H.M. InGfpeotors of 

”^^A^Sodves Act, 1873 (38 A 39 Yict. c. l^, » 8, 89. The pto, winch must 
be drawn to scale, is to be deemed to form part of the hoenoe, and to be m the 
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prohibition. 
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new factory 
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t, 

Ifagaiiaeg. 

lfCMSkl09b 


PftKMdiiieoD 

•pplicfttioii. 


IxKibsrvja;’' 


The^N^Hcende most tontaiu the tenxM wluoh^ 9 ftPIiUoa]t^^o• 
p(HW fe have inserted tit the licence, and, in the case of a {aotoi^jper 
magaiine for gunisowde^, !must specify ceriahi other matters i[n). ‘ 

856. Where the ^plosive to be manufactured or kept is one other 
than gunpowder, the draft licence must specify such particulars as 
the Secretary of State -may require (o), in addition, apparently, to 
particidars similar to those required in the case of a factory or 
magazine for |[unpowder ip)- 

After ezaminanon of the proposal, the Secretary of State may 
reject the application, or may approve the draft licence, either with 
or witiieut modification, and grent permission to the applicant to 
apply 'to the lootd euth(xrity for their assent to the establishment of 
the factory or magazine on the proposed site ( 3 ). 

857. The looel authority, upon application being made for their 
assent to. the establishment of a new factory or inagazine on the 
proposed site, mast cause notice to be duly published by the 
applicant of the application and of the time and place at which they 
will be prepared to hear the applicant (r) and any persons objecting 
to such establishment who have, not less than seven clear days before 
the day of hearing, sent to the derk of the. local authority, notice of 
their intention to. appear and object, .with their name, address, and 
calling, and a short statement of the grounds of their objection (<). 
The notice must state that the draft licence and plan, or a correct 
copy thereof, has been deposited for inspection by persons interested 
at the place and time specified in the notice, such place and time 
having been previously ^appointed by the local authority for the 
purpose ( 0 . 

Where the site of the proposed factory or magazine is within, or 
within a mile of, the limits of jurisdiction of any urban authority or 


Act and Otdera etc. nndw the Ant inclined in the expression “ the lirenoe*' 
(titd. , and see the definition of this Act,” cited p. 360, ante). The submission 
of the draft to the Secretary of State, niav be ewcted by sending it by post to 
nQoyenunentinspeotor(iNa., 8.85;, 'aeepp.' 388, 397,pMt). ' 

(n) See, for these, Ea^osiTeB Act, 1876 (38 & 39 Viet. c. 17), a. 6. They 
relate to the boundary of the site, and the space-surrounding it, vhich is to be 
kept free Aom build in gs, particulars of the factoiy buildings and works, the 
nature of the processes to be carried on,^th details of places where the different 
work is to be carried on and where the injnedients are to. be Irept, the of 

ezplouTe to be allowed ut any one building at a time, the situation of eeeh 
magaame, the number of persons to be employed in each buiU^g, 
end a^ etpecial terms required. ; . . 

(«») ^plosiTes Act, 1875 (88 ft S9 Viet. 0 . 17), s. 40 (1). 

Cp) proTisions of s. 40, ibid.,- require tlw draft to specify such partieniars 
as ttoSecr^a^ of State may require: '. It is the' 'ptadtibe re'enh^red the 'require- 
ments spea^ m s, 6, ibid., and in, udditioh to teqoite spbC^ taTtiiCitlaxts » 
t® #X]^ptivata be . 


(a) A^ 187.6 (38 ft 88. VmA u 

naTe taken the vrew that' any mo^mmU 

Wlfnin flasa * a 


,ap.8. 89, . m Some .Office 

— 'Air* wi»v oujr iuMUAuv»«ivu ui tud draft libonoB 

W, Brrrgfffiopstdia of T^ot^s, aod.-I^ulinti, 
^ ,A»> tbaSs^^'of 

‘^■"-•^letary w'Btatt'dfffillli llay; l‘87ffi ' ‘ 



Part and Kbepino. 

hwlboat authority the apj^ieaut mhai also serve notice on them, if Sap** a 
tbl^ »e not the local authority, of the application and of the tirn^ FMtpriei 
and pu'ce' of hearing fixed wo Ideal authority. aiw 

notices must be nnhushed and served by the applicant not KasaiuiMa 
less, than one month before the hearing (tt). ' 

- 858 . Upon the hearing' of the application the local authority Hearing of 
may either dissent altogether from the establishment of the factory *PPU<»«on. 
or magazine, or may assent thereto either absolutely or on any 
conditions requiring additional restrictions or precautions («). If 
they assent, the applicant is entitled to the licence applied for in 
accordance mth the draft approved by the Secretary of State, with 
the addition, if the assent was on conditions, of the restrictions 
and precautions required b^ those conditions (a). 

The costs of any objection which the local authority may deem 
frivolous are to be ascertained by an order made by them, and 
constitute a debt due from the objector to the applicant, of which 
the order is conclusive evidence {h). 

859 . If the local authority assent on conditions to which the Appeal, 
applicant does not submit, or if they dissent, the applicant may 
appeal against their decision to the Secretary of State giving notice 
of the appeal to the local authority and requiring them to state in 
writing their reason for such conditions or dissent; and the 
Secretary of State, after considering the reasons, if any, so stated, 
and after such inquiry, local or other, as he may think necessary, 
may, if the local authority dissented, refuse the licence, or may in 
either case grant the licence in aocordanc,B with the draft licence, 
as previously approved by him, or with such modifications and 
additions as he may consider required to meet the reasons, if any, 
so stated by the local authority (c). 

The Secretary^ of State, when satisfied that the factory or Conarmatioa 
magazine is sufficiently completed according to the licmice to justify 
its use, must confirm the licence. Until such confirmation the 
licence does not come into force (d). 


(m) ^plosivos Act, 187s (38 & 39 Tiot. a 17), ss. 7, 39. The local authority 
must fix tiie time and place of hearing as soon as practicable after the application 
made totiiem ; and i^e time so fixed must be as soon as practicable after the 
exjnration of one month from the publication and service of &e notices by the 
applicant. The place of hearing must be within the jurisdiction of the local 
authority or witnhi a convenient distance of its limits 
(») For a form of assent, see Fnoyclopssdia of Forms and Heoedente, Yol. XL, 
p. 131. See, also, notes (p) and ( 9 ),p. 336, ants. 

(a)<llxploaves Act, 1873 (38 & 39 Yict. o. 17), ss. 8, 39. The local authority 
^ve their 'final deoimn os soon as praotioable after the expiration of a 
nionih from tte publication and service of ^e applicant’s notices (t'iM.,ss. 7,99). 
If the site is wi&in the area of two local authorities, the procedure is the same 
as regards ea<^ (Aid., ss. 7, 39). 

(i} EbmlosiTes Act, 1873 (38 ft 39 Vici o. 17), ss. 7, 39. ' 

W 88. 8, 89. Theapplioant may be required to pay expenses incurred 
upon any tnqui^ made by order of the Secretary of State with respect to the 
8nntotffieueenee(t3«L,B8.43t'.39)« •• ' > 

(d) im., ss. 8, 39. It is hot, appaienUy, necessary that every building 
I^MihoatiedoytheUoenoe.shouHboeteotedbeforet^li^oeisoonfirmed. The 
wttiioe: nay merefore be drafted ' se as to ooves^psidM^ -extensions. Osrtain 
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SuB-SaoT. 

860 . Neither the faotoi^ or magazme, nor any jtart of it, must be 
need for any purpose not in accoraance with the ueence ; the terms 
of the licence must be observed ; the manufacture must not be 
carried on except in accordance with those terms ; the factory or 
magazine and every part of it must be maintained in accordance 
with the licence; and no material alteration in the factory or 
magazine by enlarging or adding to the site, externally enlarging 
or adding to any building, altering any mound except by enlarge- 
ment, or making any new work, may be made except pursuant to an 
amending licence (e). 

The occupier of a factory is not, however, to be deemed guilty 
of a breach of the foregoing provisions for using, in the case of 
emergency or temporarily, one building or part of a building in 
which any process of the manufacture is, under the terms of the 
licence, carried on, for another process of the manufacture, if he 
does not carry on in such building or part thereof more than one 
process at the same time, and if the quatitity of explosive or 
ingredients thereof in such building or part does not exceed the 
quantity allowed to he therein, or any less quantity allowed to be in 
the building or part of a building iu which such other process is 
usually carried on, and if upon such use being continued after the 
lapse of twenty-eight days from the first beginning of such use he 
notifies a Government inspector of such use, and the inspector does 
not require its discontinuance (/). 

86t In every factory and magazine certain “general rules” 
must be observed (y),and in addition “ special rules ” must be made 
for each factory and magazine to meet the special conditidns and 
risks attending the particular manufacture (A). 

The general rules for gunpowder fiictories and _ gunj^owder 
maga zi nes (other than floating magazines) are contained in the 
Act (t). 

The general rules for factories and magazines (other than floating 
magazines) for explosives other than gunpowder are contained in 


fees in respect of these licences are payable to the Secretaiy of State. They 
may be fixed by him from time to time, but must not exceed those mmitionea 
in Sdied. UL to the Explosives Act, 1876 (38 & 39 Viet. o. 17) (<Wd.,*Si 28). 
The fees were fixed by an Order of Slst March, 1882. 

^ (<) Explosives Act, 1876 (38 & 39 Vici c. 17), ss. 9, 39. As to amending 
lioenoes, see p. 369, post. The |ienalty for breach is foneiture o{ all or part m 
any mlosive and ingredients m mty bnildhiR or machine in respeot of which 
the oflraoe is ocunmitted, and the occupier is also b'able to a penalfy not 
exceeding £60 tot the first offence and £100 for a second or subsequent offwee, 
and in addition £60 for every day during ^hich the breach continaes. Forcases 
of repeated infringement, see ibid,f s. 91. 

(/) lUd., ss. 9) 39. If it is desired to continue to use a building, or to use it 
Icequentiy, for a purpose other than that covered by the licence, an amending 
licence should be applied for. 

to) BmlosiTee Act, 1876 (88 ft 89 Viet. e. 17), SB. 10, 89, 40 (2). 

A) IM., ss. 11, 89. See pf 869, put- 

SnioBiveB Act, 187^88 ft 89 Viot. o. 17), s. 10. These roles rdate to 
the oonsfrnstion, the repair, the maniqiWBent, aim the eobtrd of the buiMth^z* * 



AND B^lOfflNO. 

0]^^r»!n Oomicil(X;), ani%e general rales for floating magiminff 
are^<i<»itained in Orders of the Secretary of State (Q. 

. In. the event of a breaidi, by act or default, of the general rales 
in any faoto^ or magazine, all or any part of the gunpowder or 
other explosive or ingredients thereof in respect to which, or being 
in any huilding or machine in respect to which, the oflence was 
committed^ may be forfeited, and the occupier is liable to a penalty 
not exceeding £10, and in addition, in the case of a second 
£10 for every day during which the breach continues (m). 



iaor> 9. V' 



862. Every occupier of a factory or magazine must, with the Speeid ralM. 
sanction of the Secretary of State, make special rules for the 
regulation of persons managing or employed in or about the factory 
or magazine with a view to secure the observance of the Act(n), and 
of any statutory Order thereunder, and the safety and proper 
discipune of such ftersons, and the safety of the public. The 
occupier may, and if required by the Secretary of State must, 
with the like sanction, repeal, alter, or add to any such special 
rules. If an occupier, required by the Secretary of State to make, 
repeal, or add to any such special rules, fails duly to comply with the 
requisition, the Secretary of State may himself make, repeal, alter, 
or add to them. An occupier who feels aggrieved by a requisition 
of the Secretary of State, or by anything done by him as above 
mentioned, may require the matter to be referred to arbitra- 
tion (o). There may be annexed to any breach of the special rules 
such penalties not exceeding 40a. for each oflence as may be 
deemed just (p). 


Sub-Seot. 3. — Alteratum^ Devolution^ and Determination of Licences, 

863. If the occupier of a factory or magazine for explosives Alteration ot 
desires any alteration in the terms of his licence, or any material 
alteration in the factory or magazine by enlarging or adding to the 
site, or by externally enlarging or adding to any building, or by 
altering any mound otherwise than by enlargement, or by making 


thoee in s. 10 of the Act, with the omission, in the one Order, of the provisions 
applicable exclusively to maga^es, and in the other of the provisions applicable 
oxdusively to factories. 

(f) Order of Secretary of State, No. 1 of November, 1873l[gunpowder maga- 
zines); Order of Secretary of State, No. 2 of November, 1876 (magazin^ for 
mixed explosives, i.«,, explosives other than gunpowder, whether with or without 
gunpowder). The rules in the Orders follow in the main those for magazmes 
on land* 

;w),Bxpio8ivos Act, 1876 (38 A 39 Viot. o. ip, ss. 10, 39. 

For the stetutory definition of this AoV see p. 360, anlo. 


As to arbitratton under the Act, see p. 397, post, 
t rt &plo8ivea Act, 1876 (38 A 39 Viot. p. 17], m. 11, 39, 
of me eeo&on referring to the proper disciphne of the «mplw 


of the teotion referring to the| 
m obiiefvance of trade seorel 
M May, 1877), 1 


,ve l^en sanctioned* 


a Under the words 
jrees, rules requirmg 


( i^oial 





$(9F‘ *• wcffk; he' me# af^yifar aa siU^ding liowee^ 

,; l^toiies eedm is the studCte aft iti^the eese^ of an ftpplication fw an Qirig^ 
Bad liei^ce, except ibatia^eertain cases (9) ^a Seoretaty of State may 
Hasaihiet. grant the amending licence of his otm antbority, without reference 
to the local authorii|y(r)'.' < . ’ ’ ■ 

CbKogb of 864. A factory'dif. magasine UcehM is not avoided by any change 

oconpanc/. J 0 the occopier of the &<itpry or magaeihjEii bht notice of the mune, 
address, and calling of thp'naw occupier must, wi^in three months 
of the change, be sent to^th'e Secretary of State ; and in default the 
new occupier is liable to a penalty not exceeding 20«. for each' week 
of d€iault(»). ' • . ■ 

itetermiiia. . A factory or magazine licence is determined by a discontinuance 
Uon of licence, foj period of two years or more of the business carried on in 
pursuance of the licence, or by the use of the foctory or magazine for 
any purpose not authorised by the licence If, however, the occupier 
sends to the Secretmy of State, and publishes in manner directed 
by him (t), a notice to the effect that it is not-intended to surrender 
the right to the Heence, the licence will not determine until after 
the expiration of ffve years after the first discontinuance of the 
business, whether or not the factory or magazine has been used for 
any purpose not authorised by the licence (u). 

I / - 'I 

Sttb-Seot. i^r-Continuing Certificate»> . . 

Continnfng 665 . Explosives maji subject to certain conditions, be lawfully 
ocrtiflcates. manufactured or kept, as the case !tnay be, in a lav^fully existing 
factory or magazine-^tbat is to say, in a factory or magazine which 
was either in existence ab the date of the Act or for which a licence 
had been obtained before 26th February, 1875, and for which a 
^continuing certificate obtained from tbo Secretary of' State is 
held (a). 


(a) The excepted cases are (1) where the faotoxy or magazine is carried on 
under a continuing certificate (Explosives Act, 1876 (38 & 39 Yict, o. 17), 
8s. 14, 39; and see infra); (2) where the Searetarr of State is satisfied 
that the alteration desii'ed may be properly permitted having regard to the 
safety of the persons employed in the facrory or magazine, and will not 
materially eitlmr increase me danger to Ike publio from fire or explosion, or 
diminish ^e distance of any^ danger building in the fiiotory or magazino from 
any building or work outnde and in the neighbourhi^ of the fifotbry or 
magazine, or increase the amount of explosive allowed' to be kept in the fimry, 
magazine, or in any building in the magazine [ibid*, ss. 12. 39). 

f B^qplosives Aot, 1875 (33 ^ 39 Vi5. c; 17Vss. 12, 39. » , 

Ztid., ss, 18, 39. * ' 

The ;|^ctioe is to require tho notice to be inserted in a local no^ 

(a copy of which should be sent to 't&e S^retoiry'^of State), and ~ 
entrance to the factory or magazine. 

(tt) Bxplorives Act, 1875 (38 A 89 Vielr.y^i‘17), sa. I3i 39i “ 

(a) 76fa., ss. 4, 6, 39. , By s. 108, ifw., existing^” is defined as mea ning 
existing at the passing of the AOt, U, on 14th Jane, 1875. By s. !4, tm, 
it was provided that a factory or> ifia^ine ftir geinpo^der ahotdd’ hOt be 
deemed to be a ‘VUwfuHt- exJsibig botory or magazine unless the 
oooa|dw thereof, applied lor -smd ^ a contin&g oerttS^to in 

respect the factory or xnij|aisin5, and the same had to be applM foi* 
witmu three umntbs from ^ iki^nosment of ^ 



Part II. — and I^bpinq. 

•• S^'-i£i6-pturpoi^ of Afflt* add of iny' statutory Oxdor thoro^ 
andM(&), a oontinoing certifitoto is (bato as otherwise expressly 
provided) to be deemed to be a. licence, and the factory or magawna 
mentioned therein is to tie darned to be a factory or wagftginft 
licensed under tiie Act (c) 

In the case of a gunpowder factory certain regulations with regard 
to the quantity of gunpowder to be allowed in various manhinaa and 
parts of the factory, and other matters contained in the Act (d), 
are to be deemed to form part of the terms of the continuing 
certificate (e). 

In other cases the ^retaiy of State is empowered to insert 
terms in the licence (/). 

SuB-Sstor. H.—Mc^gcaivnei of Load Authority, 

866. Where any local authority under, the Act (with the exception 
of county councils, other than the London County Council, and of 
certain county borough councils) satisfy the Secretary of State that 
the^ erection of a magazine by them, either within or without 
their jurisdiction, for the keeping of any explosive would conduce 
to the safety of the public within their jurisdiction, and would not 
be injurious to any urban authority or harbour authority out of 
their jurisdiction, the Secretary of State may grant a licence under 
the Act for the magazine (ji). 

Where the magazine is without the jurisdiction of the local 
authority erecting it, the assent of the local authority within whose 
jurisdiction it is situated is to be applied for as in other oases; 
and when the magazine is within the jurisdiction of the local 
authority erecting it, notice of the application to the Secretary of 
State is to be given in like manner as notide of the intention to 
apply for the assent of the local authority is required to be given in 
ordinary cases {g). , ; . . 

867. The payments made to the local authority for the use of 
the magazine are to be appliied in aid of the local rate, and the 
expenses incurred are to be defrayed out of the local rate ; and the 
local authority are enabled to borrow for the purpose of acquiring 


whicli 

‘smy 


(h) For the statutory definition of Act ” see p. 360, anU. 

M Explosives Act, 1875 (38 & 39 Viot .0* IT), « 

(^) Explosives Act, 1875 {38 & 89 Vioi o. 17), Sohed. L, ^ai-t I. 

(«) Undo, s. 14, to which refefenoe nbiovli be made. 

(/) Ihid^y e. 51. The sectaon contfidns provisions as to the terms 

may be inserted, . , - ' ; w . ' ai. 

(g) Ibid, s. 72. The section is expi'essed as oonfemng the power on 
W awthority other toea justioeB; in potty seosions,” and therefore ap^ntly 
does not esatend to a county oonnoiU The local authority iMy, for tne p^- 
Poeoa of the Itoenoe; * acquire land or eny right ot« land, or appiopnato 
any land or right belonMig to them, and aoqiw or b^d .a ina«zi|ie, and 
may aiaiutein and, manage each mageainsi^and may tta use eu^ 

nMUMmatdssums as thgv.may ,ftom tone to timo toe^SMacoy^ of.to« 

SeQretaa 7 '^>8tate. ..Ths.powere under the lion^ Clansp Aeto, other ttw 
eosuiideoiiy, causes* .aw m»de:availahle lor to,, puwhas, of any land or 
*isht lawl lor toe purpose >1 each a magastou; m>- generally. «*» 
' OOXKin^T PuEOBASB OF Lium Ann CoMPBUBATIOir, Vol. vL, p. 1. 
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Shot. 8. — Stor«$. 

868. The expression ** store’* means an existing gunm^rder 
store (t)« or a plane for k^ing an explosive licensed by a liomice 
grants by a loeid anthority (i). 

869. Any person may apply for a store licence to the local 
antiiority at the time and place appointed by them, statii^ hU 
name, address, and calling, the proposed site and constractiQn of 
the store, and the amount of explosive be proposes to store therein ; 
and the local authority must, as soon as practicable, if the proposed 
site and construction of the store and the amount of explosive are 
in accordance with the appropriate Order in Council, grant to the 
applicant, on payment of such fee, not exceeding 6s., as may be fixed 
by the local authority, the licence applied for(l). 

870. A store licence is valid only for the person named in it, 
and most be renewed annually. Unless the circumstances have so 
changed that the grant of a new licence would not be authorised, 
on application by post or otherwise, and on payment of such fee, not 
exceeding Is., as may be fixed by the local authority, the licence 
must be renewed by that anthority, by indorsement or otherwise, 
for that year; and unless so renewed it expires (m). 

871 His Majesty may by Order in Council regulate the con- 
struction and materials and fittings of stores, prescribe the buildings 
and ^orks from which stores are, to be separated and the distances 
by which they are to be separated, and prescribe the maximum 
amount of explosive (in the case of gunpowder not exceeding two 
tons, and in the case of other explosives the prescribed amount) to 


(A) Explosives Act, 1875 (38 & 39 Viet. o. 17), s. 72, Borough oouncils and 
many harbotu: authorities have the alternative of borroving under the Local 
Loans Act, 1875 (38 & 39 Yict. o. 83), s. 31 ; and borough councils have tho 
further alternative, if the section is in force and the neoessa^ sanction has been 
obtained, of borrowing by the issue of stock under the Public Health Acts 
Amendment Act, 1890 (53 A 54 Yici o. 59), 'S. 52; as to which, see title Local 
Govebnheitt. Offences in respect of these magazines may be prosecuted and 
tried, and the penalty and forfeiture therefor recovered, either in the county or 
place in which the magazine is situate or in any adjoining county or place 
(EnlosivM Act, 1875 (38 & 39 Yict c. 17), s, 72), 

(t) Continuing certifleates for existing ^npowder stores had to be appUed for 
before Ist April, 1876 (Explcwives Act, 1875 (38 & 39 Yict, o. 17), s, 29; see 
also p. 374, fast). If a new licence is obtained for keying any other explosive 
in an existing gunpowder store, the oontinuiog certificate determines and the 
store ceases to be an existing gunpowder store (Explosives Act, 1875 (38 A 38 
Yict, 0 . 17), 8, 51). * 

(k) Ibid,, a 108 : in contradistinction .to a place registered by the local 
authority. c ^ 

V) I hid,, ss, 15, 39. U the local authority do not fix the fee, the fee payable 
iM the maximum {ibii, a 26), 

Udd., Bs.^ IS, 39, There are, however, provisionB in the A^^ for the 
teihporary keeping of the store io the event of the deatib, bankruptcy, bir other 
^paciiy of the occupier (tMd., a 29). Ae to the duty of the local authority 
to k^ a iegu^ of store hoenoes granted by them and iiurpebtidtt> 

a 28. The licence isjto ^ in the form direoied ly the#tota^ State ^ 
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Pi^ AND KVI^NO. 

in stores, graduated acejprding to their constraction, situation, 
itanite from the said boil^gs «id works (n). 

$n. In every store certain general rules must be observed. The RnieB fiir *' 
general roles relating to gunpowder stores are contained in the 
Act(o). 

The general roles for stores for mixed exploeives are contained in 
an Order in Council, and are similar in the main to those relating to 
gunpowder stores (p). 

In the event of a breach (by act or default) of the general rules, 
all or any part of the e]q>losive in respect to which, or being in the 
store when, the offence was committed may be forfeited, and the 
occupier is liable to a penalty not exceeding £10, and in addition, 
in the case of a second offence, £10 for every day during which each 
breach continues (q). 

The occupier of a store may, with the sanction of the Secretary Special miea. 

(n) Explosives Act, 1676 (38 & 30 Viet. o. 17), ss. 16, 39. An Order under 
this power cannot require the removal of any building lawfully in use at the 
date of malting the (Mer (ihid,). Several Orders made \mder this provision laa 
in operation, namely. Order in Council, No. 6 of 27th November, 1876, whi^ 
relates to gunpowder stores ; No. 6 of same date, and No. 6a. of 20th April, 

1883, which relate to stores for mixed explosives ; and Orders of 11th February, 

1907, and 28th June, 1909, which amend Orders 6 and 6. Under these Orders 
stores axe divided into four divisions. A, B, 0, and D, according to the quantity 
of explosives trowed therein ; as to these divisions reference riiould be made 
totheOrdeiB. , __ 

(o) I^losivee Act, 1876 (38 & 39 l^ot. o. 17), B. 17. These may bo snm- 
mansed ae follows : — (1) and (2) The provisione of Orders in Council and the 
terms of the licence must bo obsorvea. (8) The store must be used only for 
keeping gunpowder and receptacles for or toots or implements for work 
connect tbmwith. (4) The interior and fitting of the store must be so 
constructed or so lined or covered ae to prevent the exposure of iron or steel 
and the Aafatnhin g of grit, iron, steel, or eimilar substance, in such manner as 
to como in contact with tho gunpowdop, and znustp bo far as is reasonably 
praoticablef bo kept free from grit and otherwise clean. (5) The store, unless 
rt is made by excavation or is licensed for loss ihan 1,000 lbs. of gunpowder, 
must bo provided with a lightning conductor. (6) Before re]^ are done to 
or in any part of the store, w must he cleaned by the remov^ of ^npowder and 
by waahing. (7) Except after such cleansing as is mentioned m r^ 6, all 
tools unploments used in or in repairs to the store must be m wood or 
copper or brase or soft metal or material or bo covered wito a safe and smteble 

(8) Duo provision must bo made by the use of TOcketl^ wor^g 
dothea, suitoW shSoa, searching, and otherwise to prevent the introduction 
into the store of fire, matches, or any mbstanoe or arhde likety to cause expto. 
sion or fire, or any iron, steel, or grit j hut tiiis i^e is ***v‘^. 
introduction of a proper artificial light. (9) Smok^ is prohibited. (10) No 
person ""Aar sixtem ^y enter the store except in the presence and under the 

“irSdSrin 27th Novembej, 1876. Part V., made under 

the Explosives Act, 1876 (38 & 89 Viet. o. 1?). s. 40 (2), (p. The 

Order Se numbered so as to correspond with Aose applicable 

BtoiM, and differ in substanoe from the latter ui ^ folloirag frem 

confined to the keeping of eaplosivoB^f class 6, ^lusion 1 ■ » ” 

rules 6 6 and 7. from so muw of rule 4 as apphes to the expcsi^ of 

steel elS, «d from so much of nde 8 as appHos 

etCa Hlhm an explosive liable to be and ^bv an 

mo to be t^Lexi to exclude water from the store > and, by an 
copies of certain rules and reqturemetots are to be posted 

Act, 1876 (88 .& 89 Viofc o. 17), se. 17, 89, 
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of State; make, and wheii made may with the like sane^on 
alter, or add to, epecial rules for purposes dmilar to those for 
special rules may be made by the <>ceupier of a factory or ma^- 
zine (r); but, unlike the latter, he is under no obligation to make 
special rules. ^ . 

If the occupier of a store licensed for mixed explosives desires to 
keep other than certaiu specified explosives, he must obtain a 
certificate, usually called a police certificate, that he is a fit person 
sotodo(<). 

873. Gunpowder may. :be lawfully kept in accordance^ with 
certain conditions in an existing gunpowder store, by which is 
meant a magazine established without a .licence from a local 
authority in pursuance of the Gunpowder Act, 1860 (t), or of any 
enactment repealed by that Act, for the use of any mine, quarry, 
colliery, or factory of safety fuses, and in use at the passing of the 
Explosives Act, 1876 (u), under a continuing certificate obtained from 
the local antWity on application made within three months from 
the commencement of the last-mentioned Act (x). 

A store nnder a continuing certificate is subject to certain regu- 
lations contained in the Act (a) and to certain regulations made by 
Order in Council {b). 


Sbot. 4 . — Registered Premitee. 

Begistration 874. A person desirous of registering with the local authority 
of premises, any premises for the keeping of explosives may do so by registering 
his name and calling and the premises in such manner and on 
payment of such fee, ppt exceeding Is., as may be directed by the 
local anthorily (c). 

The registration is valid only for the person registered, and must 
be renewed annually by sending, by post or otherwise, notice of 
such renewal to the local authority, t(^ether with such fee, not 
exceeding !«., as may be fixed by them (^. 


(r) Explosives Act, 1875 (dS & 39 Yict. c. 17), s. 19; see p. 369, ante. 
Penalties not exceeding 408. for each offence may be annexed to breathes of 
special rules. . 

(s) Order in Council, No. 6 a of 20th April, 1883. As to such certificates, seo 

р. 379, post. 

(t) 23 & 24 Viet. c. 139, amended by the Gfunpowder Act Amendment Act, 
1862 (25 & 26 Yict. c. 98), repealed by the Explosives Act, 1875 (38 & 39 Yict. 

с. 17), B. 122, Sohed. IV. 

(u) 38 A 89 Yict. o. 17. 

(acl Explosives Act, 187? f^38 & 89 Yict. c. 17), b. 5, indudes ‘•laMrlully 
existing" stores lor gunpowder among the classes of premism on which gun- 
powder may be krat (see pp. 364, 370, anU ) ; and see a, 20 of the Act. 

(a) By the Explosives Act, 1875 (38 A 39 Yict c. 17), b. 20, the regiilations 
in Sched* 1., Part U.; apply to the store as if they were contained in an Order 
in Oouncil under the Act rdatm^ to stores. Breach of the regulatiolis ia 
cons^uentlk punishable as a breach of^the gonefal rules rdating to f^e 8toro 
by virtue of s. 17, see p. 373^ an^. 

(5) Order in Cbunoil, No. 5 of 27th November, 1875, s. 5. - 

(c) Explosives Act, 1875 (38 & 39 Vioti c. 17), ss. 21, 39. It would seem that 
It IB the occupier of or pmon about to occupy the premiBOB who xhay register 
(see ibid., s. 29). Fog inghals be kept by railmy compamesi, atid certain 
other explosives any other pefBoUf without tibe pxemiaet b^g 

(fbid., 8. 60 ; and see p. 364, 

(d) ZWd., BS. 21, 39. , • 
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Cflrtaiii jgeneral rutes unut be observed with respect to 
registered premises. The general rules relating to premises 
registered for the keeping of mixed explosives are contained in 
Orders in Council (e). Those relating to premises registered for 
the keeping of gunpowder only are contained in the Aot(/). 

The keeping at the same time of different explosives in premises 
registered for the keeping of mixed explosives is regulated by 
provisions substantially identical with those applicable to the 
keeping of different explosives in stores (g). Certain explosives can 
only l;e kept in- virtue of a police certificate (fe), and in no circum- 
stances may there be kept on the premises any explosive of the 
6th (^Iminate) Class (i) or any unauthorised explosive (fc). The 
explosive must be kept in one or other of two modes, and the 
maximum amount of explosive allowed to be kept is fixed, a larger 
amount being allowed according to the mode adopted. There is 
also provision as to the receptacle in which the explosive shall be 
kept (i). 

876 . In the event of any breach, by act or default, of the 
general rules in register^ premises, all or any part of the 
explosive in respect of which, or being in any bouse, building, 
place, safe, or receptacle in respect to which,, the offence was com- 
mitted, is liable to forfeiture, and the occupier is also liable to a 
pecuniary penalty (m). 

Sect. 5. — Small Firework Factories, 

877 . A firework factory is not to be deemed a small firework 
factory if there is upon the factory at the same time : (1) more 
than 100 lbs. of any explosive other than manufactured fire- 
works and coloured fires and stars; or (2) more than 600 lbs. 
of manufactured fireworks, either finished or partly finished; or 
(3) more than 25 lbs. of coloured fires or stars not made up into 
manufactured fireworks (n). 

878 * A licence for a “ small firework factory ” may be obtained 
from the local authority (o). The occupier of such a factory, if he 
has obtained such a licence, is not required to obtain a factory 


(e) Older in Oounoil, No. 16 of 26th Ootober, 1896, Fart I. ; Order in Coundl, 
No. 16x of 11th May, 1906, made under the Explosives Act, 1876 (38 & 39 
Viot. 0 , 17), a. 40 (2), (6), (7).. Official summaries of the principal matters 
have also bmn issued. 

(/) Explosives Act, 1876 (38 &.39 Viet. o. 17), s. 22. 

S Order in Council, No. 16 of 26th Ootober, 1896, Part 11., made under the 
osivea Apt, 1876 (38 & 39 Viet. o. 17), e. iO (6). 

(a) See p. 879, .post. 

(<) See p. 861, ants, = • , 

(A) Order in Ooun<^, No. 16 of 26th October, 1896. 

(1) Ibid., and Explosives Act, 1876 (88 & 39 Vict. o. 17), s. 22. These are 
derred to as modes A and B. mv „ • ^ 

(m) Exploeires Act, 1876 (88 * 89 Viot, o. 17), ss. 22, 89. . ^ penalty is not 
WeedlM 2fc. im every pound ol ea^osive in respeet of wIuoIh or being on the 
91!6titueiMa tlm oflenoe WM -oonmitted, 

.»J«d..s.48. 
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fioiwoe lfrom the Secretary of State (p), and the oeodpier ij|ii^n. 

Small fa<d)aring an explosive otiaer than nitro-^yoerine at any pres<^^^ 
explosive (q) for the purpose only of the manufacture of eplbhred 
fires or a manufactured firework in accordance with the Act and 
any statutory Order thereunder (r), and not selling the same except 
in the form of coloured fires duly packed {»), or of a manufactured 
firework, is not to he deemed to manufacture an explosive! in an 
unauthorised place (t). 

Who maj Any person may apply for a small firework factory licence to 
for » the local authority at the time and place aprointed by them, stating 

ttceooe. name, address, and calling, the proposed site and construction 

of the factory, and the amount and description .of explosive ho 
proposes to have therein and in any building therein. The local 
autWity^ must, as soon as practicable, if the proposed site and 
construction of the factory and the amount of explosive is in 
accordance with the Order in Council (u) regulating small firework 
factories, grant to the applicant on payment of such fee, not 
exceeding Ss., as may be fixed by that authority, the licence applied 
for (x), 

A small firework factory licence is valid only for the person 
named in it, and the provisions with respect to the renewal, 
expiration, and form of store licences (y), and the special rules for 
the regulation of persons managing or employed in or about 
stores (a), apply, mutotu mutandis, to small firework factory licences 
and small firework factories respectively (b). 

Boles. 879. Small firework f|ictorie8 are regulated by Order in Oonnoil(c), 

which prescribes certain general rules which must be observed in 
every small firework factory (d). breach of the foregoing general 
rules involves the same penalties and forfeitures as a breach of a 
general rule relating to stores (e). 

Sect. 6. — Workshops. 

WwUhops. 880. The occupier of a magazine or store for any explosive is 
not required to take out a factory licence by reason that, in 
connection with the magazine or store, he, by filling cartridges 
making charges, drying, sifting, fitting, or otherwise, adapts or 

( Explosives Act, 1815 (38 & 39 Yiot o. 17), s. 48. 

({) The msntifat^aie by a person having a small firework loetory licence of 
any liquid explosive of class 3, division 1, or of any ezplosiTe cn doss 5, is 
prohibited by Oifier in Conni^ No. 4 of 27tii November, 1875, Part X.' ' 

I r) Por the statutory definition of “ this Act,'* see p. 360, ante. 
s) As to the paddng of exdosives, see p. 388, msf. 
t) Enloeives Act, 1875 (38 & 89 Vkt. o. 17), s. 48. 

«) Oroer in Okmnoil, No. 4 ot 27th Novembw, 1875 ; see next note. 

(») Ibcplosives Aot, 1875 (88 A 89 Yiot. o. 17), s. 49. No smcmI remedy is 
givm to an applieont Whose appUcation^or a licence is refund. 

See p. 872, onfe. 
to) Seep. 373, oafs. 

») Bimlorives Aet 1875 (88 ft 89 Yiot. 0 . 17), a 49. 

m Oounc^ No. 4 of 27th November, 1875. 

W PtttnL These gene^ roles ate tweptyrtito In auttbtr, and 

(e) Bxi^TCS AiA 1875 (.isft Sfi'VIrh «. 17), a stop^ 
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prej^es th^ exj>losivd for nse exoluBively in bis mine or quarry, or S- 

m ex^vation or work oarri^ on by him or under ms control. WMSabODa 
' if he <]fbttBrves the following regulations (/) : — 

(1) There must not be in the workshop in which the adaptation 
or preparation is carried on more than 100 lbs. of gunpowder, or 
the prescribed amount of any other explosive ( 9 ). 

( 2 ) Work unconnected with such adaptation or preparation must 
not be carried on in the workshop while such adaptation or pre- 
paration is being carried on (h). 

( 8 ) The workshop must be detached from the magagine or store, 
but hmst be in the immediate neighbourhood thereof, and at such 
distance therefrom as may be specified, in the case of a magazine, 
by the licence, and in the case of a store by an Order in Council 
relating to stores (t). 

(4) An explosive of one description must not be converted into 
an es^losive of another description, and must not be unmade or 
resolved into its ingredients (k). 

( 6 ) The occupier must give notice, in the case of a magazine, 
to the Secretary of State, and, in the case of a store, to the 
local authority, that' he intends to carry on the adaptation or 
preparation ( 2 ). 


881. The foregoing regulations are to be deemed to be general Breach ot 
rules, under the Act, relating to the magazine and store respectively, regulations, 
and any breach thereof is punishable accordingly (711). 

If the adaptation or preparation carried on is of gunpowder only, 
the general rules applicable to gunpowder factories, and in other 
cases the general rules applicable to factoi^es of other explosives, 
apply as if the workshop were a danger building ; and any breach 
of such general rules is punishable in like manner as a breach of 
general rules with respect to a factory (n). 


(/) Explosives Act, 1875 (38 & 39 Yiot. c. 17), s. 47. The section does not 
apply, except with the consent ol the Secretly of State, to a magazine or store 
under a ooiUanuing certifioate (see pp. 370, '3^, ante). ,That consent may be 
granted absolutely or upon conditions ; and any conditions imposed by the 
consent are to be dmmed general rules relating to the magazine or store, and 
any breach of them is punishable accordingly (ibid.). As to breach of general 
rules relating to magazmes and stores, see pp. 369, 373, ante. 

(g) Bxpl^ves Act, 1875 (38 & 39 Tiot. 0 . 17), s. 47 p). _ ^l^e prescribed 
amount in the case of an explosive other than gunpowder is, in beu of the 
100 lbs. ol gunpowder if not present, 50 lbs. of any other explosive ; or, in lieu 
of any less amount of gunpowder not present, half that amount ot any other 
explosive (Order in Council, No. 3 of 27wi November, 1876, Fait III.). 

flV TN • A WCISVK /oO A. on ITk a A .7 
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28th June. 1909. By Order in Oounoil, No. 6 of 27th November, 
workabpjj^ is .i^uired to be at oertain^distan^s^tom vanous protected works 

conversion ol 
\ e:c.traotion of 

bco-riyowine from dynamite are instances of the processes prohiDitede 
(0 /M,. s. 47 (6). 

W ‘4?to the Bsnsral rules applicable sw p. 368, 

A<jBmtian of «« dojagav buadmg.” see.Oidei; U( Qouncil, No. 2 of 
i874. 
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Sbot. 7^'TJ^otnsfor.FUling C<iriri^e$.. V , 

882. The ocon^ier of a raagszine, store, or registered premiseB 
for any ezplraive is not required to take oat a factory licence by 
reason that, in connection mth the magazine, store, or premises, ho 
fills for sale or otherwise any cartridges for small arms with the 
explosive, if he observes the following relations (o) 

([1) Thwe most not be in the room (p) in which the filling ia 
being carried on more than 6 lbs. of the ei^losive, unless it 
is made ap into safety^ cartridges (q). 

(2) Work unconnected with the making of the cartridges must 
not be carried on in the room while the filling is being carried 
on (r). 

(8) There must not be in the room while the filling is being 
carried on any fire or any artificial light except a light of such 
construction, position, or character as not to cause danger of &e 
or explosion (s). 

(4) In the case of a magazine or store the room must be detached 
from the magazine or store, but in the immediate neighbourhood 
thereof and at such distance therefrom as may be specified in the 
case of a magazine, by the licence, and in the case of a store by 
any Order in Council (a). 

(5) The occupier must give notice, in the case of a magazine to 
the Secretary of State, and, in the case of a store or registered 
premises, to the local authority, that he intends to carry on such 
filling of cartridges as is allowed by the foregoing provisions (b). 

Sect. 8.-*-Explo8ivet for Private Use. 

883. The prohibition against the keeping of explosives, except 
in licensed or lawfully existing magazines or stores, or in premises 
registered for the purpose (c), does not apply to a person keeping for 
his private use and not for sale gunpowder to an amount not 


{o) Explosives Act, 187« (38 & 39 Viet. o. 17), s. 46. The section does not 
B-ppIy* except with the consent of the Socretary of State^ to a znagassiiie or store 
under a continuing certificate (see pp. 370, 374, ante). That consent may be 
granted absolutely or upon conditions; and any conditions imposed by the 
consent are to be deemed general rules relating to the magazine, storo, or 
ngisterod promues, and any breach of them is punishable accordingly (t&id.). 
^ to mach of general rules relating to ma^a^es and stores, see pp: 369, 

373 . 


. ( P) It IS not cldftr wither more than one room may be used, but thefiractico 
IS not to interfere where more than one room is used so long as the total 
qtMtity <a explosive m all rooms does not exceed that presoSbed. 

(j) Bxplosivw Act, 1876 (38 3e 3d Tiot. o. 17), s. 46 (l)i Order ia Council, 

iS pSrtIv”’ ^ ^ ^ Council, No. 16 of ^ October, 

H Act, 18tt6 (3^ & 89 Viet. 6. 17), s. 46 (2). 

WiK-.«.46(8). , 

(a / 1 Ota., s. 46 M), The distances in the case of stores ere- ttraiMiabed by 
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exo^ing, <m the same premises, «0 lbs.; safety cartridges made Sww. 8. 
^th gunpowder oontainmg not more than 160 lbs. of gunpowder ; Ezploslfes 
and, in the ease of any other ex^ojdre, the prescribed amount (d). for FiiMte 

The keeping for private use of explosives other gunpowder 
or safety cartridges made with gunpowder is subject to restrictions, 
and the amount that may be so kept is prescribed by Order in 
C!oanoil(s). 

The amount of any kind of explosive kept for private use by a 
person in pursuance of the Order in Council is to bo in substitu- 
tion for the like; amount of any other kind of explosive, whether 
gunpowder or not. Which might otherwise be kept by him in 
pursuance of the Act or the Order, and the amount of such other 
kind of explosive is to bo reduced accordingly. If the explosive 
so. kept is in any other form than that of cartridges for small 
arms, the explosive of which the amount is so reduced is to 
be Boine explosive other than safety cartridges made with gun- 
powder (/). 

The Act and statutory Orders thereunder do not apply to 
the filling, for private use and not for sale, of safety cartridges to 
the amount allowed by or under the Act to be kept for private 
aBe(fli). 


Sect. 9. — Police Certifieatee, 

884. If the occupier of a store licensed for mixed explosives, or FoUce 
of premises registered for mixed explosives, or a person keeping 
““ — — — — exploBiTes. 

(fiQ Explosives Act, 1875 (38 & 39 Viet. c. 17), ss. 5, 39, 40 (4). Eailway 
companies have also certain exemptions in respect of explosives for blasting and 
fog signals ; see p. 364, ante, 

(e) Order in Council, No. 12 of 20th April, 1883 ; Order in Council, No. 13 of 
21th September, 1 886. Bef erence to these orders should be made for their terms. 

The folmwing are some of the principal provisions : — ^No explosive which is not 
an authorised explosive, and no explosive of class 5, may be kept for private use. 

Except under a certificate, as mentioned below, there must not be kept for 
private use any authorised explosive other than such amounts of gunpowder, 
and of safety cartridges made with gunpowder, and such percussion caps, safety 
fuses for blasting, and railway fog signals as are authorised by the Act, and 
the following amounts of certain other explosives, namely : — (1) Cartridges for 
nnall arms which are not safety oaitridges, made with gunpowder, containing 
not moi*e than 6 lbs. of gunpowder; (2) cartridges for cannon or blasting 
made with gunpowder, not containing their own means of ignition, and 
containing not more than 30 IImi. of gunpowder; (3) small arm nitro-compound 
to an amount not exceeding 10 lbs.; (4) safety car^dges^made wi^ nitro- 
compoimd and containing ncS more than 10 lbs. of nitro-compound ; (5) fire* 

Works not more than 5 los. in weight, or to an unlimited amount if obtaiuod 
for immediate use and kept for a period not exceeding fourteen days in a safe 
and suitable place and with all due precautions for the public safety. If a 
person, who requires any authorised, explosive, other one of dass 5, fpy 
any industHal, a^<^tural, sportiife; or other special purpose, obtams a poUoe 
certiSoftte that hO fe a fit persoii to keep the same, he may, during^ oontinu. 
anoe of the oer^cate, keep for private use and not for sale w explosive 

in the oe^oate to an ^pUjQt not exceeding, whether or not contained 
in 10 lbs.,; an^ in detonatori^ .not/WC6j^ 100 in 

(f) ^W&ib6unoa.1Srp, la df iOth April, 1883*; ; * * 

%ftnitioa of “this Act,” P* 



f. eiq^osiTM for hia ^rltmte tue, desires tty keeto any etjdosiml^^ 
' Tj^dloe Uiaib gunpowder, mtro^componnd adapted and intended ocdtiwi^y 
lor use in eartridgee for small arms only, safety cartridges made 
with gunpowder or sm^ arm nitro*compound, cartridges or charges 
of gunpowder for oaSinon or blasting, and not e<mtaining within 
themselves their own means of ignition, mroussion caps, safety 
fuses, or fireworks, he most obtain a certificate, usually called a 
police certificate, that he is a fit person to keep, during the continu- 
ance of the certificate, such explosives as are mentioned therein (h). 
By whom The certificate may be granted by the chief officer of^lice, mrby 
snntod. qqjqq person authorised in that behalf in writing by him(i), or, in 
case of the refusal to grant any such certificate, or of the revocation 
of any such certificate, then such certificate may be granted by a 
court of summary jurisdiction for the county, or borough having a 
separate court of quarter sessions, in which the store or registered 
premises are situate, or (in the case of explosives for private use) 
in which the applicant resides, sitting at some court-house or place 
appointed for the administration of justice by such court, and may 
be under the hand of the clerk of the court. 

Duntton oi The certificate is not to continue after the end of one year from 
certificate. its date, nor after the grant of another certificate in respect of the 
same store or registered premises, or (in the case of explosives for 
private use) to the holder, nor after any earlier date at which the 
certificate, if granted by the chief officer of police or by a person 
authorised by him, is revoked by the chief officer, or, if granted by 
a court of summary jurisdiction, is revoked by a court of summary 
jurisdiction sitting for the same county or borough (y). 


Part 111. — Sale, Importation, and Con- 
veyance. 

Sbot. l.—Sdle. 

Eawking. 885. Explosives may not be hawked, sold, nor exposed for sale 
upon any highway, street, public thoroughfare, or pubUo place; and, 
in case of contravention of this prohibition, the person hawking, 
selling, or exposing the explosive for sale is liable to a penldty not 
exceeding 40t . ; and dl or any part of the explosive w hich is so 
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<» exposed for sale, or trliioh is found in the possession of 
(|P parson oonvieted, nuy be forfeited (k). , 

6W. Explosives may not be sold to any child apparently under ^ 

the age of thirteen. Any person selling explosives in contravention chiidpw; 
of this prohibition is liable to a penalty not exceeding £5 (1). 

887 . All gunpowder exceeding 1 lb. in weight, when publicly Gunpowder, 
exposed for sale or sold, must be in a substantial case, bag, 
canister, or other receptacle, made and closed so as to prevent the 
gunpowder from escaping, and, except when the same is sold to a 

person employed by or on the property occupied by the vendor for 
immediate ^ use in the service of the vendor or on such property, 
the outermost receptacle containing the gunpowder must have 
affixed the word “gunpowder” in conspicuous characters by means 
of a brand or securely-attached label or other mark(m). 

888. The foregoing provisions apply also to explosives other than Explosires 
gunpowder, subject to the following exceptions and modifications ; — other than 
For the 1 lb. of gunpowder limited to be exposed for sale otherwise 

than in the manner above indicated there is substituted — (1) where 
the explosive consists of safety cartridges made with gunpowder, or of 
an explosive of class 6. division 1, an amount containing not more 
than 5 lbs. of gunpowder or of any other explosive (n) ; (2) in the 
case of an explosive of class 7, division 2, an amount not exceeding 
5 lbs. (o); and in lieu of the word ^‘gunpowder” the outermost 
package must be marked with the name of the explosive, with the 
addition, except in the cases of percussion caps and safety fuses for 
blasting, of the word “ explosive ” (p). • 

If an explosive is sold or exposed for sale in contravention qf the Penalties, 
two last-mentioned provisions, the person selling it or exposing it 
for sale is liable to a penalty not exceeding 40s. ; and all or any 
part of the explosive so exposed for sale may be forfeited (q). 


(k) Explosives Act. 1876 (38 & 39 Yict. o. 17). ss. 30. 39. For the recovery of 
penalties, see p. 396, post. As to hawkers generally, see title Markets and 
Fairs, and as to highways and streets, see titles Highways. Stbebts and 
Bbidoxs ; Stbeft Traxfio. 

(l) Ihid., 68 . 31. 39. 

(ff») Ihid,f B. 32. 

n) Corresponding to about 420 12-bore t 


powder. 830 loaded with a 42 grain ” powder such as amberite or ** sohultze 
or 1.050 loaded with a **33 grain” such as ** smokeless diamond” 


\ loaded with black 
: su^ as amberite or ** sohultze.” 
Lch as ** smokeless diamond ” or 

* imperial sohultze.” 

(o) Explosives Act, 1876 (38 & 39 Viet, a 17), ss. 39, 40 (4), (8) ; Order in 
06un<^. No. 9 of 27th November, 1876. In the case of explosives other tl^ those 
text, the limit of 1 lb*, though the same as that ai>plicable to 
Kunj^wder, is fixed, not by the Act, but by the above cited Order in OoimcU. 
The Sale of (meciBlly dangerous explosives may be prohibited by Order in 
Oounoil (Bxplomres Act, 1876 (38 A 39 Yict. o. 17), s. 43). As to the classes of 
erplqjilve Bi see p. 381, cats. * 

IjA Xhid.f as. 32, 89, 40 (4)^ (8) ; Order in Council, No. 9 of 27th. November, 
18T6tf As to the provisions unror which the exemption m favour of percussion 
And mMs fooM has been granted, see j). 864, ai^. Ohs^ ttat ^ 

r^“explo8iye,” and does not justify the 

tnl-l^ikaintf theezj^MiTe. 

plhaives Aot, 1676 (8dSEMyioi.o. 17). ss. 33,89. the leooTeiy ol 
) hes 890, foiA 





iv^rUtto* 


Importation 

licence* 


Penalties, 


Powers of 

Otutoms 

officers. 


Exceptions 


m. With respect to ttw import^ohiroib shy place tmt ot’ jli# 
Uiui^ . Kingdom (r>r of "Aoy. .eigpiIosHFe,! other ;thw explosiw. ot 
OjBrtam Mnds («}^ the |QjBo]smig prpyj^pne l^yie effect (t). , 

The ownjsr or, .mst^,0l,ft ship baviiig,on hoard any each expbsive 
mast not permit it to be qhloaded and delivered to any person who 
does not hold an importation liceneefor the same from the Secretary 
of State i and aUy trahs^pihent' is for theparpose of this'p'^^^oh 
to be deesiOd to be deliTery'(a). 

The Secretary of State may grant an imputation licence for any 
such ex^osive, and may anhtt thereto any -prohibitions and restrio' 
tions wim respect tO ihe'ComhOsiiioh and Quality ‘of the explosive, 
and the imloading, Tailding,- delivery, and conveyance thereof, and 
such farther provisions aad restrictions as be may think fit, for the 
protection of the public from danger (&). 

The licienoe is of speh duration aSj the Secretary of State may fix, 
and is available opiy for the person^papaed in it(c). . 

In the event of<hrea<di, by act or default, of any of the foregoing 
provisions, or of the provisions of an importation licence, all or any 
part of the explosive with respect to which, or being in the ship or 
boat in connection with which, the breach is committed, may be 
forfeited ; and the owner and master of the ship or boat and the 
licensee or person to whom the explosive is delivered are each liable 
to a penalty not exceeding i6100, and to a farther penalty not 
exeee^g 2«. for every pound of such explosive (d). 

The Commissioners of Customs and their officers have the same 
powers with respect to any such explosive, and the ship containing 
it, as they have for the time being with respect to any article on the 
importation of which restrictiops are for the time being imposed 
by the law relating to the Customs and to the ship containing the 
‘same-, and the enactments for the time being in force relating to the 
Customs or any such article or ship apply accordingly (e). 

' Gunpowder, cartridges made with gnnpowderi and explosives of 


(r) For the 
Eingdom; eee 


of the Aot iihe Ide of Man is outside the United 
1889 (62 & 53 Viet. 0. 42), B. 4. 


(a) As to the excepted explosiyes, see in/ra, 

(t) Explosives Act, 1876 (38 & 39 Viet, c, 17), s, 40.(9), The importatidh of 
speciaU^toger^explosiv^ may be prohibitM {ibid., s, 43) ; see p. 360, ante. 

Ih^., B. 40 Ipj A form of application for an importation licence may 
be puJTWsed tha printers. The reBtrictipns imposed by ah 

importati^ licence .usually include provisions xeQuiiing the consignment v6 be 
sto^ m one place, and hot M dialdbuted uhS it has been examined and 
released by a wrernment inspe^r, and pibvisions to faoiUtate samplmgi and 


_ (0 (o). ](n.iespeQfe .bI;eYi^ira^ after 

March, 1910, a fee is pmble of tOs; for ei^ 2,000 Ibs/bf pai^thi^f 


to be imnoiW under Uie l^nce. the miipinnm M 
poimcaoneth Jamiaiy; 1910, t^jtoniinttotteEevehw 

^ ^jplcidfee AoV ttT5"(8S « 39 Vipfc. e, lU 

/«&,*. 40 (9H«. ’i ’ v '-v» . 






^Pabt III.— Sat,*!, ImomisoK, and Oonveyanob. 


claM 6, dniflion 1, may -b 9 uttported mthout an importation 
lio|hce(/). . 

.''lit''- . Op^veyancc. 



StJa-Saox. 1 — Facfeing. 

8M, Certain general rnleamaet be observed with respect to the Packing for 
packm^^ of explosives for conveyance (y). conT« 7 anc& 

The interior of every package mast be free from grit and 
otherwise clean. • . 

Subject to exceptions as regards eiplosivea of class 6, divi- 
sion 1, other than pin-fire cartridges for pistols, and as regards 
explosives of class 7, division 2*- there must not be any iron 
or steel in the cwistruotion of any package unless the same is 
covered with suitable material so as effectually to prevent the 
exposure of such iron or steel. 

Subject to exceptions with regard to propellants (h) and explosives 
of class 6, division 1, no package when actually used for the piw.lcing 
of one explosive must be used for the packing of any other explosive, 
article or substance. 

Subject to the foregoing provisions, the method of packing 
authorised explosives of the various classes respectively and the 
maximum amounts which may be in any one package are governed 
by regulations (t). 

Subject to various provisoes it is also provided that on the outer- 
most package of explosives there must be fixed in conspicuous 
characters by means of a brand or securely attached label or other 
mark, the word “ explosive,’* the name of the explosive, the number 
of the class and division to which it belongs, and the name of the 
manufacturer or sender (j). 

An explosive which is not an authorised explosive must be packed Unaatborised 
in manner directed by a special authority with reference to such 
explosive (k). , 


(/) Explosives Act, 1870 (38 & 39 Yiot. o. 17), s. 40 (9). By Order in Oonndl, 
No. lOia of 26th June, 1884, made under s. 43 of the Act, all explosives of 
class 7 (fireworks) were deelared subject to s. 40 (9) of the Act, notwithstiuiding 
the exemption conferred on fireworks by that sub-section ; and by Order in 
Council, No. 10 of 27th November, 1875, the exemption was extended to all 
explosives of dass 6, division 1. As to the dasses of explosives, see p. 361, ante. 

(o) Order of Secretary of State, No. 7 of 10th June, 1904, made under the 
Explodves Act, 1870 (38 & 39 Viet o. 13), ss. 33, 39, and 40 (3). S. 33 itself 
originally oonbuned the general rules for the packing of gUn^wder ; .but the 
seefion authorisoM the Secretary of State to alter snoh rules and substitute 
others. This Order, by virtue of pbwers Contained iu ss. 88, 40 (3), of the Act, 
rescinds the general rules is s. S3, and contains the gmietal rules regulating 
the packing both' of gunpowder and of Other explosives. The penalty for breaefi 
of the roles by sot orde&ult is afine not exceeding £20, and the explosive may 
beforWted(im,8.33). . j s 

’ (A) A an authoris^ explosive of dass 3 awptM and 

iutended sxotadvdy lor use as' a propelling charge in' cannon or smw anus. 
As te tIiedBa8e8.of eiplOBiveo, BW p. 361, onW' ' ; 

tf) See Order of SeCTetwey ef Stat^^ No. 7 of XOfch Jujie, 1^, ^r. 5, which soti 

?! To meet ej^eUa^oesee exemption from pU^nce of oiio 
„ or of the rules may be fluted by special authority r. 9). I^or the 


dofinitton of spe^ ai&homy/’ s6e tms Oxdev. 



■ ■ 



Kkttmof 

)qr<^bira. 


8ca>8B0T. 2.-»J)y»i{clWfc' 

cm. Harbour aatboritieB are required, with the eanctidn ^ ^ 
Board of Trade, to make bye-laws for regulating the C(m7eyihi^; 
loading and unloading of explosives within their jurisdiction, and in 
particular for declaring and regulating all or any of certain specidod 
matters (0, which may he summarised as follows : — 

• (1) The notice to be given by ships and boats conveying, loading, 
and unloading explosives as merchandise (m). 

(2t The navigation and place of muring of such ships and boats. 

(8) The mode of stowing and keeping explosives on board sncdi 
ships and boats, and of giving notice by brands, labels, or otherwise 
of the nature of the package containing the explosive. 

(4) The description, construction, fitting up, and licensing of 
ships, boats, or carriages to be used for the conveyance of explosives, 
and the licensing and dress of persons in charge of them. 

(6) The prohibition or restriction of the conveyance of explosives 
with other explosives or other articles or substances, or in passenger 
ships, boats, trains, or carriages (n). 

(6) The prohibition of the loading or unloading of explosives, in 
eases in which such loading or unloading appears to be specie^y 
dangerous to the public, and the fixing of places and times at which 
explosives are to ^ loaded and unloaded, and the quantity which 
may be loaded, unloaded, or conveyed at one time or in one ship, 
boat, or carriage. 

(7) The precautions to be observed in conveying explosives and 
in loading or unloading ships, boats,- or carriages conveying explo- 
sives as merchandise, and the time which explosives may be kept 
during such operations. 

(8) The times at which lights or fires are to be allowed on board 
such ships or boats, or at which a constable or officer of the harbour 

' authority is to be on board. 

f9) The publication of the bye-laws. 

(10) The enforcement of the observance of the Act(o), and statu- 
tory Orders thereunder (p), by their own servants and agents, and 
by other persons when within the jurisdiction of the harbour 
authority. 

(11) Generally, the protection, whether by means similar to 


(Q E^lonves Act, 1875 (38 & 39 Yiot. o. 17), as. 34, 39. Harbour bva-lava 
u to ships canying petrokum are made under the Petroleum Act, 1871 {MASS 
Vich c. 105). Fomthe general law rdating to petroleum, see tide PUBUO 
HaaxTH xsD Local AjuunsTBATiQir. Fornarbour authontiea, generally, see 
tittea Smmso AHD NavmAxioir; Watebb AMD WaxBBCouBSEa. 

(m) F(« form of notice, see Encyelcpeedia of Fonns and Ereoed«nta, T(d.YI-, 
p.355. 

(n) Some haritour autfanritlea have, entirdy pahibited .faMBo Jo ea^osives 
witmn (heir jurisdiction. As .to whethef such |nrohibition is tUkd torn, see 
Tonmta {OUv) MmMpu CorporaiiM f, VJkyo, [1896] A. 0, 88, P. (X. .Harbour 
authorises have power to provide mniages and vessela for the ceuveysnoe, 
loading and unloading of emoaiveB whhht fiisir juiiadiotiQa, and meydhams a 
reasonable sum for the use (Exnlosivas Ae^ 1876 @8 & 30 Viet, o. 17V.a. TU 

(o) Exj^ves Aet.:l876 (38 A 89 YbA ^ 11)^ . For.thS irit^tdnrdefiiWflAof 

066 ps 360, . 

(p) SqiltofveB Act, 18T&!(88 $ 89 o. 17), et. 34, lOA 



iTpABt AN0 OONVBTANC». 

or not, .0! perBons and property from 

^^ualtuM both peonniary and by way of forfeiture may be annexed 
to ft breach or attempt to commit a breach of bye-laws made under 
the foregoing powers (r). 

In the event of a breach of such a bye-law, in the case of my 
ship, ,Mat, carnage, or explosive, whether there has or has not been 
a cmviction for such breach, the harbour-master, or other ofScer or 
person named in the bye-laws, or any person acting under the orders 
of the harbour authority, may cause the ship> boat, carriage or 
explorive, at the expense of the owner thereof, to be removed to 
such place or otherwise dealt with in such nrntnnftr as may be in 
conformity with the bye-laws; and all expenses incurred in the 
removal may be recovered in the same manner as a penalty («), and 
any person resmting the harbour-master, or ofiScer, or other person 
in the removal is liable to the s^ame penalties as a person is liable to 
for obstructing the harbour-master in the execution of his duty (t). 

The Board of Trade are empowered, as regards parts of the 
coast and tidal waters for which there is no harbour authority, to 
make bye-laws under the powers above mentioned as if they were a 
harbour authority. Bye-laws so made operate as if made by a 
harbour authority with the sanction of the Board, and the Board 
may by such bye-laws define the area within which they are to be 
observed, and the authorities and officers by whom they are to be 
enforced and carried into effect, and every such authority and officer 
is, for the purptoses of the Act and statutory Orders thereunder, 
other than making bye-laws or assenting to a site for a new factory 
or magazine, to have the same power as a harbour authority and an 
officer thereof have respectively under the Act and statutory Orders 
thereunder in a harbour (a). 

892. Every railway company and every canal company over 
whose railway or canal any explosive is carried, or intended to be 
carried, are required, with the sanction of the Board of Trade, to 


M Harbour bye-lawa made under the powers conferred os above vary greatly 
in detaO. For model bye-laws, see Encydopsedia of Forms and Precedents, 
VoL 'W., pp. 839 el sen. _ 

(r) Ex^osives Act, 1876 (38 & 39 Viet o. 17), ss. 34, 39. The clause with 
regard to pAnaltifta in s. 34 is as follows : “ The penalties to be annexed to any 
brea^ or attempt to commit any breach of any suoh bye-laws may be all or 
any of the following penalties, and may imposed on such perrons and 
graduated in subh manner as may be deemed just, according to the gravity of the 
oEenoe, smd oooording as it may be a first or second or other subsequmit offence, 
that is to say, peounutry penalties not exceeding £20 for each offence, and £10 
for each, day during whioh the offenoe continues, and forfeiture of all or any part 
of the grapowder or other explosive (ibid., s. 89)^“ in respect of which, or 


I provisions 

(s)^S^wd8 are in the same manner as/‘ a penalty i^et fhfo eeo^ but 

do Mt appettr to be WT provisions as to the ^Leening of penaltiei 

WBder^ewt^ As to pent^enander the Act generally, seep. 395, pcsl. 

“ ~ Act, 1876 (38 4t 88 Tict. o. 17), as. 34, 38. 
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JkHLOMnrdK ' 

S\ S® 8*^®“ *^® “tentioii to send an exntosivn. 

oftshwhng and keeping an explosive* and of eivin? 

continX^r^"* 0* **“ 

toS S °‘ *ip*. ot boM, 

wSfv!^ or restriction of the conveyance of explosives 

with e^ other, or with-other articles or subJtancesVor In nls 
carriages, ships, or boats. "®®'®“®®®» *“ Pas- 

' (5) Th6 filing of the places and times at which the exnloaivA in f a 
M cStoto? and of the quantity to be loaded or unloaded 

ih^K precautions to be observed in respect of the traffic and 
(7) publication of the bye-laws. 

A '‘••’““'y 

Generally the protection, whether by means HimiUr to those 

*^h«?vri^°°®^ P®'®°na and property from danger (d) 

confirmed, apply totterailVay, canaUgents 

the^ JSv“ot *® *^® persons using 

me railway or cmsI, or the premises connected therewith »ini 

ocmpied by or under thrf control of the company. 

oJVfa.S.'Xrt^m »' «P><Svk 

- . dd~^ j M iso harbotir bye- 
^^pames have the same powers as 

•aawritwJSwto (“,?3SrS^ •**"“ “"•» **/ lAhA-ictofir to 



,A$^;PAKP ni-l-SAiL*, AND CONVBTANOB. 8^; 


Seoi^^iftry of State, the tatter, may make such bye-laws, which are to *• 

hyihe occupier with the sanction Coawyaaoe, 
of the Secretary of State. The Secretary of State has aimiUr — 
powers to those vested in the Board of Trade in respect of harbour 
bys'taws, in the matter of the' repeal and amendment of any bye-laws 
of wharfs or docks (/). ■ 

894. In the case of a public wharf, or a wharf which haa no PnbUo 
occupier or whose occupier is unknown, the Secretary of State wi»nreB. 
hinideU inay make bye-laws as if the occupier had failed to comnlv 

with his requisition (p). ^ ^ 

'Where such a wharf abuts on a harbour, railway, or naria l, the 
harbour authority or railway or canal company have the same power, 
and, if required by the Secretary of State, are under the same 
obligation, to make bye-laws for such wharf as though they were the 
occupiers (h). 

895. Bye-laws framed by any railway or canal company or Pabiication 
harbour^authority, before bemg sanctioned by the Board of Trade, of bye-iawa. 
must be published in such manner as the Board direct, with a notice 

of intention to apply for confirmation. The Board may sanction 
the same with or without any bmission, addition or alteration, or 
may disallow them. The Board must also receive and consider any 
objections or suggestions made by any local authority, corporation, 
or persons interested, and may, if they think fit, amend the bye-laws 
with a view to meeting such objections and suggestions without again 
publishmg the same 

Bye-laws for regulating the conveyance, loading and unloading of ConTeyaoee 
explosives, elsewhere than in a harbour, canal, railway, or wharf, 
for which bye-laws have been made under the Act (j), may be made 
by the Secretary of State, who may also rescind or amend such 
bye-laws from time to time (ft). 


(/) Explosivea Act, 1876 (88 & 39 Yict. o. 17), ea. 36, 39. See e. 36 for the 
full provisione oe to fheee bye-laws, ^e peouaiary penalties annexed to a 
breach or attempt to commit a breach of suim l^e-laws may not exceed £20 for 
each, offence and £10 for. each dav during which the offence oontinnes. The 
bye-laws may also provide for the focfeitttre of all or any part of the explosive. 

(ff) im., B. 36. 

{K) Ibid. 'Wharves and docks wholly withta the jurisdiction of a hiu-bour 
authority or forming part of a railway or canal cannot be made the aubjeot of 
a sepatam code of oye-lawa and must be provided for in the bye-lawa of the 
harbonr, railway, or canal of wbioh-they form part. See title aailwats amb 
Cawaxs. 

(*) Eigplodves Aet, 1876 (38 & 39 Yiot. o. VI), s. 38, which ^tiao oontaina pro- 
visions, as to publication of bye-laws by a'Seoreta^ of State dr by the Board of 
Tirade, and as to procedure before confirmation. Bye-laws, notices and docu- 
ments directed by or under the Act to' be publish^ or advertised must, Mve 
as othmrvrise provided, be paUiriied in the place ^hi^ ^eot by sdirertise- 
msnta in lo^id newspapers, or hyt placards or handbfita o^ in suwl manner as 

the SeoretarV of State magr toeot (iWdf, a. 84). ■' 


(^ '38 4t ^ Yiot. o» 17. . . . ■ ^ , 

m lW*, 88. 37, 89. . . At to pnUioation of auch Inre-laws, seee, SA 
byevlsweior tiw conveyance of axploavea by road tove beenmada by-(Mtt' of 
Swretaty of State (Nm 4);ti(radijsb reference tiiould be made.' following 

'^'JBav.be untwasd event of a breadfov^ttetopl to commit « 





Smr. 1. 

Oovtn^ne&t 


Appointment 
powers 
of iimpectors. 

To inspect 
pramiset. 


To take 
samples. 


■Mtnxmvm.'.- 


Part lY,— Administration. 

Seoi. 1 . — Qovemment Adminiatraiion. 



896. Fot the par{K>8es of the Act and of statutory Orders there- 
under (I), the Secretary of State may appoint inspectors and assign 
them ^eir duties (m). 

Persons connected vrith the explosives trade or interested in 
it or in any patent connected with an explosive are disque^ed 
from acting as inspectors under the Act (n). 

A ^vemment inspector has power to make such examination 
and inquiry as may be necessary to ascertain whether the Act 
and statutory Orders thereunder are complied with (o). For 
that purpose (1) he may enter, inspect, and examine any factory, 
magazine, or store, and every part thereof, at all times by day 
and night, but not so as unnecessarily to impede or obstruct the 
work in it, and may make inquiries as to the observance of the Act 
and statutory Orders thereunder, and as to all matters and things 
relating to the safety of the public or of the persons employed in 
or about the factory, magazine, or store (o) ; (2) he may enter, 
inspect, and examine any registered premises and every part 
thereof, in which any explosive is kept, or is reasonably supposed 
by him to be kept, at all reasonable times by day(o); (3) he may 
require the occupier of any factory, magazine, store, or premises 
which he is entitled to enter, or a person employed by such occupier 
therein, to give him samples of any explosive or ingredients of an 


£20 in Tespeot of a moond or dther Bubsequent offence. In addition to Ute actual 
offender the following persons are liable to a similar penalty, uidess any such 
person proves that he nad supplied proper means and issuea proper orders for 
the observance and used due diligence to enforce the observance of the bye-laws, 
fUamely : — ^the owner of the carriage or boat, and the person in charge of it, 
and the person owning the explosive (Explosives Act, 1876 (38 A 39 Yict. o. 17), 
a. 37). An Order of the Secretary of State (No. 4x} contains bye-laws relating 
to tlto deposit of explosives for conveyance os refuse. I^ey require notice to 
be given fo the dustman or person whose duty it is to remove refuse, and prohibit 
the deposit of explosives in receptacles for refuse and its conveyance in oaniages 
and boats appropriated t<a the rmnoval of refuse : see p. 39i, post. 

(/} 38 A 39 Viot. 0. 17. r . r— 

(m) E^losives Act, 1876 (38 A 39 Viot. c. 17), s. 63. Xhe ax pmagiAti used in 
this section is “ this Act,” with regard to which see ibid,, s. 108 ; and see statutory 
definition, p. 860, ante. An annual report of the prooeedbres under the Act must 
be prepared by such inspectors as the Secretary of State duects, and laid before 
bou Houses of !Psrliament iihid., s. 67). The salaries of Government inspectors, 
and mrpenses incuned by the Seoretary of State or Gtovemmei^ in 

oarrying the provisions of or under the Act into ezeoution, are decayed out of 

S proviM by Pwliammt (^., •• fe). The order iqtpointmg a Govenunent 

r must be published m the Zondoa Gosrifs (sm,s. 63). - 

isd., s. 64, to which reference should be meoe. 
id., a. 6b, For the statutory definition of ** tiiis Aot«” see p. 830 , oafs. 
The occupier of the factory, magazine, store, or registered prttuises, Me agents 
end se rva nts, must furniiU the mestM required by uie inspector hs neoa^ltocy 
m.«nW, mspedaonk ertminatfoa and mniry, Bsnaltiea, hcA exeeoriS^lOO 
lareeA offence, are imposed onnny pmon oiling to permit the. to 

«uing to oonqtly. witii nquiremeats of the ipumtor the 
ohstruoling the uumoton. in the ezemtien oC Ua&rtias.nBlarthe 
” ■piawBnnee of the Act (<6*d.X *>' 





1 

or of an; aabataaoe therein, thi^ keeping of whieh 
i#ife8trioted or regulated by or under the Act, or of any substance 
therein which the inspector believes to be an explosive or such 
ingre^ents or substance 

' If in anv matter which is not provided for by any expressed pro* 
vision of tlie Act or of any statutory Order thereunder, an inspector 
finds anjr factory, magazine, or store, or any part tWeof , or anything 
or practice therein, or connected therewith, to be unnecessarily 
dnnmrons or defective, so as in his opinion to tend to endanger the 
pub Re safety or the bodily safety of any person, he may require the 
occupier of the factory, magazine, or store to remedy the same (q). 

897. A Government inspector, and any other person authorised 
by him for the purpose, may keep and convey any sample taken for 
the purposes of the Act or of statutory Orders under it or by the 
autRprity of the inspector, so that the amount of it does not exceed 
whti|,’is reasonably necessary for the purpose of enabling the 
ins^ctor to perform his duties under the Act (r), and the same 
nmst be kept and carried with all due precautions to prevent 
kcoident. Such inspector or person is not liable to any penalty, 
punishment, forfeiture, or liability under the Act or any other Act 
for keeping or conveying such sample.. 

898. Persons acting under tbe Board of Trade as inspectors of 

railways may be ordered by the Board to inquire into the observance 
of the Act by any railway company or canal company, and generally 
to act with respect to any railway or canal as an inspector under the 
Act(8)« ^ , 

Board of Trade inspectors under the Merchant Shipping Act, 
1894 (t), may be similarly ordered to act with respect to harbours 
and ships (u). 


(p) See note (o), p. 388, anie. 

(q) Explosives Act, 1875 (38 & 39 Viot. c. 17), s. 66. If the occupier objects 
to comply with the requisitions, he may require the matter to be referred to 
arbitrauon. No person is to be precluded oy any contract from doing such 
acts as may be necessary to comply with the requisition or award; and no 
person is liable under any contract to any penalty or forfeiture for doin^ those 
acts, if he gave notice of the contract to me inspector at or before the time at 
which the inspector made the requisition or to the arbitrators before the award 
was made (ibid.). An occupier failing to comply with a requisition or award 
within iwenly-one days after the earoiiation of the time for r^uirin^ the matter 
W’be referrea to arbitration if there is no reference to arbitration, or, if there is a 
reference; after the date of the award, is liable to a penalty not exceeding 
£20 for every day during which he so fails. ^ The^ court, if satisfied that the 
ooonpur hu taken actiTO means lior complying with the requisition or award, 
but w not with reasonable diligence been able to complete the worke, may 
adtourn the mooeedinge, and if the works are completed within a reasonable 
tisM in the opinion of toe oonrt, nj penalty is to be inflicted (ibid.). 

[s| ij^7,*s.*M (a). Pot toe statutory definition of eee 

pi'fifiO, ante. Pot toe appt^dauent of such mqtoctots, see title Eulwats 

Tiot 0. flO, tMealing and re-enacting , tto Itovehant Sbip^i^ 
(17 ft 18 Tiot, unod) : eee p. 868, As to Board of iSada 


g (17 ... 

' “ ■ , see title Baawwe iiwlJAvioAiHMr* 
dostves Act, 18?6 (88 ft 89 Viot o;'17)r.i 


68 (b). 


SMt. 1. 

tffktbciiis 

Tooidw 
remedy fot 
defeota. 


Conveyance 
of samples. 


Insp^tion 
of railways 
and canals. 


Harbours 
and ships. 






1. sach oifder is ili force eueh inapieotorB tiave the pe’^vs 

of -a ^venament inspeetor of explosives (a). . 

IdniniB' H(^e Office inspeotors of mines may. be similarly ordered by the 
Secretary of State to act as inspectors under the Act(&) in lespeot 
of magazines aud stores established by the o\mer of the . mine for 
the purposes of any mine subject to the Coal Mines .Begulation 
Act, 1887 (o), or the Metalliferous Mines Begulation Act, 1872(d). 


Fees. 899. Th^e must be paid in respect of licences and continuing 

certificates granted by the Secretary of State such fees as are fixed 
by him, urith the consent of the Treasury. These fees are carried 
to the Consolidated Fond (e). 


Sbcit< 2 . — Local Adminiitration. 


Dotrot 900. Local authorities (/) are obliged to carry into effect their 

u^ritiea imder the Act relating to the manufacture, keeping^ sale, 

‘ ' conveyance, and importation of explosives (p). 

Local authorities may authorise officers to carry out the duties 
imposed on them (h). Power is given to appoint " superior officers ” 
who are given extended powers in respect of the conveyance, loading, 
unloading and importation of explosives (i). An officer of the 
local authority may on production, if demanded, of a copy of his 
authority purporting to be duly certified, or of some other sufficient 
evidence of his authority, require the occupier of any store, not 
being subject to inspection under the Act of any inspector of 
mines (A), registered premises, or small firework factory, to show 
him every or any place and all or any of the receptacles in which 
any explosive or ingredient of any explosive, or any substance, the 
keeping of which is restricted or regulated by the Act, that is in his 
possession, is kept (f). He may require the occupier to give him 
samples of such explosives, ingredients and substences, or of any 
substance which the officer believes to be an explosive or such 
ingredient or substance, but must tender payment for them (m). 
He has also certain general powers of search (n). 

i a) ExploriTeS Act, 1876 (38 ft 39 Yict. o. 17), s, 68. 

S) Jm. . 9. 59. 

«) 60 ft 61 Viet, a 68. 

36 ft 36 Yioi 0 . 77. As to inqiectorB of mines, see title Monts, Moibbau 
xiro QuABBixa. ... 

(e) Explosives Act, 1876 (38 & 39 Yiet o. 17), s. 26, amended as 'to impo 9 cta< 
tion lioenoes by the Bevenue Act, 1909 (9.Edw^ 7, o. 43), s. 11. Tbe tn«Bt 

not exceed those mentioned in the Third Schedule to the Act. in 

fsspeet of the giant dt a new licence are also payable (t6td.); see p. 86^ qitfe. 
If) Fwmeaning of “ local huthcmtieB,” seep. 860, ante.. 

(jr) Sm pp.,366, 372, 374, 876, 380, 382, 887, ante, and p. 891, «o»t. 

(s) SxjuosiTes Act, 1873 (38 ft 39 Yict. 0 . 17), 88. 69, 76. 

if) JWA, s. 76; Ldoal Oovemment Act, 1888 (61 ft.62 Tiot. e, fti), Sr S.(».), 

(A) Seeenefo. , .... . ■„ 

({) Explosives Ac^ 1876 (38 ft 89 Ylot. c? 17), s. 69. An oeoameC'Sbtflom* 
plj^g with say lawnl leqnisitiou or guilty of wilful obstmotwm is iffW to 
a penidty niot exceeding. 4S20 (itidX • Ew the statutoiy 'defl^taon of .'^this 
Ac^*' see p. 860, onte. . , ' 

H ilfa^ywAct. 1876(88 &8»VioA«.17),8S, 69^76. ZhftpayttentQl-jt^ 
must if) inepeOtor oonSideM fimAur market wtloe, W lu 

m^by wlucJi &e owner may MsoveethAieal velnAi MtdSeap.. 8j39r^St . 
(n) Explosivos Act, 1876 (88ift 89 YMib'l7), 8fcY8476j 
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' jpDL All expenses ineiured bj^ any local an&ority in carrying 
info rfect the execution of the Act, including the'salary and expenses 
of imy such officer, are to be paid out of the local rate(o). 

Local authorities are entitled to charge certain fees for licences, 
certificates^ and other matters* Such are payable in respect of 
stores, remstered prwnises, aRd small firework factories (p). The 
fees paytmle, with one exception, must be carried to the credit 
of the local rate or otherwise disposed of as such local authority 
rukiy direct (q). 

Sect. B.— -Powers of Search, 

902. General powers of search are conferred on Government 
iuE^ectors, constables, and officers of the local authority. If a 
Government inspe<rtor or any other of these officers, if such officer 
is specially autnorised either by a warrant of a justice (r), or, in 
cases of emergency, by a written order from a superintendent or 
police officer of equal or superior rank, or from a Government 
inspector (s), has reasonable cause to believe that any offence has 
been or is being committed with respect to any explosive in any 
place (t), or that any explosive is in any such place in contraven* 
tion of the Act, or that the provisions thereof are not duly 
observed in any such place, such officer may, on producing, if 
demanded, in the case of a Government inspector, a copy of his 
appointment, and in the case of any other officer his autWity (u), 
enter the said place, if needs be by force, at any time (a) and 
examine the place, and search for and take samples (t) of any 


(o) Whero the Gounty council is the local authority the local rate will be the 
county fund ; in a borough tiie local rate is the borough fund or borough rate ; 
in a harbour any moneys, fund, or rate applicable or leviable by the harbour 
authority for any harbour purposes (Bx]^ 08 ives Act, 18T6 (38 & 89 Viet. o. 17), 
B. 70). As to rates generaUy, see title Bates axv Batiko. 

(p) Explosives A<», 1873 (38 ft 39 Yict o. 17), ss. 15, 21, 49. Th^ sections 
prescribe the TnaTcimiim fees, but, subject to these, the local author!^ may fix 
the fee. If they do not fix a fee me fee payable is the maximum s. 26). 

(q) Ibid., s. 26. The exception is where the clerk to the authority is wholly 
paid by fees, in which case, luiless the local authority otherwise direct, the fees 
are paid to the clerk, 

(f) A justice may grant a warrant upon reasonable ground being assigned on 
oath (Explosives Act, 1876 (88 ft 89 Yiot. o. 17), s. 73). A Government 
inspector on his own authority has the same powers as a constable empowered 
by a search warrant. « ' x . . 

(«) A superintendent or other such officer or a Crovemment inspector may 
give a written order where it appears to him that the case is one of emergency 
and that the delay in obtaining a warrant would be likely to endanger life 


(0 'By “ place*’ is meant a tiaoe whether a building or not, or a carriage, 
bo^' Ar dfip(<M(r.). , , • 

(ti).J.e., his search Warrant or written order. , . 

(o) lifc includes Sundays (ibid.). A person who by himself or others fails to 
adnm into any’ place ooenpM by him or under his control, or in any way 
Obst^da an offiote, u Imble penalty not excee^g £60, and abo to forfeit 
«U ekfiloitiyes and ingiedidnts thereof which are at the timb of the offence in his 
poasbNiioh br under & oontroJ in the said place fibid,y - . 

(6) As to paying for sunplea. See p. 898, posk- > < . 
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uV At ^ 

6xplo9iT6 ingredient* or of an; substanoe reasonably suppos^lo 
be an- erpliraive, or of soch ingredient which may be found thotein^^ 
When a constable or officer of the local authority so enters 
searches under a written authority as mentioned abovOi a special 
report in writing of every act done by him in pursuance of that 
authority and of the grounds on whicn it was done must bo forth- 
with sent by the person by whom or under whose authority it 
was done to the Secretary of State (d). 

If such officer has reasonable cause to believe that any expl^ive 
or ingredient of an explosive or substance found by him is liable 
to be forfeited under the Act* he may seize and detain the same 
until some court of summary jurisdiction has determined whether 
or not the same is so liable to be forfeited (e). 


903. Government inspectors* chief officers of police* and superior 
officers specially appointed for the purposes of the Act by local 


(c) By virtue of the Metropolitan Police Act* 1839 (2 & 3 Yiot. o. 47)* b« 36* 
and the Explosives Act, 1875 (38 A 39 Viet. c. 17)* s, 86* every superiuten- 
dent or inspector of the metropolitan police force* with such constables as he 
thinlcft necessary* may, at any time TOtwoen sunriso and sunset* enter any 
vessel, except His Majesty’s snips* in the river Thames or the docks or creeks 
adjacent thereto, and exercise the same powers of search and seizure* detention 
and removal of explosives, as may be exorcised by a Government infix>ector 
under the Explosives Act, 1875 (38 & 39 Viet. c. 17) ; and see title Police. 

J ’d) Explosives Act* 1875 (38 & 39 Yiot. c. 17)* s. 73. The Secretary of State 
dired to is the Secretary of State for the Home Department {ibid,, s. 108). 

(s) Ibid,, 8. 74. The following is a summary of the provisions relating to 
seizure :*--(l) Ihe officer seizing may require the occupier of the place in 
which the explosive was seize(hto det^ it in any place under such occupier’s 
control {ibid,, s. 74 (1) ) ; (2) or may remove it to some place whore it will 
least endanger the public safety, and there detain it (ibid ,) ; (3) he must 
bring the matter before a court of summary jurisdiction as soon as practi- 
cable {ibid., s. 74 (2) ) ; (4) he may seize, detain* and remove any receptacle 
cohtainihg the seized explosive {ibid., s. 74 (3) 1 ; (5) he may use for the 
removal and detention of the explosive any vehicle* such as a vessel or boat* 
in which it was seized, paying the owner reasonable compensation for such use. 
In case of dispute with reg£^ to the amount of compensation* the question 
may be taken before a court of summary jurisdiction for settlemeut (ibid., 
s. 74 (4 ) ) ; (6) so far as practicable* the ex^osive must be kept and conveyed in 
accordance with the provisions of or made under the Act* but, provided tliat all 
due precautions are taken for the prevention of aocidentB* the officer seizing is 
not liable to any penalty or any damages for kee^gor conveying the explosive 
(iMd.* 8. 74 (5)) ; (7) we officer seizing in pursuance of s. 74 m not liable to 
damages in resp^t bx such seizure or deaUng* unless it is proved that he has 
made the semure without reasonable cause* or by wilful neglectr or default 
caused damage to the article seized (ibid., s. 74 (6)) ; (8) an occupier whd; by 
himself or o&ers* fails to keep an ejxplosive when required to die so in pur- 
suance of 8. 74* or who, except with the aut^rity ox the officer seizing tbe 
same, or of a Government inspector* or* in case of emergency* for the pnrpoBe 
of preventing explosion or fire, removes* alters* or in any way tampers or oeals 
with the exi^osive* la liable to a penalty not exceeding £60* and to f orfeitnire of 
all etplouves and ingredients (ibid., a« 74 (]i$ ). Where the officer aeisang -ia a 
OoTmment inspector, or ia authorised by an order from a Government 
ef* f f natice of the peace* or from a superintendent or other officer ] 
eqw ^ Buperior rank* he may* where the matter appears to him to be 
and Jfananfj^ with serious public danger* cause the exploaive to be destsNnr~ 
otherwiitf Pjsndered hamuess* but befere doing so he must take and 




^ the femm .ovaiiift 
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i^ionMes may, for the purpose of ascertaining whether the pro* 
i^^ns of the Act with rrapeot to the conveyance, loading, unload* 
iag, and importation of an explosive are complied with, enter, 
iUSpeot, and examine at any time, including Sundays, the wharf, 
carriage, ship or boat of any carrier or other person who conveys 
goods lor hire, or of the occupier of any factory, magagin A or store, 
or of the importer of any explosive, where he has reasonable cause 
to. suppose an explosive to be for the purpose of conveyance, but 
not BO as unnecessarfly to obstruct work or business (/). If an 
offence is being committed, he may seize and detain or remove the 
carriage, ship or boat, or the explosive, so as to remove any danger 
to the public, and may seize and detain the explosive as if it were 
liable to forfeiture ($r). 

904 . Where a Government inspector, constable, or officer of the 
local authority takes a sample of any explosive or ingredient or sub* 
stance, he must pay or tender payment for the same to such amount 
as he considers to be the market value thereof, and the occupier 
of the place in which, or owner of the bulk from which, the sample 
was taken may recover any excess of the real value over the amount 
BO paid or tendered and the amount so tendered from the officer 
taking the sample as a debt in the county court of the district from 
which the sample was taken (h). 


Part V. — Offences and Legal Proceedings. 

Sect. 1. — Offences. 


905 . In addition to the offences in connection with the manufac* 
tnre, keeping, sale, importation, and conveyance of explosives, there 
are other offences punishable under the Act (i). 

A person trespassing upon a factory, magazine or store, or upon 
the land immediately adjoining thereto, occupied by the occupier of 
the factory, magazine or store, or on a wharf for which bye-laws 
are made under the Act, is liable, if not otherwise punishable, to a 
penalty not exceeding £5, and may be forthwith removed by any 
constable, or by any agent or servant of the occupier (y). 


(/) Explosives Act, 1876 (38 Ss 39 Viot. o. 17), s. 76. Fop the statutory defi- 
nitiAn of " this Act,” 860 p. 360, ante. These officials and any police officer and 
any of a lo<^ authority may, if they have reaBona)>U cause to suppose 
that an offence is being committed in respect of any carriage (not being on a 
railway), or any boat conveying, loading, or unloading an explosive, and that 
the ease is one of emergency, and that delay in obtaining a- warrant is likely to 
endanger life, stop and enter, inspect and examine su^ carriage or boat, and 
takeprecautiona necessary for removing the dangw s. 76). Bv^y officer 

lor tfo purpose of s. 76 has the same powera and is m ffie same as if 

he were authorised by h search warrant, and any pwson fa Jmg to admit or bemg 
g^ty of an obstruction is liable to the same' penalty (*6td.; and see note (a), 
p. 391, ante). . ^ 

fo) Ihid^ s. 74 ; see also note (s), p. 392, onfa. 
iM*,o.76. ^ 

^n^ves Act, 1876 (38 A 39 Yiot. o. 17). 


iV VWVs Us Jlf/e 

8.’T7 ; see ^^OininrAi AHP.lBooBwmB, Yol. K., p. 119 » 
The , oeo » ip ieT is tefuired to posi up m a oonspioaoiis place a notice warning 
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n mij fierson o&et rapier oi, qra person employed^ln, 

any.tutoi:y, msgazina or store is foond committing an ac^ tending 
to cause explosion or fire in or about the faetory^ magazine or store, 
he is liable to a pena% not exceeding £S0(k), 

A person found committing an act for which he is liable to a 
penaltyunder the Act, and which, tends to cause explosion or fire in 
or about a factory, magazine, store, railway, canal, harbour, wharf, 
carriage, ship or boat, may be apprehended without warrant by a 
constable or an officer of the local anthority, or by the occupier or 
any agent or^ servant of his, or person authorised by him, and 
convened as soon as conveniently may be before a coart of snmmary 
jurisdiction (I). 

906. If the court considers that any offence, puniediable by a 
peouniaiy penalty only, was reasonably calculated to endanger the 
safety .x)f, or to cause . serious personal injury to,, any of the pnblio 
or those employed, or to cause a; dangerous accident, and that it 
was committed wilfully by the personal act, default, or negligence of 
the accused, and that a pecuniary |)enalty will not meet the case, 
the accused may be sentenced to imprisonment, with or without 
hard labour, for not more than six months (m). 

907. Any person who without due authority pulls down, injures 
or defaces any notice, copy of rules or document affixed in pursu* 
ance of the Act, or of any special rules, is liable to a penalty not 
exceeding £2 (n). 

908. Throwing, casting, or firing any fireworks in highways, 
streets, thoroughfares, or other public places are offences punishable 
summarily (o). 


909. Depositing ,an explosive in a receptacle or place appro- 
priated- for refuse, or handing or forwarding an explosive to a dust- 
man or other person employed in the removal of refuse without 
notice, is an offence (p). It is also an off«!ice to convey an explosive 
in a carriage or boat appropriated for the removal of refuse (g). 


910. Offences in regard to explosives are also created by other 
statutes. It is an offence pnnisbable summarily to use dynamite 

S eraons of the penalties attaching to trespass. The absence of snoh a notice 
oes not, however, exempt a trespasser from penalty (Explosives Act. 1876 
f38 ft 89 Viet. o. 17), s, 77). .r \ r » 

j^l:) Ihid, The provision mentioned in. the preceding note applies to this 


fQ Ibid., a 78. 

(my lUd., s. 79. As to the penalties which may be inflicted by» oonrtof 
Bummwiunsdiotion, seem, s. 91, and p; 396, port. • • 

(n) 82. As. to forgery, simatnie of, and mahhig lise of such dcdn- 

ments, see title CEmWAi Law iXO PEdcBDimK, Vd, IX., p. 781." 

A h. 17),,a80; Town Police Ghmses 

Act, 1847 (10 ft 11 Viot 6. 89),-a.28y Motropohten Police Act, 1839(2& 8’Vict. 
f ’ Highway Act, 1886 {6 ft 6 Wifi; 4, o. 60), a 72 ; and se6, gmebUy. 

fatl^^UUHIWAX Law aiTD PKOCKDUWfc Vof. IX., pp, 776—777, an3 W vMiiyr 

(p) ^«r of Seorataiy of State, No. 4a of 28ih October, 1904 (it a 
first oSenM a penalty net exceew^'4110 inay be ipflibtMi ,1W a 
snbseoneni ofRuioe £20 is the Suximituii j ^ 


(;)T»{d.(2}. The penalties ar^tbh I 
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explosive for the catching or destruction of fish (»•), ani it 
is h nnsdem^our to place or attempt to place in or against any 
post office letter-box any explomVe pr dangerous substance, or to 
attempt to send a postal packet ■which encloses any explo- 
Bive Btibstance(a). ■ ■ , ■ 

^ !!rhe malicious use of explosives to cause injury to life or property 
is' dealt with in the Explosive Substances Act, 1883 (t). 


Seot. 2 . — Legal Proceedings. 

911. Offences under the Act (a) may be prosecuted, penalties 
recovered, and forfeitures infiioted either on indictment, or betore a 
court of summary jurisdiction in manner directed by the Summary 
Jurisdiction Acts (b). Such a court, however, cannot inflict a fine 
(exclusive of costs and of forfeiture or penalty in lieu thereof) 
exceeding £100, nor impose a longer term of imprisonment than 
one month (c). When a person appears before a court of summary 
jurisdiction charged with_ an offence under the Act for which the 
m^mum penalty, exclusive of forfeiture, exceeds £100, he may 
object to being tried by such court. The court may then deal with 
the case as if the accused were charged ■with an indictable offence (d) 
If the sum adjudged to be paid by a court of summary jurisdiction 
including forfeiture and costs, exceeds £20, an appeal may be made 
to quarter sessions (e). 

912. A court o! summary jurisdiction may by order prohibit a 
person from doing any act for which he has been twice convicted 
under the statute, and impose imprisonment not exceeding six 
months for disobedience to such order (/*). 


(r) Fisheries (Dynamite) Act, 1877 (40 & 41 Viet. o. 65), s. 2 ; Freshwater 
Fisheries Act, 1878 (41 & 42 Viet. o. 39), s. 12 ; see title Fishebies, p. 612, post, 
{$) Post Office Act, 1908 (8 Edw. 7, c. 48), ss. 61, 63 ; and see title Post Office. 
(t) 46 & 47 Viet, c. 3 ; see p. 400, post, and title Obiminal Law and 
Pboobdubb, Vol. IX., p. 775. 

(a) For statutory definition of ** this Act,” see p. 360, ante. 

(5) Namely, Summary Jurisdiction Act, 1848 (11 & 12 Viet. o. 43); Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), and Acts past or future amending 
the same. 

(c) Explosives Act, 1875 (38 & 39 Vict. c. 17), s. 91. All costs and money 
directed to be recovered as penalties may be recovered, before a court of sum- 
mary jurisdiction in manner directed by the Summary Jiuisdiction Acts ; see 
title Magistbates. A harbour, tidal water, or inland water wluoh, runs between, 
or abuts on, or forms the boundary of the jurisdiction of, two pr more courts 
is dpemed to be , within the jurisdiction of each court. Any tidal water not 
included m the foregoing descriptions and within the territorial jurisdiction of 
His Majesty, and adjacent to or surrounding any of the shore of the United 

Xingdom. and any pier, jetty, mple or work extending into the same, is deemed 
to form * ‘ .... 
which it _ 

For . tihe oops 


I ti39Yioi"o. n), A 9i; indsee title^UouKTS ^ 0 ^. IX.. bp. 74^ m., 
®^d. .Mnerally* title As to eyidenpe of, lioenQ^s and^sj^ial rules, 

• .JotptflCeiiirt, Summary Act, 1879 (42 * 48 

0. 49), 8. Si ! and tuonrtiAXES. .. . ' .* • 

(/) SxploaiTes Act, 1876 (88 ft 89 Yiot. 6. 17), s. 91. 
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913. "^ete an ooeopier is liable to a penalty under the Aaij^ 
aa ol^cB whiob has in bust been eommitted by some otiier penit^ 
enah other person is liable to a penalty not exeeeding ^ 0 . In 
snoh cases the occupier ^ be exempt from penalty and forfeiture 
it he proves ( 1 ) that he had supplied proper means, issued pnmr 
orders and used due ^ligence to enforce the observance of the 
Act; ( 2 ) that the offence was actually committed by some oth«r 
person without his connivance ; and ( 8 ) that he has taken all 
practical means in his power to prosecute such actual offender, if 
alive, to conviction (g). 

Where a Government inspector, officer of a local autborify, or a 
local authorify is satisfied before instituting proceedings against an 
occupier that such occupier would be exempt from penalty or for- 
feiture under the foregoing provisions if proceedings were taken 
against him, and the occupier gives all facilities for proceeding 
against and convicting the person believed to be the actual offender, 
proceedings must be taken against the latter, without first 
proceeding against the occupier (A). 

Where a carrier or owner or master of a ship or boat is prevented 
from complying with the Act by the wilful act, neglect or default 
of a consignor or consignee of an explosive or other person, or by 
improper refusal to accept delivery, then the consignor, consignee 
or other person so guilty is liable to the same penalty as that to 
which the carrier, owner or master is liable for breach of the Act. 
Conviction of the offender exempts the carrier, owner or master 
from any penalty or forfeiture (t). 

A penalty inflicted on the owner or master of a ship or boat for 
an offence committed in ihlation to such ship or boat may be levied 
by distress or arrestment and sale of the ship or boat and her 
tackle (k). 

; If the court consider it |ust and expedient, it may, in lieu of 
forfeiting any explosive, inflict an additional penalty not exceeding 
such sum as appears to the court to be the value of the explosive 
liable to forfeiture (Q. 

An indictment, information, or complaint may be laid against 
the owner of any explosive or ingredient alleged to be liable to be 
forfeited for the purpose only of enforcing such forfeiture (Q. 

The Act does not, in general, exempt a person from an action or 


(g\ Explodves Act, 1878 (38 & 89 Viot. a 17), s. 87. This sectum also 
appuee to a wareliousexoan, carrier, occupier of a wliarf or do c k, or owner or 
maater of any ahip,*boat, ox carriage. 

(A) Ibid. An ooonpiar or othw defendant when charged in respect of an 
offence by another person may, if he think fit, be sworn and exunined iu an 
ordinaiy witness in the case. ‘ 

.(*). laid., s. 88. Ttusprorision can onlybe applicable when the oonrigUW » 
within the junsdietion of the courts. ' 

(A) Ibid., s. 9A This is in addition tokny other power of ooomriling pay- 
mmt ^dsw titles AnitiaALTr.Tol. tij). 88 ; Dtsisms, mXL,pp.SSS «t$eq. 

m htqtlosiTes Act. 1878 (38 A 89 VW. a 17), s. 89. Where dwU^ 
uonoim OT o^ot be found, the court may causa a notiett to *>• advertised 
ratw that unlew cause is shown to the contrary at the thne and i^kaemen- 
noned.m w notm, &e mlonve will be forfeiud, and the oonrt atjuob 
time and WWS, aftMrheamg^Otfdu^Marer any pttioU ou bis bdhalt (wbu.nay 

be resent), mder all or paz^ be fitted. " v 
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sni^WMSp^ of a nuisanco, tort or otherMrise whidb might, but" S 0 n.x 
proviaona of the Aet, haFO been brought against him. It Legai.^ 
does not exempt a person from indietment or other proceeding for ceeiiti^ 
B nnisance, or for an offence indictable at common law or by any 
othisr Act, but so that no person is punished twice for the same 
offence (m). 

Sbot. 8.~^MiseeUane<ms. 

91f All penalties imposed by or under the Act (n) by a court of AppUcatioa 
Bumihary jurisdiction upon the prosecution of a Government 
inspector and the proceeds of the sale of forfeited explosives or 
ingpredients in such eases must be paid into the Hzcheouer and 
carried to the (Donsolidated Fund (o). 

I For the purpose of the sale or disposal of forfeited explosives or 
ingredients the court may_ requisition the vessel or carriage 
containing such explosive or ingredient from the owner on payment 
of reasonable compensation ^p), as may also the Secretary of State 
should he assume the direction of the disposal or sale. Where the 
explosive or ingredient is directod to be destroyed, corresponding 
provisions exist for the detention of the vessel or carriage if 
necessary (o). 

916. Notices and documents which are required by the Act to be Notices, 
served, given, or sent by, on, or to a Government inspector or 
Secretary of State may be sent by post by a prepaid letter, and if 
so sent are to be deemed to have been served, given, and received 
respectively at the time when the letter containing the same would 
be delivered in the ordinary course of the post, and to prove such 
service, giving, or sending it is sufficient to prove that the letter 
was properly addressed and prepaid and put into the post. Notices 
and documents to be given or sent to a local authority may be 
sent by post or otherwise to the clerk or office of the local authority 
or delivered to some person employed by them for the purpose of 
the Act (q). 

916. An occupier authorised by the Act (r) to require any matter Arbitration, 
to be referred to arbitration may, within one month after receiving 


(m) Explosiyes Aot, 1875 (38 & 39 Yict. c. 17), b. 102. When proceedings am 
taken in respect of an offence under the Act, which is also iniUotable at common 
law, or by some other Aot, the court may direct that proceedings shall be taken 
for indio^g the offender at common law or under such other Act. As to 
nuisances and torts, generally, see titles Nuisanob ; Tobt. 

(n) See definition of ** this Act,” p. 360, ante. 

(o) Explosives Act, 1875 (38 & SOYictc. 17), s. 96. Any^ forfeited explosive 
or ingredient and any receptacle containing toe same may be sold, destroyed, 
or o&erwise dealt with as the court declaring the forfeiture or the ^oretaiy of 
State may direct. As to disposal of penalties where proseontor is not a Govem- 
ment inq^eotor, see titie Maqistbatbs. 

(p) in cases of dispute as to the amount of compensation payable the question 
may be determined by a court of summary juii^otion (Explosiyes A^ 1875 

(88«f89Ticfc.o.l7),fl.96). ^ ^ ^ . x a. « x 

(j) Ibid,f a 85. A notice or document requixbd to be sent to the Secretary 
of State may be sent to a Gtoyemment iospectof (^i5t*(2.). Bye»law8, notices, 
and .do^om^ts, are publidied by adyertisement in local newspapers or by 
pUaazds and handbills, or in such manner as the Seofetary of State may direct 
84 ; end see al^. 387, (utts). As to proof of postmg in general, see 
title Ei^B3ran,Yol. XnL, p* 653. 

{r) !l%loeives Act, 1875 (38 dt 39 Viet. c. 17)* 
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tb^K^tddiion/iiollMirotf doconle&t rdftting to the matter to^|>^ eo 
tolmrMi' setad tm objootioh thoretb to the Secretary ol State ; :aad 
if ^he cause of sttob objebtioQ is not; tntbin one montb after encdi 
objection is retimVed by tbe Secretary of State, removed by tbe 
Secretary of State vudving or varying the requisition, notice, 
document, or matter, or otherwise (which the Secretary nf. State is 
authorised to do), such occupier may, by notice sent within seven 
days alter the exphation of the. month to the Secretary of State, 
require the matter to be rderred to arbitration, and the date of the 
receipt by the Secretary of State of the last-mentioned notice is to 
be deemM to be tbe date of reference (s). 


Part VI. — Accidents. 


SecT. 1. — No^fwadon. 

917. The occupier of a. factory, magazine or store must forth* 
with notify the Secretary of State or a Government inspector of 
any accident by explosion or fire which occurs in or about or in 
connection with such premises whether personal injury or loss of 
life is caused or not- The injuries or loss of life, if any, must be 
detailed in the notice. With regard to registered premises like 
notice most be sent, but only in cases where loss of life or personal 
injury is involved. An accident thus notified need not be reported 
to an inspector of factories or mines (a). 

If an accident by explosion or fire occurs in or about or in con- 
nection with a carriage, ship, or boat conveying an explosive, or on or 
from which an explosive is being loaded or unloaded, and causes 
loss of life or personal injury, or if the amount of the explosive 
conveyed or being so loaded ,or unloaded exceeds in the case of 
gunpowder half a ton, and in the case of any other explosive 200 lbs. 
(subject to an. exemption of certain ammunition), the owner or 
master of the carriage, ship or boat, and the owner of the explosive 
concerned, or one of them, must notify the Secretary of State or a 
Government inspector of the accident and of any loss of life or 
pereopal injury, if any, occasioned thereby (6). 

918. Where an accident by explosion or fire has occurred in, and 
wholly or partly destroyed, a factory magazine, or any magazine or 


(« Explosives Act,' 187* (88 A 39 Tict. o. ly, ss, 25, 108. For provisions as 
to the conduct of the arlutratiaa. see Sched. IT. to the Aot; 

■ ifl) Ibid., s. 68. It is oastomary, hut not obligatory, to leave the dibm 
untouched for the Government inspector. An occupier who to eomply 

the section is liable to auen^ty>not exceeding £20 (Aid.). Odoupiate must take 
all due precautions for w pneventioa of «ooid«ttk by ^ and esvlosioa and for 

preventmgunanthorisedpersona having access to the prend 8 eB(.' 6 M;, 8. 28 ). ' Ihe 

occupier and persons eihployed must abstain from any act whm tends tb'bause 
explosion and Which ia not reasonably nebeesary for the purpose of the 
won oasned on. As to reporting to inapectore of faotones and mitnwi . see titios 
FAcZKmausBnSBOFBf bCijats,'iite)msx»A]is-QirABiun9« i ■ 

I”® ^ «• !’)» «• and Order ia Ooimoil, 

No. 11 of 27ih Novmher, 1^76. See note (a), stym, for penalty' for mm-cmn- 
plianoe wrth the section. The exemption mmtiosMd is ^hete aomEpb^tlS is 
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stow («), the sam6 hiast not be recdifttracted nor any farther supply fl«n. i. 
of explosive put therein except mth the permission of the Secretary Metttca. 
of State (d). The maga'xme of a factory in any fwiory under a tlon. 

continuing certificate («) may be reeonstructed upon such site ^n the — 

factery and wth such precautions as the Secretary of State may 
deem reasonable, regard being had to the working of the factory 
as well as to the safety of the public and persons employed 
therein (/). 

When two or more buildings in a factory have been wholly or 
partially destroyed by explosion or fire, not more than one may 
be reconstructed except with 'the permission of the Secretary of 
State. This provision does hot apply to buildings in a factory 
under a continuing certificate, if they are incorporating mills or if, 
as regards any other buildings, a Government inspector has 
not previously notified the occupier that the buildings are ' unduly 
near to each other (/). 

Where one building in a factory has been wholly or partly 
destroyed and a Government inspector has previously notified the 
occupier that the building is unduly near to some building or work 
outside the factory, reconstruction may take place only upon such 
site and with such precautions as the Secretary of State deems 
reasonable (/). 

Where a building is lawfully reconstructed on a different site, the 
Secretary of State must make the necessary alterations in the 
licence (p). 

Sbox. 2. — Coroners' Inquests. 

919. Special provision is made for inque’sts held upon the body inquests, 
of any person whose death shall have been caused by any accident 
which has to be reported (/t) under the Act (t), or from an explosion 
of any explosive (j). 


oonveyed, loaded, or unloaded, other than ammunition of class 6, division 1, as 
to which see p. 362, ante. 

(c) See pp. 365, 372, ante. 

(d) An explosive put in a building in oontravention of this enactment is 
deemed to be kept in an unauthorised plao^ and the offender may be punished 
accordingly (Explosives Act, 1875 (38 & 39 viot. c. 17), ss. 64) ; see p. 364, ante. 

(e) See p. 370, ante. . , 

(/) Explosives Act, 1875 (38 & 39 Victi o. 17), s. 64. 

M Ibi£ The reconstruction of a building in oontravention of tins section 
is a breadhof the terms of a licence and is punishable aocordipgly ; see note (e), 
p. 368, onte. 

(A)'Se« p. 398, anU; and see title Oobonebs, Vol. Tin., pp. 245, 846. 

(0 38 A 39 Viot. c. 17. As to exriosions in mines etc. gen^lly, see Metilli. 
ferous Mines Hegulation Act, 1872 (35 & 36 Viot. 0 . 77), ss. ll, 22 ; Goal Mineii 
Begulation Act, 1887 (50 A 51 Viot. o. 58), ss. 36, .48 : Notice of Acoidents Act, 
1906. (6 Bdw. .7, 0. 53) ; and generally, title Mip», MmanAiiS Airs QuASams. 
In oases of fatal aooidentB by explosions in minea-and quames, the.Se^vntary 
of State has given a general appointmmt to Inspectors of Jti^es to 
watch the proceedings on his behalf. If one of them u present, tiu» mquest 
need not be adjourned unless he makes a spedal request to ttoteffeot. 

. {{) Sx^ves Act, 1876 (88 A 39 Viot. o. 17), a. d5. .:OoronerB havel»«B 
mstrndtod .tirnt this is not to be held to indude deaths resulting from tlm dis^ 
l^wge df - firearms. (Hoine Office CSrwdar, dth^bruary, 1879). Aooidmts 
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Boat. B.—Inquiriet and InviiH^SIS^t. 

920. Wbere an accident has been caased by ezidosion or fire 
tttber in connection \nth an explosive or of which notice is re< 
qoired to be given (k), the Secretary of State may direct an inqtiiry to 
be made by a Government inspector into the eanse thereof 0. 

Where it appears to the Secretary of State, either before or after 
tbe commencement of any such inquiry, that a more formal investi- 
gation is expedient, be may direct snch investigation to be held. 
In such a case he may either appoint some person or persons 
having legal or special knowledge to aipst the Government 
inspector in holding the formal investigation, or be may direct 
tbe county court judge (m), stipendiary magistrate, metropolitan 
police magistrate, or other person or persons named in the 
Order to hold the inquiry with the assistance of a Government 
inspector or other assessor or assessors named in the Order. 
Such investigation mu^ be held in open court, in such manner 
as the persons holding the investigation and constituting tbe 
court may think most effectual. The court has the powers of 
a court of summary jurisdiction when hearing an information for 
offences against the Act (n), and all the powers of a Government 
inspector, and certain general powers, including the right of entry 
and inspection of any place or building which appears necessary 
for the purpose of proper investigation, the summoning and 
examinatioji of witnesses, the production of books, papers, and 
documentsj the administration of oaths, and the signing by wit- 
nesses of declarations of the truth of statements made by them (o). 


Part VII.— Outrages. 

921. The Explosive Substances Act, 1883 (p), was passed for the 
prevention of outrages bj means of explosives likely to cause injury 
to life and property (?). 


provisions (Explosives Act, 187d (38 & 39 Tict. o. 17), s. 97 ; and see p. 363, 
ante). For coroners generdly, see title CoBONEES, Yol. Vm., pp. 210 et eeq, 
{k) See p, 398, ante, 

(/} Explosives Act, 1876 (38 & 39 Y ici o. 17), s. 66. 

{m) See title County Oouets, Vol. Yin., p, 622. 

{n Explosives Act, 1876 (38 & 39 Yict. c. 17) ; and see p. 896, ante, 

(o) 8. 66. Expenses incurred in connection with an inijuiry or 

investigation form part of the expenses of the Secretary of State in carrying 
the Act into execution. Provision is also made for the allo#aace of the 
ex^nses of witnesses attending before a court of investigation, and for the 
mfliotion Of penalties for nob-oomplianee with summonses or requisitions or for 
impeding the court in carrying out its duty {ibid,, s. 66 (6), (6; ). A rep<^t of 
inquiry must be made to ^he Secret^ of State, who is required lb publish 
it (ibid,, 6. 66 (4) ). As to evidence of vritnesses, in general, see titie BvtDXNOEi 
Yol. Xin., pp. 669 etseq, 
fp) 46 & 47 Yict c. 3. 

Iq) Ihtd,, n, 2. See also Oflenoes A^inst tiie Person Act, 1361 (24 4 M Viet 
c. 100), ss. 28, 29, 30, .64; and Majmibus D^agb Act, 1861 (24 A 26 Yiot 
e. 97), Bs. 9, 10, 46, 54 ; and for the oSonces cmM and dealt with Ac^ « 
see title Ckiminaii Ija# AjnS IPBOcaSDUEB, Yol. IX., pp. 7t6— ?7Tv ®y s. d 
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923. The AtB^pj^-General may, where he has reaeonable 
ground to believe that a crime under the Explosive Substances Act, 
1888 (r), has been committed, order ^n inquiry to be held, and with 
that object may authorise any justice for the place in which the 
crime is suspected to have been committed to hold the inquiry. 

• With such authority a justice may, although no perron is 
charged before him, sit at a ^lice court or station or petty Hflaai»Tin.l 
or occasional court-house and examine witnesses on oath concerning 
such crime, take depositions, and bind over witnesses to appear at 
the next petty sessions, or when called upon within three months (*). 

A witness on such examination is not excused from answering 
any question on the ^ound that the answer may incriminate or 
tend^ to incriminate himself, but any answer he may give is not 
admissible against him in any proceeding, civil or criminal, except 
on indictment or other criminal proceeding for perjury (s). 

The justice who so examines a person concerning any crime must 
not take part in committing him for trial for such crime (s). 

When a witness is bound over to appear as aforesaid and informa- 
tion is laid in writing and on oath that he is about to abscond or 
has absconded, a justice may issue a warrant for his arrest, and, if he 
is arrested, any justice, upon being satisfied that the ends ot justice 
would otherwise be< defeaW, may commit him to prison until the 
lime at which be is bound to give evidence, unless he in the mean- 
time produces sufficient sureties. Such person so arrested is 
entitled on demand to receive a copy of the information upon which 
the warrant for his arrest was issued (s). 

923. If a person is charged before a justiee with any crime under 
the Explosive Substances Act, 1883 (r), no further proceeding shall 
ho taken against him without the consent of the Attorney-General, 
except such as the justice may think necessary by remand or other- 
wise to secure the safe custody of such person (t). 


the Explosive Substances Act, 1883 (46 & 47 Yici o. 3), the Explosives Act, 1875 
(38 & SSYiot. o. 17), ss. 73, 74, 75, 89, 96, relating to the search for, and seizure, 
detention, and foifeitaTe of explosives and the disposal of seized or forfeited 
explosives are made to apply in like manner as if a crime or forfeiture under 
the Explosive Substances Act, 1883 (46 A 47 Yict. o. 3), were an offence or 
forfeiture under the Explosives Act, 1875 (38 & 39 Yict. c. 17h A master or 
owner of a vessel is also given certain powers of search by the same section, 
h'or the issue of a warrant u>r search for explosives under the Offences Against 
the Person Act, 1861 (24 & 25 Yict. c. 100), s. 65, or under the Malicious Damage 
Act, 1861 (24 & 25 Yict. c, 97), s. 55, see title Oeiminal.Law awd Ebo- 
CEDUK®, YoL IX., p. 310 ; see also pp. 390, 397, ante. 

(r) 46 & 47 Yict. 0.3. . 

(<) Ibid., 8. 6. In regard to the attendance etc. of witnesses the justice has 
the same powers as if the matter was one on information or complaint, as to 
which see, generally, title CunoirAL Law awd Fsooxdube, YoL IX., p. 814. 

As to these various courts, see also titltf Maoistbatbs. 

(0 Ibid., B. 1; and see title OHiMiirAi Law YoL IX., 

“P* 293. lie Beotion also contains a provision as to tno lonn of indictment 
’uid as to a pers on not being exempted from indictments and othmr proceedmga 
at common law or unto otto Acts. When the case is not serious, proceedings 
*®*y betaken under the Malicious Damage Act, 1861 (24 ft 25 Yict. q. 97), ss. 9, 
10, or unto the Offences Ageinst the Person Act, 1861 (24 ft 26 Yict. o. 100), 
18, 28--80, 

H-L—Xir, ^ 
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Pm YiL For all purposes of and inoidental to arrest, trial, and punishment, 
Outra^ea a crime for which a person is liable to be punished under the said 
Act when committed out of the United Kingdom is to be deemed to 
have been committed in the place in which the person is appre- 
hended or is in custody (u). 

(u) ExplonTO Sabstances Act, 1883 (46 & 4? Viet. e. 8), s. 7 (3). 
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Extradition and FuamirB Oftxndbks. 
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Part I. — Extradition. 

Seot. 1. — Dejimtion and Extent of Extradition. 

DeflnltlMb 924 . Extradition is the delivery on the part of one Government 
to another of those who have fled from justice. 

StatntM. 925. The law of England with regard to extradition depends 
entirely upon statute. There is no doubt of the right of the executive 
power to remove from the country upon such grounds as may seem 
to it sufficient any persons who are the subjects of another State 
This right is exercised in Great Britain and- the British possee- 
sions (a), to which by Order in Council the Acts have been applied, 
by proceedings which are authorised and regulated by statute {b). 

Orders ia 926 . No Order in Council applying tho Acts in the case of any 

^^nnoO. foreign State may be made unless the arrangement is determinable 

by either party to it after the expiration of a notice not exceeding 
one year, and is in conformity with the provisions of the Acts, and 
in particular with the restrictions on the surrender of fugitive 
criminals which are contained in the Acts (c). An Order in Council 
may be revoked or altered by another Order, and all the provisions 
of the Acts with respect to the original Order shall (so far as 
/.applicable) apply, mutatis mutandis, to any such new Order (d). 

Treaties. 927 . Extradition treaties are now in force between this country 

and the following States : — Argentine Kepublic, 22nd May, 1889, 
Austria-Hungary, 8rd December, 1878, 26th June, 1901 ; Belgium, 
29th October, 1901, 6th March, 1907 ; Bolivia, 22nd February, 
1892 ; Brazil, 18th November, 1872 ; Chile, 26th January, 1897 ; 
China, 26th June, 1858, 1st March, 1894 («) ; Colombia, 27th October, 
1888; Cuba, 8rd October, 1904; Denmark, 8l8t March, 1878; 
Ecuador, 20th September, 1880 ; Prance, 14th August, 1876 (/), 
18th February, 1896; Prance (Tunis), 81st December, 1889; 
Germany, 14th May, 1872(g) ; German y (dependencies), 6th May, 

(o) “ British possession " means any colony, plantation, island, territory, or 
settlement withm His Majesty’s dominions, and not within the United Kingdom, 
the Channel Islands, or the Isle of Man. Canada is the only British possession 
to which the Acts ore not applied. The operation of the Acts there is snspendod 

. by Orders in Council of 17th November, 1888, and 6th July, 1907. Proceedings 

there are regulated by Canadian statutes Viet. c. 26, s. 24, and 62 Tiot. o. 36 ). 

(6) Extradition Act, 1870,(33 & 34 Viet. c. 62); Extradition Act, 1873 
(36 & 37 Viet. c. 60) ; Exkadition Act, 1896 (88 & 69 Viet. o. 33) ; Extradition 
Act, 1906 (6 Edw. 7, c. 16) j and see also title Axiews, Vol. I., p. 323. 
fe) Extradition Act, 1870 (33 & 34 Viet. o. 62), e. 4. 

(<Q lUd,, B. 21. As to the contents of an Order in Council, see p. 407, peti. 

(e) To this treaty and Convention it seems that the A.ct8 We 

not been applied by Order Di Council; compare note (v), p. 420, post. 

treaty was modified by a Convention signed 17‘th Oot(W, l908. ' 

(p) Thewoid “discharged” inArt.IV. of this treaty does not mean ten^raiily 
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i894; Guatoala, 4th July, 1885; Hayti. 7th December, 1874; Smt.i. 

1873 ; ItaW (aa to Malta), 7th May, 1878; Detoltlon 
liibena, 16th December, 1892; Luxemburg, 24th November, 1880; and Extent 
Mexico, 7th September, 1886; Monaco, 17 th December, 1891; of Extra- 
Netherlands, 26th September, 1898(A); Nicaragua, 19th April, ditlon. 
1906; Norway, 26th June, 1878, renewed by agreement of 18th — 
February, 1907 ; Panama, 26th August, 1906; Peru, 26th January, 

1904; Portugal, 17th October, 1892; Portugal (protocol), 80th 
November, 1892 ; Roumania, 9th (21st) March, 1898; Roumania 
(protocol), 9th (21st) March, 1898, Ist (13th) March, 1894; Russia, 

24th November, 1886; Salvador, 23rd June, 1881; San Marino, 

16th October, 1899; Servia, 28rd November (6th December), 

1900; Siam, 3rd September, 1883, 80th November, 1885 (i); Spain, 

4th June, 1878, 19th February, 1889; Sweden, 26th June, 1873, 
renewed by agreement of 2nd July, 1907; Switzerland, 26th 
November, 1880, 29th June, 1904; Tonga, 29th November, 1879; 

United States of America, 9th August, 1842, 12th July, 1889 (j), 

ISth December, 1900, 12th April, 1905; Uruguay, 26th March. 

1884 ; 20th March, 1891. 


Sect. 2. — Persons and Offences to which the Statutory Provisions 
and Treaties apply. 

SuB-SncT. l.—Peiton». 

928. The statutory provisions apply to fugitive criminals (k), who may be 
defined (1) as all persons (m), accused or convicted (n) of an surrendered. 


discharged ; and a person bo temporarily discharged and liable to be called upon 
to complete a sentence is not a person who has ** acquired exemption from 
punishment by lapse of time under Ait. Y., although at the time when he 
IS so called upon his sentence, if served continuously, would have expired (B. y. 
Brixton Prison (Oovernor)^ Ex parte Calberla^ [1907] 2 K. B. 861). 

(A) Art, lY. of this treaty means that if a crime has been committed by a 
person, for which crime he could be punished in both countries and he had in 
fact been punished for it in one, he could not be tried again for it in the other. 
The words m Art. Y. '^’acquired by lapse of tiine according to the laws of the 
State applied to ” refer to such limitations as are imposed by various statutes : 
(ff. V. HoUoway Prison {Oovemor\ Ex parte Buddenh^ (1898), 14 T. L. E. 252, 
per Wriqht, J., at p. 253.) Where execution of a sentence is post]^ned a 
prisoner cannot claim that the period of postponement should be regarded as a 
period of sentence served (lAid.). 

(0 To this treaty and Supplementary Article it seems that the Extradition 
Acts have not been applied ov Older in Council ; compare note iy), p. 420, post 

(i) In view of Art. YIII. of this treaty there must be evidence that the offence 
charged was committed after the coming into force thereof (B. v. A (1892), 
8T.L.E.283). 


(A) Extradition Act, 1870 (33 & 34 Yict, c. 52), s. 6. 

[l) Ihid., 8. 26. In B. v.\Nillins (1884), 63 L. J.^(m. 0.) 157, it was decided 
that a person residing in England and procuring goods from traders in 
Oermany by falm pretences contained in letters written and posted in England, 
the goodls being deuvered to his order, some at places in Germany and some in 
England, a^d forged bills of exchange being sent by post from Eng^d to 
Germany in payment for such goods, was a “fugitive criminal* within the 


meaning of the Act and liable to ho surrendered to Germany ^though he 
W never been in that country. See also B, v. Jacohi and HUUr (1881), 
46 Ij. T. 695, n. 

■ ‘ ‘ jurisdiction of the State on 

extradition (if. v. Oanz 


A subject of al — „ ^ 

the demand for surrender is made is liabm 


ft^2). 9 Q. B. D. 93 ; see B, v. Oarr (1882), 10 Q. B. D. 7^ per Lord Oolbwdgb, 
* convicted ” does not include nor refer to a conviction whidi 


> fttp. 66). 

W The term***’ 
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EXTBADITION AND FUGITIVE OFFENDERS* 


Sbot. 2. 
Persons and 
Ofiences etc. 


Aoeessorfefl. 


Qualification 
to geneial 
rule. 


Definition of 
an extradition 
srime. 


extradition crime (o) committed within the jurisdiction of any foreign 
State (p)f who are in, or are suspected of being in, some part of His 
Majesty’s dominions, whether the crime in respect of which the 
surrender is sought was committed before or after the date of the 
Order in Council applying the Extradition Act, and whether there 
is or is not any concurrent jurisdiction in any court of His 
Majesty’s dominions over that crime (?). 

929. Accessories before or after the fact to any extradition 
crime are liable to be apprehended and surrendered in the same 
manner as principal offenders (r). 

930. The generality of these provisions is, however, quali- 
fied in many cases by terms in the treaties providing that the 
contracting States shall not be bound to deliver up their own 
subjects (s). 

Sub-Sect. 2.— 0/cnc«. 

931. An extradition crime is a crime which, if committed in 
England or within English jurisdiction, would be one of the 
crimes enumerated in the Extradition Acts {t) and is included 


under foreign law is a conviction for contus^y, but the term accused 
person ’’ includes a person so convicted (Extradition Act. 1870 (33 & 34 Yict. 
0. 62), s. 261. 

(o) For the definition of an extradition crime, see note (^), infra. 

\p) Every colony, dependency, and constituent port of a foreign State, and 
every vessel of that State, is (except where expressly mentioned as distinct in 
the AoQ deemed to be withii^ the jurisdiction of, and to be part of, such foreign 
State (Extradition Act, 1870 (33 & 34 Viet. o. 52), s. 26). 

(q) im., s. 6. 

M Extradition Act, 1873 (36 & 37 Viet. c. 60), s. 3. 

(s; .In two treaties only do both contracting paities engage to surrender 
furtive criminals without excepting their own subjects, namely, those with 
Ecuador and the United States of America. 

In the treaties with the following countries the contracting parties except 
their own subjects from surrender, namely, Brazil, Denmark, Germany, Guate- 
mala, Hayti, Italy, Nicarajgua, Norway, Portugal, Salvador, Sweden, and 
Uru^ay. In the treaties with the following countries the contracting parties 
reserve absolute discretion as to granting or refusing the surrender of th^ own 
subjects: — ^ArTOutme BepubUc, Austria, Belgium, Bolivia, Chile, Colombia, 
Cuba, France, Li^ria, Mexico, Monaco, Netherlands, Panama, Peru, Boumania, 
Bussia, San Marino, and Servia. In the United Kingdom this discretion rests 
with the Secretary of State (Be Oalwey^ [1896] 1 Q. B. 230). In the treaties 
with Luxemburg, Bpam,^ and Switzerland the subjects of those States are 
excepted, but Gr^t Britain makes no exception in respect of British subjects. 

(f) ^e Extradition Act, 1870 (33 & 34 Viet. c. 52), Sohed. I., contains the 
following list of crimes :-^Muider and^ attempt and conspiracy to murder; 
manslaughter ; counterfeiting and altering money and uttering counterfeit or 
altered money; forgery; counterfeiting and altering and uttering what is forged 
or counterfeit^ or altered ; embezzlement and l^ceny; obtaming money or 
TOods by false pretences; crimes by bankrupts against bankruptcy law ; fraud 
by a bailee, banker, agent, factor, trustee, or director or memtier or public 
officer of any company made 'criminal by any Act for the time be^ in force ; 
rape ^abducaon- — i- — ^ i- v — i.* 


the law of nations ; siukuig or destroying a vessel at sea, or attempting or oon- 
roiring te do so ; assaults on > boardf a ship on the Hgh seas with mtent to 
dasteoy life or to do grievous bodily harm ; revolt or conspiracy to revolt by 
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Part I. — Extbaditior. 

in the tre&ty under which the application for surrender is Saor. 2 . 

made (»). Persons and 

932. These crimes are to be construed according to the law 
existing in England or in a British possession (as the case mav be) 

at the date of the alleged crime (v). construed. 

933. All the crimes enumerated in the Extradition Acts are not, Bjctradition 
however, to be found in every treaty, and the Acts are only Acts, how far 
applicable so far as they can be applied consistently with the terms 

and conditions contained in the treaty. The Order in Council 
applying the Acts must be co-extensive with and limited by the 
terms of the treaty in each case (w). 

^ 934. The following offences are included in all the treaties : — Offences 
(i.) Murder (a;) ; (ii.) attempt to murder; (iii.) manslaughter; included in all 
(iv.) rape ; (v.) arson ; (vi.) abduction ; (vii.) child stealing ; *"““**• 

(viii.) robbery with inolence ; (ix.) forgery and uttering what is 
forged,; (x.) counterfeiting money and uttering counterfeit money ; 

(xi.) larceny and embezzlement; (xii.) obtaining money or goods 
by false pretences ; (xiii.) fraud by a bailee, banker, agent, factor, 
trustee, director, member, or public officer of any company ; 

(xiv.) burglary and housebreaking ( 2 /) ; (xv.) crimes by bankrupts 
against bankruptcy law. Crimea committed at sea, including 
piracy (z), the sinking or destroying a vessel at sea or attempting 
so to do, revolt by two or more persons against the authority of the 

two or more persons on board a ship on the high seas against the authority of 
the master.^ * 

To this list the following were added by the Extradition Act, 1873 (36 & 37 
Viet. 0 . 60), s. 8, and schedule; — Kidnapping and false imprisonment; perjury 
and subornation of perjury, whether under common or statute law ; any 
indictable offence under the Larceny Act, 1861 (24 & 2d Viet. c. 96), or any Act 
amending or substituted for the same not already included in this list ; any 
indictable offence under the Malicious Damage Act, 1861 (24 & 25 Viet. c. 97), 
or any Act amending or substituted for the same not already included in this 
list ; anv indictable offence under tdie Forgery Act, 1861 (24 & 25 Viet. c. 98), 
or any Act amending or substituted for the same not already included in this 
list; any indictable offence under the Coinage Offences Act, 1861 (24 & 25 Viet, 
c. 99), or any Act amending or substituted for the same not already included in 
this list ; any indictable offence under the Offences Against the Person Act, 

1861 (24 & 25 Viet. o. 100), or any Act amending or substituted for the same 
not already included in this list ; and any indictable offence under the laws for 
the time being in force in relation to bankniptcy not already included in 
this list. 

By ttie Slave Trade Act, 1873 (36 & 37 Viet. o. 88), s. 27, offences agamst 
that Act or otherwise in connection with the slave trade are to be deemed to be 
inserted in this list. , • ^ ^ 

Bribery has now been added to this list by the Extradition Act, 1906 
(6 Edw. 7, 0. 15). As to treason, see title Constitutional Law, VoL VI.» 
p. 346. , 

M Jie Windsor (1865), 6 B. & S. 522. 

(v) B, V, Dw (1902), 18 T. L. B. 231. 

(w) B. V. Wilton (1877), 3 Q. B. D. 42. ^ ma r 

(®) Portugal, however, will not give up a person accused or guuty of any enme 
punishable with death, and Peru may refuse to do so. 

Except Brazil. , ^ .. „ j- 

. (s) Piracy by a Chinaman on board a French ship does not justify the renat- 
. tion of the oolnrit to China /or ffong Kong v. Kwoha^Bing (1873), L. B 
fi P. 0. 179). 
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Ban. 9. 
Persons and 
Offences etc. 

Minor 

oitooeie 


Requisition 
for surrender. 


Issuo of war- 
rant on order 
of Secretary 
of State. 


master of the ship, and assault on board a ship on the high seas 
with intent to do grievous bodily harm are in substance included in 
all treaties except those with Luxemburg and Switzerland. 

With regard to the other and minor offences mentioned in the 
Acts the differences between the respective treaties are so numerous 
and so minute that in practice it is necessary in every case to 
consult the text of the treaty in both (a) the languages in which it 
is drawn up. 

Sect. 8. — Procedure on the Extradition of Offenders Jrom 
the United Kingdom. 

Sub-Seot. 1. — Reguititicn for Surrender. 

935. When a treaty has been made with a foreign State and the 
Extradition Acts have been applied by Order in Council, one of His 
Majesty’s principal Secretaries of State (6) may, upon a requisition 
made to him by some person recognised by him as a diplomatic 
representative of that foreign State (c), by order under his hand 
and seal, signify to the chief magistrate of the metropolitan police 
courts or to one of the other magistrates of the metropolitan police 
court in Bow Street that such requisition 'has been made and 
require him to issue his warrant for the apprehension of the 
fugitive criminal (d). If the Secretary of State is of opinion that 
the offence is one of a political character he may, if he think fit, 
refuse to send any such order, and he may also at any time order 
a fugitive criminal accused or convicted of such offence to be 
discharged from custody (e). 

Where the crime in respect of which the surrender of a fugitive 
criminal is sought was committed on board any vessel on the high 
seas which comes into any port of the United Kingdom the order 
may be addressed to any stipendiary magistrate in England or 
Ireland or to any sheriff or sheriff-substitute in Scotland (/). 

Sttb-Sxot. 2 . — Warrant of Arreet. 

936. A warrant may be issued by a police magistrate on receipt 
of the order of the Secretary of State, and upon such evidence iff) 


(а) B* Arton (No. 2), [18961 1 Q. B. 609 ; Ex parte Kohn (1900), 36 L. J. 173 ; 
B. T. 2M* (1902), 18 T. L. E. 231. 

(б) As to Seoretari.es of State, see title CoirsTiTxmoNAJC. Law, VoL- yil., 
pp. 66, 69, 84. 

(c) Indudiiig any person recoenised by tbe Secretary of State os s conanl- 
general of that State (Extradition Act, 1873 (36 & 37 Yict. o. 60), s. 7). No 
form of requisition is used. The application is usually miiae by letter 
requesting tne surrender of the offender. 

(d) Extradition Act, 1870 (33 ft 34 Yict. o. 62), s. 7 ; see form of order, ibid,, 
Scbed. n. ; see also title CoirsTEruTioirA Law, Yol. YIL, pp. 69 and 84. 

(e) Extradition Act, 1870 (^ ft 34 Yict. c. 62), s. 7 ; Be Arton, [1896] 1 Q. B- 
108. Eor further grounds for diadharge after committal, see p. 417, post. 

(/) Extradition Act, 1870 (33 ft 34Tict. o. 62), s. 16. The jurisdiction ihiu 
oonfeped on a stip^diary mi^isfarate and a sheriff or sheriff-substitute is ia 
addition to and not in derogation or ezdlnsion of the luzisdiotion of the police 
magistrate (Extradition A4i 1673 (36 ft 37 Yict c. 60), s. 63. 

@ " There must be some evidence, but very little will do ” (per JmKBL, 
ijiS.v BW (1882), 9 Q. B. P. 701, 706, 0. A.). 
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aft^ould in his opinion juBtif;;rthe issue of the warrant if the crime 
had been committed or the criminal convicted in England (/t). 

937 . A warrant may also be issued by a police magistrate or 
any justice of the peace in any part of the United Kingdom, without 
the order of the Secretary of State, upon such information or com- 
plaint and such evidence as would in the opinion of the person 
issuing the warrant justify the issue of a warrant it the crime had 
been committed or the criminal convicted in that part of the United 
Kingdom in which he exercises jurisdiction (i). Any person, how- 
ever, issuing a warrant without such an order must send a report 
of the fact of such issue, with the materials upon which he acted or 
copies thereof, to the Secretary of State, who may, if he think fit, 
order the warrant to be cancelled and the person mentioned in 
it to be discharged if already apprehended (k). 

938 . The warrant of a police magistrate issued in pursuance of 
the Extradition Acts may be executed in any part of the United 
Kingdom without the indorsement of a local magistrate (f). 

939 . The warrant should be in the form prescribed (m). It need 
not describe the offence with great strictness, but the charge may 
be mentioned in general terms (n). 

940 . A fugitive criminal apprehended (o) on a warrant issued 
without the order of a Secretary of State is brought before some 
person having power to issue such a warrant, who orders him to be 
brought before a police magistrate. Such police magistrate dis- 
charges the prisoner unless, within some. reasonable time fixed by 
himself, he receives from the Secretary of State an order signifying 
that a requisition has been made for the criminal’s surrender (p). 

941 . A fugitive criminal who upon reasonable grounds is sus- 
pected of having done that which, if done in this country, would 
amount to felony may, it seems, be arrested without a warrant {q). 


SuB-Sscrr. 3. — Trial. 


942 . The fugitive criminal having been arrested is brought before 
one of the police magistrates of the metropolitan police court in 
Bow Street (r), except in cases where the crime alleged was com- 
mitted on board any vessel on the high seas which comes into any 
port of the United Kingdom, and in such a case the fugitive criminal 
may be brought before any stipendiary magistrate in England or 
Ireland or any sheriff or sheriff-substitute in Scotland (s). 


(A) Extradition Act, 1870 (33 & 34 Viet. o. 32), b. 8 (1). 

(0 Ihid., 8. 8 (2). 

A) Ihid., B. 8. 

,i) Ihid., B. 18. • 

See ihid»t Sohed. H. ^ 

f Ea> parit Terras (1878), 4 Ex. D. 63 ; E* parte Pic* (1883), 48 L. T. 120. 
Approheosion indudoB *' detration ” of a person alieady in custody {a. v 
(1882), 9 Q. B. D. 701). ^ ^ 

(p) Extradition Act, 1870 m A 34 Viot. o. 32), ^8. 

A. T. Wea (1882), 9 Q. B. 1). 701, 0. A., per Bkktx, L.J., at p. 706. 
Extradition Act, 1870(33 A 84 Viot. c. 32), bb. 8, 26. 

Ibid., B. 16 (1). 


SlCOT. 3. 
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BaoT. s. 
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on 

Extradition. 
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jurisdiction. 


Bemand. 


Surrender 

after 

committal. 


Cop> ^ Order 
In Council. 


Upon representation made by or on behalf of the orimioali the 
Secretary of State may, if he is of opinion that removal to Bow 
Street would be dangerous to the life or prejudicial to the health 
of the criminal, order the case to be heard at the place in the 
United Kingdom at which the criminal was apprehended or for the 
time being is(t). He may further direct that the case shall be 
heard by any metropolitan police magistrate or stipendiary magis- 
trate if the place is in England, or by a sheriff or sheriff-substitute if 
it is in Scotland, or by any stipendiary magistrate if it is in Ireland, 
and such magistrate is deemed to be a police magistrate within the 
meaning of the Extradition Act, 1870, and has the same jurisdiction, 
duties, and powers, as near as may be, and may commit to the same 
prison, as if he were a magistrate for the county, borough, or plape 
in which the hearing takes place (a). 

943. The police magistrate hears the case in the same manner 
and has the same jurisdiction and powers, as near as may be, as if 
the prisoner were before him charged with an indictable offence 
committed in England (b). 

944. The magistrate has power to adjourn the hearing and 
remand (c) the prisoner in custody or on bail (d). 

945. A fugitive criminal cannot be surrendered for fifteen days 
after the date of committal (e), and if the magistrate decides to 
commit the prisoner for extradition he must inform him at the 
hearing that he will not be surrendered until after the expiration 
of fifteen days and that he has a right to apply for a writ of 
habeas corpus (/). 

Sus-Seot. ^.—Evidmet. 

(i.) Whai Evidence i* required. 

946. A copy of the Order in Council (g) applying the Extradition 
Acts in the case of the foreign State making the requisition for 
surrender must be produced before the police magistrate, since its 

(t) Extradition Act, 189d (fiS & 69 Yict. o. 33), s. 1 (1). 

fa) Ibid,, 8. 1 (2). 

(i) Extradition Act, 1870 (33 & 34 Yict. o. 62), s. 9. These duties and powers 
are regulated and defined by the Indictable Offences Act, 1848 (11 & 12 Yict. 
e. 42), amended in some particulars by the Criminal Iaw Amendment Act, 1867 
(30 & 31 Yict. 0.36). 

(c) In the treaty with Germany this power is by Art. XII. limited to two 
months, but, where sufficient evidence for extradition upon one charge is given 
within the two months, the ma^trate may proceed even after that time to 
consider other charges against uej^oner and commit him upon all of them 
{Re Bluhm, [1901] 1 £. B. 764). Where a prisoner is brought before a com- 
Mtent tribunal and is charged with an extradition offence and remanded for 
further evidence to be brought forwezd by the* prosecution, a judge cannot 
upon a writ of halbeae earpue t^t the remand warrant as a nullity and proceed 
to adjudicate upon the case as though the whole evidence were before him 
(United Statee of America v. Oausor, [1906] A. 0. 128, P. 0.). 

(d) See p. 414, poet. 

is) Extradition Act, 1870 (33 & 84 Yict. c. 62), s. 8 (4). 

(/) I6id.,n. 11 ; see title OBOWNPiiAOncB, Yol. X.,p, 61. As to surrender 

generally see p. 416, «o*A 

(g)/Ud.,s.6. 
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operation may be limited by conditions, exceptions, and qualiflca- 
tiona contained in the Order itself (A). This Order mast recite or 
embody the terms (i) of the arrangement made with the foreign 
state, and most have been published in the London Gagette and 
laid before both Houses of Parliament (k). 

947. The order of the Secretary of State signifying that requisi- 
tion has been made for the surrender of the person accused must be 
produced to the police magistrate (1). 

948. The foreign warrant (m) authorising the arrest of the 
criminal must be produced (n). • 

This warrant may be any judicial document authorising the 
arrest of a person accused or convicted of crime (o). A copy of the 
foreign warrant of arrest will suffice (p). It must be duly authenti- 
cated (q) by what purports to be the signature of a judge, magis- 
trate, or officer of the foreign State where it was issued. 

949. Where the fugitive criminal has already been convicted (r) 
by the foreign tribunal of the offence in respect of which his extra- 
dition is sought, a certificate of, or judicial document stating the 
fact of, such conviction, and purporting to be certified by a judge, 
magistrate, or officer of the foreign State where the conviction 
took place, must be produced to the magistrate and be authenticated 
by the oath of some witness or by the official seal of the Minister of 
Justice or some other Minister of State (a). 


(h) Tho Order in Council must be co-extensiye with and limited by the treaty, 
and the Act of Parliament is only applicable so far as it can be applied con* 
sistently with the terms and conations contained in the treaty (E» y. Wilson 
(1877), 3 a B. D. 42). 

(t) The magistrate must be satisfied that the offence disclosed by the eyidence 
is included within the terms of the treaty and the schedule of the Extradition 
Acts, and is therefore an extradition crime (Extradition Act, 1870 (33 & 34 
Viet. 0. 62), 8. 9), and an offence for which extradition can be granted {Ee Arton^ 
[1896] 1 Q. B. 108). The terms of the treaty require careful examination. The 
English and forei^ yersions are not always translations of each other. They 
are different yersions of the agreement which describe the acts in the terms 
used in the respective countries. "When the acts alleged are criminal according 
to the law of each party to the agreement and fall within the terms of the 
English version of tiie treaty, the accused must be surrendered by whatever 
torm the offence may be described in the foreign law {Re Arton (No. 2), [1896] 
1 Q. B. 609; Ex •parte Kohn (1900), 35 L. J. 178; R. v. Dw (1902), 18 
T. Ill, B 231). 

(ft) Extradition Act, 1870 (33 & 34 Viet. c. 52), s. 2. 

(0 Ibid., s. 8. The practice is for the order to be sent by the Homo Office to 
the police magistrate. 



Bdlencovdre, 

detainSh^ut tSe facte in the depositions {Ex parte Piet (1883), 48 L. T. 120). 

i n) Extradition Act, 1870 (33 & 34 Viet. o. 62), s. 10. 
o) Ibid., B. 26. 

p) A y. G5a«»(1882),9Q.B.D.93., 

?) Extradition Act, 1870 (83 ft 34 Viet. c. 62), 5* ^5* , , • . .. 

r) This does not include a conyiotion which under foreign law Is s oonyiotion 
lor oontuma^, (Hid., s. 26)« 

(d) JMd.,i.i6(8}q 
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Extradition and Fuoitivb Offenders. 


SisoT. 8. 
Procedure 
on 
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Primt faerie 
proof of guilt. 
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that offence 
is of a 
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960 . The identity of the person who has been arrOsted with 
the person accused (b) must be established by evidence which the 
magistrate can accept. 

951. There must be pnmd fade proof of the guilt of the accused 
given before the magistrate according to the English rules of 
evidence, and he can only act upon evidence given before himself (c). 
This evidence may be partly in the form of depositions or state- 
ments on oath or affirmation (d) taken in a foreign State, or copies 
thereof, and foreign certificates of, or judicial documents stating 
the fact of, conviction may, if duly authenticated, be received in 
evidence (e). If such evidence is. produced as would, according tu 
English law, justify the committal for trial of the prisoner if the 
crime of which he is accused had been committed in England, the 
magistrate is bound to commit him to prison (/). There must be 
some evidence that the prisoner committed the extradition crime 
within the jurisdiction of the country seeking extradition to justify 
the magistrate in committing the prisoner^). 

(ii.) What Evidence is admissible, 

952. The accused person may himself give evidence in opposition 
to the demand for extradition, as it is a criminal proceeding (h). 

It is the duty of the magistrate to hear evidence tendered on 
behalf of the defendant (i). 

953. The accused person is entitled to call evidence before the 
magistrate that the offence for which his extradition is demanded 
is one of a political character (X;), or he may prove to the satisfaction 
of the police magistrate or the court or Secretary of State, that the 

(6) Including a person convicted under foreign law for contumacy (Extradition 
Actp 1870 (33 & 34 Yict. o. 62), s. 2^; and see B, v. Brixton Prison {Oovernm'), 
Ex parte van der Auwera ri907] 2 K. B. 167). 

(c) Be Chierin (1888), 68 L. J. (M. 0.) 42 ; and see titles Criminal Law and 
Fbocedtjbe, Vol. IX., pp. 377 et sea.; Eyidenoe, Yol. Xin., pp. 436 et seq, 

(d) Extradition Act, 1873 (36 & 37 Yict. o. 60), s. 4. These depositions 
ought to be most strictly scrutinised, but there is no duty on the magistrate to 
consider whether they were taken in accordance with English lules of evidence 
( R. V. Zossenheim (1903), 20 T. L. B. 121). 

(«) Extradition Act, 1870 (33 dt 34 Yict. o. 62), s. 14. These depositions need 
not nave been taken in the presence of the accused, nor upon the particular 
charge for which his extradition is sought {Be Counhaye (1873), L. B. 8 Q. B. 410). 

(f) Extradition Act, 1870 (33 & 34 Viet c. 62), s. 10. 

(gf) B. V. Lavaudier (^1881), 16 Cox, 0. 0. 320; B, v. Holloway Prison 
{Governor) (1902), 18 T. L. B. 476. 

{h) Criminal Evidence Act, 1898 (61 & 62 Yict. c. 36), s. 1 ; B. v. Kam 
(1900), Times, 30th April. See also title Criminal Law and Froobditbe, 
Yol. IX., pp. 317 et seq, 

(i) B, V. Zoaaenlieim, supra, 

(k) Extradition Act, 1870 (33 & 34 Yict. c. 62), s. 9. Hiis expression is to bo 
interpreted as meaning that fugitive crkninals are not to be surrendered for 
extradition crimes if those crimes were incidental to or formed part of political 
disturbances (Be Castioni, [ISbl] 1 Q. B. 149). The decision of the magistrate 
Upon this pomt is not binding upon the court either in law or fact (ibid.; 
^ bIboBc BileHi, B, y, Holloway Prison (Governor) (1902), 71 L. J, (k. dO 
936). Onmes committed by anarohistB are not regarded as jpolitioal offences, as, 
in orde^ to constitute an offeaee of a political eh^cter, there must be two or 
mOM parties in the State ettch seeking to impose ^e government of their own 
choice on tte 'other, and the act done must be committed not for private or * 
mrsoaal reasonsi but in pursuance of that object (Be Heunier, [1894J 2 Q. 
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reqaieition for his surrender has in fact been mnd ** with a view 
to try or punish him for an offence of a political character (Q. 

The accused person may show that there is no provision 
the law of the state demanding his extradition, or by arrange- 
ment therewith, such as is made by the law of England (m), that ho 
stoll not be detained or tried for an offence (n) committed before 
his surrender other than the extradition crime proved by the facts 
on which the requisition for surrender is grounded (o). 

The accused person may call evidence of his nationality when that 
question is material (p), and ipay call evidence to prove an alibi, 
and such evidence would certainly be received (q). 

The magistrate may impound goods in order that they may bo 
produced at the trial abroad, but he cannot do so after he has 
committed the accused (r). 

964. The magistrate mast, if required so to do by a Secretary of 
State, for the purposes of any criminal matter pending in any court 
or tribunal of any foreign State, take the evidence of every 
witness appearing before him for the purpose in like ^manner as if 
such witness appeared on a charge against some defendant for an 
indictable offence (s). The evidence may be taken in the presence 
or absence of the person charged. Witnesses may, after payment or 
tender of a reasonable sum for costs and expenses, be compelled to 


(Z) [Extradition Act, 1870 (33 & 31 Yict. c. 52), s. 3 ^1). A plea that the demand 
is not made in good faith or in the interests of justice can only be addressed to 
the Secretary of State, for the court will not permit argument on the point that 
a friendly State is not acting in g^d faith in^ mahing ito application for 
surrender ; that is not a question which the judicial authorities of this country 
have any power to entertain (7Zs Avion, [1896] 1 Q. B. 108, jper Lord Bussell 
OF Killowen, O.J., at p. 116). 

(m) Extradition Act, 1870 (33 & 34 Yict. o. 52), s. 19. 

(n) Including all criminal oifences, but not disobedience to an order of court 
in a civil action punishable by attachment {Pooley v. Whetham (1880), 15 
Ch. D. 435, 0. A. ; see also title Contempt of Court, Attaohment and 
Committal, YoL YII., p. 324). 

(o) Extradition Act, 1870 (33 & 34 Yict. o. 52), s. 3 (2). In all cases except 
those of China and Siam the provision here referred to is found in the treaty ; 
and see Re Bouvier (1872), 42 L. J. (q. b.) 17. Where a furtive criminal is 
charged with two offences, one of which is not an extradition crime, the 
magistrate must make it clear that the crime in respect of which the prisoner is 
committed for extradition is &at which is an extradition crime (/?. v. Vim (1902), 


18T. L. B. 231). 

(p) Re (ht/erin (1888), 58 L. L (m. o.) 42. In this case the magistrate’s 
decunon upon the question of the nationality of the prisoner was questioned, and 
the court, oeing unable to decide upon the matter of fact, directed an issue to 
be tried before a judge and jury which terminated in a finding that the prisoner 
was not an English subject, and he was consequently surrendered. Arriving in 
^anoe he was condemned to penal servitude for life and transported to the 
French penal settlement, known as Devil’s Island, in French Guiana. From 
place he escaped to England, whence his extradition was again demoded m 
1907. He set up a similar plea, mamely, that he was a British subject and 
therefore not liable to be surrendered, and on this occasion he did so success- 
fully, and his surrender was refused (5. y. PrUm (ffot-emor), E» part» 

Qutrin (1907), Tinm, ICth June). . . . „ . ... . 

(«) B. V. ASm and Tailor (1888), cited in Clarke on Brtraditien, 4th ed., 

p. 252. 

(r) 5. V. LMbinatm, Eat porta Otto, [1894] 1 Q. B. 420; ib BormtH <md 

IfewtioBm, JSriwtt [1902] 2 318. 

(s) As to manner of talong such evidence, see title Criminal Law and 
PROOUDSI, Tol. IX., pp. 240, 811 rt «S2* 
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Attend and give evidence, and answer questions and produce docu* 
ments (t) in like manner as in the case of a charge preferred for 
an indictable offence (u). 

966. The testimony of any witness may be obtained in relation 
to any criminal matter j^ending in any court or tribunal in a foreign 
state in like manner as it may be obtained in relation to any civil 
maker under the Foreign IVibuiiala Evidence Act, 1866 (v), and 
the provisions of that Act may be construed as if the term “ civil 
matter *’ included a criminal matter, and the term ** cause ” included 
a proceeding against a criminal (w). 

Sub-SeoT. 6.— ‘ Bail , 

966. The magistrate before whom a fugitive criminal is brought 
may admit him to bail pending the inquiry (a). After a committal 
for the purpose of surrender the King’s Bench Division or, in 
vacation, any judge thereof may admit to bail, but the statutory 
right of a person committed for trial for misdemeanour to be 
released on bail (b) does not extend to persons committed with a 
view to their surrender under an extradition treaty (c). 

The granting of bail is discretionary, and a prisoner charged 
with an extradition crime is in the same position as a defendant 
under remand on a charge of misdemeanour in that he has no right 
to bail under the Indictable Offences Act, 1848 (d), while under 
remand (e), 

Sub-Sect. 6. — Committal or Discharge, 

957« The magistrate, exQ^*cising his discretion, must either commit 
the prisoner to prison to await extradition or discharge him (/). 

958. If he commits such criminal to prison, he must commit 
him {g) to the Middlesex House of Detention {h) or to some other 

t) B, T. Baye, [1908] 2 K. B. 333. 

Extradition Act, 1873 (36 & 37 Viet. c. 60), s. 6. 

v) 19 & 20 Viet. c. 113; see title Evidence, Vol. XIII., pp. 630 et aeg. 

(w) Extradition Act, 1870 (33 & 34 Viot. c. 52), s. 24. This section does not 
apply in the case of any criminal matter of a political character. 

(a) This inherent power to admit to bail is historical, and has long been 
exercised by the court, and if the lejgislature had meant to curtail or ciroum- 
scribe this well-known power, their intention would have been carried out by 
express enactment” (i?. v. Spilabttry , [1898] 2 Q. B. 615, per Lord Bussell op 
X mLOWEN, O.J., at p. 622). This^ case arose imder the Fugitive Offenders 
Act, 1881 (44 & 45 Vict. c. 69), but it would seem that the principle is equally 
applicable to cases under the Extradition Acts. 

th) See tide Omminal Law and Pbocedubb, Vol, IX., pp. 323 et aeq, 

(c) ** It is clear 'that the magistrate may remand the defendant pending the 

inquiry, and the inquiry may extend over a long period of time; and it is also 
clear that the magisfrate may admit the defendant to bail as often as he remands 
him {B, v. SpiUhuryt auprafper Lord Bussell op Killowen, O.J., at p. 621 ; 
see also B. v, Paaquale de Prancida (1895), ^Timea, 14th March ; B, v. Kunau 
(1908), Time#, 18th Novmb^). . ' 

(d) 11 & 12 Vict. 0 . 42. 

(e) B , V. Spilehury, aupra ; see title CsiMiNAL Law AND Paooedube, Vol. IX., 
p. 319. 

(f) Extradition Act, 1870 (33 & 84 Vict. o. 52), s. 10. 

( g ) One committal is sufficient though there is ihore than one oharire (Be 

JMewwter, [1894] 2 Q. B. 416). "" ® ^ 

(A) Undor thl. Local OoTomnwnt Ae*. 1888 (61 & 62 0, 41), k «9 (8), 

oouatjr 01 London and the oonnty of MlddiiiiMic ai« donned oho ooah (7 fo* 
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prison in Middlesex, there to await the warrant of the Secretary of 
State for his surrender, and must send to the Secretary of Slate a 
certificate of the committal and such report upon the case as he 
m4y think fit (i). 

969 . The warrant of committal should describe the offence in the 
terms used in English law, and should state that the offence con- 
stitutes an offence named in the foreign version of the treaty (;), and 
the date of the commission of the offence should also appear (it). 

960 . When the prisoner is committed to prison, the committing 
magistrate, if of opinion that it will be dangerous to the life or 
prejudicial to the health of the prisoner to remove him to prison, 
may order hm to be held in custody at the place in which he 
for the time being is, or at any other place named in the order to 
which the magistrate thinks he can be removed without danger 
to his life or prejudice to his health. In such a case the form of 
warrant may be varied accordingly (I). 


SuB-SaOT. T. —Application for Haheaa Oorput. 

961 . An application for a writ of habeas corpus may be made by 
the prisoner to test the validity of his commitment in accordance 
with the procedure specified elsewhere (m). 

969 . Counsel for the Crown shows cause against the rule, then 
counsel is heard for the prisoaer,*oonnsel for the Crown having a 
right to reply. 

963 . The court hearing the applicatioh is not a court of appeal 
from the magistrate on questions of fact, but has only to see 
that he had such evidence before him as gave him authority and 
jurisdiction to commit (n). 

964 . The court will not review the decision of the magistrate if 
there was any evidence before him to justify commitment. The 
sufficiency of such evidence is a question entirely for the magis- 
trate (o). It is only when there was no evidence before the 
magistrate that the court will interfere (a). Should evidence be 


legal proceedings, and in praotice Brixton Prison is substituted for the Middlesex 
House of Detention. „ , . . , 

(t) Extradition Act, 1870 (39 & 34 Viet. c. .'>2), s. 10. For the form of the 
'warrant of committal, see Extradition Act, 1870 (33 & 34 Viet. c. 32), 
Sched. n. 

(A Be Arton (No. 2), [1896] 1 a B. 509; Ex parte Kohn (1900), 35 L. J. 173; 
B. T. Dial (1902), 18 T. L. B. 231. 

(h) B. V. Aehforth (1892), 8 T. L. R. 283. 
m Extradition Act. 1895 (58 & 59 Viet. C. 33), a. 1 1 



. Portugal (1885), 

Pp. 50, 51, 55 ef ^ 

20 L. T. 41 ; Be Comhaye (1873), L. B. 8 0. 

410 ; B. v. Mofwer (1883), l6 a B. D. 613; J^ Meunm, [1894] 2 Q. B. «6 f 
Be Arton, [1896] 1 4 B. 108 ; Be Siletti, B- v. BoOomy Breton {(Governor) (1903); 
7l L. J. (x. B.) 935. 

(a) B. V. Maurer, euprs. 
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suT. s. forthooming after the committal which ruses a doubt as to the 
Froeedore ideuii^ of the prisoner, the court will not consider such evidence, 
OB but wul leave the matter to the decision of the Secretary of State {b). 
Extradition. court will review the evidence given before the magistrate as to 
the nationality of the accused when that is material, for that is a 
matter of fact which is essential to the existence of the magistrate’s 
jurisdiction (c). The court will consider arguments that the crime 
cWged is not within the scope of the Act or the treaty, or that the 
crime charged is an offence of a political character, or that there 
was no evidence before the magistrate upon which he could 
exercise his discretion whether he would commit or not (d). 

Trial ofinme. 965. Upon the argument of an order nisi, the court or judge 
may direct any issue or issues of fact in dispute to be referred to 
a master for his report thereon, or to be tried by a judge and jury 
or a judge without a jury in the same manner as other issues of 
fact are tried («). 

Appeal. 966. No appeal lies from the decision of the King’s Bench Divi- 

sion upon an application for a writ of habeas corpus or upon the 
return to such writ(/), but an independent application may be 
made to the Lord Chancellor ty). 


SuB>SsOT. S, -Surrender. 


When 

prisoner may 
M snrren- 
dereda 


967. A person committed to prison cannot be surrendered until 
after the expiration of fifteen days, nor, if a writ of habeas cotpvs is 
issued, until the decision pf the court has been given. The Secretary 
of State may extend such period (h). 


Wanantof 968. The Secretary of State, by warrant (i) under his hand and 
Secretary of seal, orders the fugitive criminal to be surrendered to such person 
as may in his opinion be duly authorised to receive the fugitive 
criminal by the foreign State from which the requisition for the 
surrender proceeded, and such fugitive criminal is surrendered 
accordingly. The person to whom such wanrant is directed may 
hold the criminal in custody and convey him within the jurisdiction 
of the foreign State, and should such criminal escape out of such 
custody he may be retaken in the same manner as a person escaping 
from lawful custody in England (Ic). 

(h\ Be SUetti, R. v. Holloway Priton {Ooverrwr) (1902) 71 L. J. (a. B.) BSp. 

(c) Be Querin (188^, 68 L. J. (it. 0.) 42 ; R, v, Brixton Priton lOovernor), £x 
parte Querin (1907), Timei, 16th June. 

{«i) [1891] 1Q.B. 149; Re 8iktti,B,r.HoUou)aif Priton {Oovemor), 

n^ra. 

(e) Chown Office Boles, 1908, r. 231 ; Re Querm, supra. 

if) Ex parU Alice WooiMl (1888), 20 Q. B. D. 832, 0. A. ; R. v. Brixtm 
Prison (Governor), Ex parte Savarkar (1910), 26 T. L. B. 661, 0. A. ; and see title 
Obowh Peactiob, Vol X., p. 74. 

(^) Ex parte Widemann (186m, 14 L, T. 719; Re Cwpin (1866), 2 Oh. App. 
47 ; Eke parte Lapierre (1906), Timet, 6th July. 

J (*)Bxtradition Act, 1870 (83 & 84 Viot o. 62), a 11. H the eumnder is 
debyed b^ond two^ monthe fite fugitive may nl«tn to be dischaiged from 
custody and obtain hia discharge unless sufficient cause is shown to the contrary. 

(0 Eor form of warrant ate, ibid., Sohed. IL 

(b) IHd., a 11. 
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069. A fugitive criminal who has been accused or convicted of 
ah offence within English jurisdiction other than that for which his 
surrender has been demanded by the foreign State cannot be sur- 
rendered until his acquittal or the expiry of his sentence, as the case 
may be (/). 

970. Where a furtive offender is demanded by more than one 
foreign State the claims rank in the order of their reception (m). 

Sub-Sbot. 9. — Discharge after ConmiUal. 

971. If the fugitive criminal who has been committed for extra- 
dition is not surrendered and conveyed out of the United 

within two months after such committal, or if a writ of habeas corpus 
is issued after the decision of the court upon the return to the writ, 
any judge of the High Court may, upon application made to him 
by or on behalf of the criminal and upon proof that reasonable 
notice of his intention to make such application has been given to 
the Secretary of State, order the criminal to be discharged out of 
custody unless sufficient cause is shown to the contrary (n). 
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Sect. 4. — Extradition of Offenders from Bntish PossesBionSa 

972. When the Extradition Acts are applied by Order in Council Application of 
to any treaty, unless by such Order it is otherwise provided, they ^ 
extend to every British possession (o), but with certain modifica- 
tions(p). 

973. The requisition for surrender is made to the governor (a) Requisition 
by any person recognised by that governor as a consul-general, surrender, 
consul, or vice-consul (b), or, if the fugitive criminal has escaped 

from a colony or dependency of the foreign State on behalf of 


(1) Extradition Act, 1870 (33 & 34 Viet. o. 62), s. 3 (3). Proceedings upon 
a daim for extradition by a foreign State may bo instituted before the sentence 
has expired and an order of committal for extradition made to take effect upon 
such expiry, and the prisoner may be surrendered under such order although 
at the date of the surrender, but not at the date of the extradition proceedings, 
the fugitive had become by the law of the foreign counlry exempted from 
prosecution by reason of lapse of time (if. v. Brixton Prism {Qov&rnor), Ex parte 
Van der Auwerap [19073 2 E. B. 157). In that case Xjord Alverstorb, O.J., 
declined to express an opinion as to the validity of proceedings for committal 
taken after such a period hod elapsed os would prevent the offence being 
subject to punishment in the foreign country. 

(w) if. V. Kama (1900), Times, 30th April. 

(n) Extradition Act, 1870 (33 & 34 Viet. o. 62), s. 12, As to discharge in case 
of political offences, see p. 408, ante. 

(o) Ibid., 8. 17. By s. 26 the term “ British possession ” means any colony, 
plantation, island, territory, or settlement within BKs Majesty *s dominions, and 
uot within the United Kingdom, the Channel Islands, and the Isle of Man ; 

all colonies, plantations, islands, territories, and settlements under one 
legifllatare are deemed to one Biitish possession. 

(p) As to suspension of the operation of the Extradition Acts in British 
possessions, see title Dbpendbboies and Colonies, Vol. X., p. 668. 

I (a) This means any uerson ot persons administering the government of a 
British possession, and includes the governor of any part of India (Extradition 
Act, 1870 (33 & 84 Viet. o. 62), s. 26). 

(h) Indludiug any consular officer of a foreign State (Extradition Act, 1873 
(86 ft 87 Yiot. 0 . 60), s. 7). 
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which the requisition is made, as the governor of such colony or 
dependency (c). 

974. No warrant of a Secretary of State is required, and the 
governor of the British possession may do all that can be done in 
such a case by a Secretary of State and police magistrate or either 
of them (d). 

975. The fugitive criminal maybe remanded or committed (i') 
to any prison in the British possession. 

976. A judge of any court exercising in the British possession 
the like powers as are exercised in England by the Kind’s Bench 
Division may exercise the power of discharging a criminal when 
not conveyed within two months out of such British possession (/). 

977. The Extradition Acts do not affect the lawful powers of Hia 
Majesty or the Governor-General of India in Council to make treaties 
for the extradition of criminals with Indian native States or with 
other Asiatic States conterminous with British India, and to carry 
into execution the provisions of any such treaties (g). 

Sect. 6. — Extradition of Offenders from Foreign States. 

978. Any person may apply for the extradition of a fugitive 
criminal guilty of an extradition crime (/t) who has ded to a foreign 
country which has entered into an extradition treaty with the United 
Kingdom (t). The application is made to the Secretary of State 
for the Home Department (k), with a statement of the facts of the 
case and the necessary information to enable the fugitive to be 
arrested, together with tf warrant of arrest {1), a snlhcient descrip- 
tion of the fugitive, and any other forms required by the treaty 
applying to the particular case (m). 

979. Except in cases where the application is by the Public 
Prosecutor, an indemnity in respect of expenses is also required by 
the Secretary of State for the Home Department (n). 

c) Extradition Act, 1870 (33 & 34 Yict. c. 32), s. 17 (1). 

<0 IhuT., 8. 17 (2). 

le) Ibid., 8. 17 (3). 

{f\ Ibid., 8. 17 (4). As to 8UBpenBion of operation of the Extradition 
Acts in British possessions when the snrrender of nigitive criminals is provided 
for by the legismtuxe (which, by the Extradition Act, 1870 (33 & 34 Yict. c. 32), 
B. 26, means any person or persons who can exercise legislative authority in a 
British possession, and, where there are local legislatures os well as a central 
legislature, means the central l^fislature only), see title DEPENnENOiES and 
Colonies, Yol. X., pp. 563, 364, and in addition to the Orders in Council there 
specified, see Orders in Council; — (British India), dlst November, 1893, 
7th March, 1904 ; (Trinidad), 28th June, 1880. 

(g) Extradition Act, 1870 (33 A 34 Yict. c. 32), s. 23; see also title 
Detendenoibs and Colonies, YoL X., pp. 603, 621. 

(h) See p. 406, ante. 

(«) For a list of such countrjes and the dates of the treaties, see p. 404, ante. 
The actual text of the treaty governing the particular case should in every cose 
be consulted. 

title Constitutional Law, Yol. YIl., pp. 82 et seq. 

^ to warrants o! anest, see p. 408, ante. 

) Liformation supplied by tiie Home Office lor the special purposes of this 

(n)JbuL 
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080 . The warrant of arrest and copies of the depositions are 
forwarded through the Foreign Office to the British Eepresentative Extradition 
in the country where the fugitive is believed to be, and it is the of Offenders 
duty of such Eepresentative to make a formal application to the from 

Sovereign or President of the foreign State for the arrest and Foreign 

surrender of the fugitive (o). States. 


981 . Whra a person extradited from a foreign State is brought- Trial of 
to trial in England, the trial is conducted in every respect as if sup- 

it were an ordinary criminal trial, and the same rules of procedure 
and evidence are applied (p). roroign stats. 


Part II.— Surrender of Fugitive Offenders 
between different Portions of the 
British Dominions. 

Sect. 1 . — Persons and Offences to which the Statutory Provisions 

apply, 

Sub-SboTs 1. — Application of the Statutory Provisions hy Ord&t' in Council and 
Local Act or Ordinance, 

982. The Act governing this matter is Jjhe Fugitive Offenders Orders 
Act, 1881 (3). His Majesty in Council may from time to time Council 
make Orders for the purposes of the Act and revoke and vary any 
Orders so made, and every Order so made, while in force, has statutory 

effect (r). The Order, however, must be laid before Parliament as 
Boon as may be after it is made (s), 

983. By Order in Council, Part II. (f) of the Act may be Application 
applied (u) to groups of British possessions (v), and by Order in 

- - possessions. 

( 0 ) In the United States of America the application for arrest may be made 
direct to the particular court having jurisdiotion to arrest the^ fugitive by the 
consular officer or some other person duly authorised by the diplomatic repre- 
sentative {Benson v. McMahon (1887), 127 U. S. 457 ; Revised Statutes ot the 
United States, s. 6270; and see title Constitutional Law, Vol. VI., p. 428). 

ip) A prisoner may be tried in England even if the name under which he was 
surrendered be not bis true namo v. Finikelstein and Truscovitch ^1836), 16 
Cox, 0. 0. 107); see title Criminal Law and Prooedueb, Vol. IX., pp. 335 
ft sen, 

(?) 44 & Viot. 0. 69, lefeired to, in this part of the title, as “ the Act" 

(r) 1 hid., B. 31. • 

(s) I hid, • 

ft) This part deals with the inter-colonial back^pg of warrants and offences. 

(«) Fugitive Offenders Act, 1881 (44 & 45 Viot. o. 69), s- 12. „ . . , 

(») See Statutory Eules and Orders Eevised, Vol. V., Fugitive Criminal, 
pp. 324—327. The following ffronnings have been made by Orders in Council 
Sol'd August, 1883, New Sou ales, Victoria, South Australia, Queensland, 

New Tasmania, Western Australia, Fiji; 29th November, 1884, s 1, 

^est Indies-^amaica, Turk’s and Caicos Islands, Briti^ Qtiiana, Trinidad, 

«obago, Leeward Islands, Barbados^ St. Vincent, Grenada, St. Lucia, Bahamas, 
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Council the application may be limited by such conditions, exceptions 
and qualifications as may be deemed expedient (it;). 

984. By Order in Council His Majesty may, from time to time, 
direct that the Act shall apply to a place outside his dominions (x) 
as if such place were a British possession ( 3 /). 

985. By Order in Council the Crown may incorporate (a) with 
the Imperial Act any Act or Ordinance passed by the legislature (b) of 
a British possession for defining the offences committed in that 
possession to which the Imperial Act should apply ( 0 ), or for 
determining the court or person by whom and the manner in 


British Honduras; 12th December, 1885, s 1, India, Oeylon and Straits; 
Settlements ; 12tli December, 1885, Straits Settlements, Hong Hong, Labuan ; 
28th November, 1889, Morocco Order m Council, s. 33, Statute^ Rules and 
Orders Revised, YoL Y., Foreign Jurisdiotion, p. 425, Morocco, G-ibraltar and 
Malta; 15th March, 1893, P^ifio Order in Council, s. 85, ibid., p. 484, the 
Padfio Ocean, namely, the Friendly Islands, the Navigators Islands, the Unioji 
Islands, the Phosnix Islands, the Ellice Islands, the Gilbert Islands, the Solomoji 
Islands (so far as not within the jurisdiotion of the German Empire), the Sania 
Cruz Islands, Fiji; 8th Aurast, 1899, Ottoman Order in Council, s. 52, 
ibid., p. 742, the Ottoman dominions, Malta, Gibraltar; 7th October, 1881^, 
Somaliland Order in Council, s. 8, ibid., p. 173, the Somaliland !^oteotorat£\ 
Aden, Zanzibar, the East Africa and Uganda Protectorates, British India ; 
nth August, 1902, East Africa Order in Council, s. 13, ibid., p. 68, 
Uganda, Zanzibar, East Africa Protectorate, all British possessions and protec- 
torates in Africa south of the Equator; 24th October, 1904, s. 88, Statutory 
Rules and Orders, 1904, p. 224, China, Corea, Wei-hai-wei, and Hong Kong ; 
4th April, 1906, e. 74, Statutory Rules and Orders, 1906, p. 253, Siam and its 
dependencies, Straits Settlements; 11th May, 1906, s. 15, t5tU,p. 199, Zanzibar, 
the East Africa and Uganda* Protectorates, British India, Acleu, Mauritius, all 
Britisly>ossessions and proteotorates in Africa south of tlio Equator. 

(w) Fugitive Offenders Act, 1881 (44 & 45 Yict. c, 69), s. 12, 

(sb) For a recent treatment of the meaning of ** dominions,’* see R. v. Oreive 
{Earl), Ex parte Sekgome, [1910] 2 K B. 576, per Yauohan Williams, L.J., at 
p. 607, and per Kennedy, L. J., at p, 622. 

(y) Ibid., 8. 36. This has been done in the cases of Africa, s. 79 (15th October, 
1889) ; Africa (Central), s. 13, which repeals the last cited Order as to British 
Central Africa (11th August, 1902) ; Africa (East), s. 13, and Uganda Protectorate 
(11th August, 1902); Africa (South), s. 1, including Colony of Cape of Gteod 
Hoto, Colony of Natal, Basutoland, Orange River Colony, Transvaal, the 
Be^uanaland Protectorate, Southern Rhodesia, Barotsiland, North West 
Rhodesia, British Central Africa Ptotectorate, North Eastem Rhodesia 
(8th Au§^, 1901) ; Africa (West), s. 2, inoluding the Gambia Protectorate, 
Gambia, the Sierra Leone Protectorate, Sierra Leone, the Lagos Protectorate, 
Lagos, the Northern territory of the Gold Coast, the Gteld Coast, As^nti, 
Northern Nigeria, Southern Nigeria (11th June, 1902) ; Brunei, a. 33 (24tb. July. 
1901); China, s. 88 (24th October, 190^, s. 1 (11th February, 1907), s. 1 


(18th Oeto^r,_1909); Corea, s. 88 (24^ October, 1904) ; Cyprus, 

‘ ‘ November, 


^ s. 42 (11th 

July, 1881) ; E^pt (see Turkey) ; Morocco, s. 33 (28th November, 1889) ; 
Ottoman Dominions (see Turkey); Padfie Idands, s. 85 [15th'Marcb, 1893); 
Persia (Inland), s. 287 (13th December, 1889) ; Persia (Coast and Islands], 
s. 8 (7th May, 1907); Siam, s. 74 (4th April, 1906), s. 1 (28th June, 1909); 
Somaliland, s. 8 (7ta October, 1899) ;• Turkey (Ottoman Dominions) s. 52 
(6th August, 1899); Uganda, s. 13 August, 1902); Zanzibar, s. IS 
(11th May, 1906). These Orders are printed in the Statutory Rules and Orders, 
sub Hi. Foreign Jurisdiction. 

(a) Fi^tive Offenders Act, 1881 (44 A 45 Yict. c, 69), s. 32. 

(5) This means, Vhere there axe local legislatures as well as a central 
legislatiize, the central les^tfture only (Fugitive Offenders Act, 1881 (44 & 45 
Txet. a 69), 8 . 89), ^ . 

(c) /Wei., s. 83(1), • 
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which j^ipdiction and power under the Act should be exercised (d) ; 
or for directing the payment of coats incurred in the execution of 
the Aot(e); or for giving effect in any manner to the Imperial 
Act in that posBession (/). 

986. The Act extends to the Channel Islands and the Isle of 
Man as if they were part of England, and the United Kingdom and 
those islands are deemed for the purpose of the Act to be one part 
of His Majesty’s dominions {g). 


Sub-Sbot. 2.— Application to Pertont. 

987. The statutory provisions apply to all persons accused of 
having committed an offence in one part of His Majesty’s dominions 
who, having left that part, may be found in some other part of His 
Majesty’s dominions (A). These provisions apply in like manner 
to convicts unlawfully at large before the expiration of their 
sentences (t). 

Suu-Skct. 3. — Application to Offend, 

988. The statutory provisions apply to treason and piracy and 
to every offence which is for the time being punishable in that part 
of His Majesty’s dominions in which it was committed, either on 
indictment (k) or information, by imprisonment with hard labour (t) 
for twelve months or more, or by any greater punishment, and they 
so apply although the offence charged is no offence at all in that 
part of His Majesty’s dominions in which the fugitive is, or to 
which he is, or is suspected of being, on his way {m). 

The Act applies in cases where the offence is committed before 
the commencement of the Act or before it is applied to a British 
possession or to the offence, in like manner as if such offence had 
been committed after such commencement or application (n). 


Sbox. 2. — Procedure. 


SuB'SsOT. 1 . — Return of Fugitives. 

989. Where a warrant has been issued in one part of His 
Majesty’s dominions for the apprehension of a fugitive from that 
part, any of the following authorities in another part of His 
Majesty’s dominions in or on the way to which the fugitive is or 
is suspected to be, that is to say, (1) a judge of a superior court 


W) Fugitive Offenders Act, 1881 (44 & 46 Viet. o. 69), s. 32 (2). 

(e) Jhid., e. 32 (3). 

(/) 7M(2., B. 32(4). Thishasbeendoneby Orderin CouncildatedTthMaxdi, 
1904, in relation to Chap. IV. of the Indian Extradition Act, 1903 ; by Order 
in Ctonncil dated 22nd October, 1006, in relation to “ an Act to provide for the 
more convenient administration of the Fugitive Offenders Act, 1881, of the 
Imperial Parliament ” passed by the Parliament of Natal. 

(p) Fugitive Offenders Act, 1881 (44 & 46 Viet, a 69), s. 37. 

(h) im. B. 2. 

(i) Ibid., 8. 34. „ . V VI V XV • 

(k) Shis as regards India, an offence punishable on a charge or otherwise 

s. 39). „ X • • V j -xv 

/n • MAmfirinmeinf. VTi lA Ttriarwi COmDIIlGd Wltil 



In) im, 8. 38s 
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of auoh part ; and Qi.) in tlie United Kingdom a Secretary of State 
and one of the ma^strates of the metropolitan police court at 
Bow Street ; and (iii.) in a British possession (o) the governor (p) 
of that possession, if satisfied that the warrant was issued by some 
person having lawful authority to issue the same, may indorse such 
warrant (q). This indorsement must be signed by the authority 
indorsing the same, and authorises all or any of the persons named 
in the indorsement and all or any of the persons to whom the 
warrant was originally directed, and also every constable (r), to 
execute the warrant, within that part of His Majesty’s dominions 
or place within which such indorsement is sufficient authority, by 
apprehending the person named in it and bringing him before some 
magistrate (s) in the said part or place (a). He need not necessarily 
be the same magistrate as is named in the indorsement (b). The 
warrant so indorsed remains effective and in force, notwithstanding 
that the person signing the warrant or such indorsement dies or 
ceases to hold office (f>), and is a sufficient authority to apprehend 
the fugitive in that part of His Majesty’s dominions in which it is 
indorsed and bring him before a magistrate (c). 

990. Where a warrant for the apprehension of a person accused 
of an offence has been indorsed in pursuance of any part of the 
Act, in any part of His Majesty’s dominions, or where any 
part of the Act provides for the place of trial of a person accused 
of an offence, every court and magistrate of that part in which the 
warrant is indorsed, or in which the person accused of the offence 
can be tried, has the same power of issuing a warrant to search for 
any property alleged to be stolen or otherwise to be unlawfully 
taken or obtained by such person, or otherwise to be the subject 
.of such offence, as that court or magistrate would have if the 
property had been stolen or otherwise unlawfully taken or obtained 
or if the offence had been committed wholly within the jurisdiction 
of such court or magistrate (d). 


(ft) This means any part of His Majesty’s dominions, exclusive of the United 
Kingdom, the Channel Islwds and Isle of Man; all territories and place, 
withm His Majesty’s dominions which are under one legislature are deemed to 
be one British possession and one part of His Majestvs dominions (Fugitive 
Oilenders Act, 1881 (44 & 45 Yiot. o. 68), s. 89). 

(;>) This mews any person or persons adminutering the government of a 
BritiBh poBsession, and includes the govemor and lieutenant- croyemor of any part 
of India (ibid,). 

(g) Fugitive Offenders Act, 1881 (44 & 46 Viet. o. 69), s. 3 ; see title 
Criminal Law and Proobdxjrr, Vol, IX., p. 308. 

(r) This means, out of England, any policeman or officer having the like 
powers and duties as a constable in England (Fugitive Offenders Act. 1881 
(44&46Viot.o. 69), s. 89). 

M This means, except in Scotland, any justice of the peace, and in Scotland 
a sheriff or sheziff-subsatute, and in Ihe Ohdhnel Islands, the Isle of Man, and a 
Bnldsh possession, any person having authority to issue a warrant for the 
apprehension of persons accused of offences and to commit such peraons for 
trial (Fugitive Offenders Act, 1881 (44 A 45 Viot. o. 69), s. 39). 

' ^ Ibtd., B. 26, 

im. 

Ibi^^ 8. 3. _ 

, , iWd., ^ ?4. As to search wAtfants, se^ title OrIminal Law 
Proobdube, Vol. IZ., p. 310. 
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991. A magistrate of any part of His Majesty’s dominions may Bbot, 2 . 
issue a provisional warrant for the apprehension of a fugitive who Procedure 
is, or is suspected of being, in or on his way to that part, on such — 
information and in such circumstances as would in bis opinion 
justify the issue of a warrant if the offence of which the fugitive is 
accused had been committed within his jurisdiction, and such 
warrant may be backed and executed accordingly (e). 

The magistrate who issues such a provisional warrant is required 
to send a report of the issue, together with the information or a 
certified copy thereof if he is in the United Kingdom, to one of His 
Majesty’s principal Secretaries of Slate, and if he is in a British 
possession to the governor of that possession, and the Secretary of 
State or the governor may, if he think fit, discharge the person 
apprehended under such warrant (/). 

999. Where a fugitive or prisoner is authorised to be returned conTeyanc# 
to any ]»art of His Majesty’s dominions, such fugitive may be sent of fugitive, 
thither in any ship belonging to His Majesty or any of his subjects, 
and for this purpose the authority signing the warrant for the 
return ma^ order the master of any ship belonging to any subject 
of His Majesty bound to the said part of those dominions to receive 
and afford a passage and subsistence daring the voyage to such 
fugitive or prisoner, and to the person having him in custody, and 
to the witnesses, but such master cannot be required to receive 
more than one fugitive or prisoner for every hundred tons of his 
ship’s registered tonnage, nor more than one witness for every fifty 
tons of such tonnage (p). The said authority must indorse or 
cause to be indorsed upon the agreemeivt of the ship such par- 
ticulars with respect to any fugitive, prisoner or witness sent in 
her as the Board of Trade from time to time require Qi). ^ 

Every such master is required, on the ship’s arrival in the said 
part of His Majesty’s dominions, to cause such fugitive or prisoner, 
if not already in the custody of any person, to be given into the 
custody of some constable, there to be dealt with according to law. 

Every master who fails, on payment or tender of a reasonable 
amount for expenses, to comply with such an order, or to cause the 
fugitive or prisoner committed to his charge to be given into 
custody if so required, is liable upon summary conviction to a fine 
not ftV Aoftilm g £50 (i). A prisoner so being removed by sea is 
deemed to be in legal custody until he reaches the place to which 
he is required to be removed (j). 

993. If a prisoner escape from lawful custody, ho may be SBcapeoi 
retaken in the same manner as a person accused of a crime against fugitive, 
the law of that part of His Majesty’s dominions to which he escapes 
may be retaken upon an escape, and a person who escapes or 

(e) Fugitive Oflendere Act, 1881 (4A & 45 Yiot. 0 , 69), e. 4. 

/)/^. 

(gl lii^, B. 27. 

{« J 6 <a.’ The penalty is recoverable in like-manner as a penalty of the same 
amount under the MerAant Shipping Act, 1864 (67 & 68 Vict. 0 . 6 O 1 ; aee s. 681 
of that Act ; and for duties of the master of a ship, generally, see title Bhippiko 
ASs NAVIGATIOir. „ 

(/) Fugitive Oflendem Act, 1881 (44 ft 46 Yict. 0 . 89), s. 26, 
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attttupts to escape, or who aids or attempts to aid a prisoner to 
escape, may be tried in that part of the dominions to which or 
from which the prisoner is being removed, or in which he escapes, 
or in which he is found (k). 

The fugitive, when apprehended, is brought before a magistrate (1), 
who hears the case in the same manner and has the same juris- 
diction and powers (as near as may be), including the power to 
admit to bail(m), as if the fugitive was charged with an offence 
committed within his jurisdiction (n). 

A magistrate before whom the fugitive is brought who has no 
power to exercise jurisdiction must order the fugitive to be brought 
before some other magistrate having such power, and that ordei- 
must be obeyed (o). 

A fugitive apprehended on a provisional warrant may be from 
time to time remanded for such reasonable time, not exceeding 
seven days at any one time, as in the circumstances seems requisite 
|or the production of an indorsed warrant (p). 

994. Where two British possessions adjoin, a person accused of 
an offence committed on or within the distance of five hundred 
yards from the common boundary of such possessions may he 
apprehended, tried and punished in either of such possessions (q). 

995. Whei'e an offence is committed on any person or in respect 
of any property in or upon any carriage, cart, or vehicle whatsoever 
employed in a journey, or on board any vessel whatsoever employeil 
in a navigable river, lake, canal, or inland navigation, the person 
accused of such offencq may be tried in any British possession 
through a part of which such carriage, cart, vehicle, or vessel 
passed in the coarse of the journey or voyage during which the 
offence was committed (r). Where the side, bank, centre, or other 
part' of the road, river, lake, canal, or inland navigation along 
which the carriage, cart, vehicle, or vessel passed in the course of 
Buch journey or voyage is the boundary of any British possession, 
a person may be tried for such offence in any British possession of 


(i) Fugitive OffenderB Act, 1881 (4ti & 45 Viet. c. 69), s. 28. 

(I) This means, in England, a chief magistrate of the metropolitan police com-ta 
or one of the other magistrates of the metropolitan police court at Bow Street; 
iu Scotland, the sheriff or sheriff-substitute of the county of Edinburgh ; 
in Ireland, one of the police magistrates of the Dublin metropolitan pmico 
district ; and in a_ British possession, a judge, justice of the peace, or other 
officer having the like jurisdiction as one of the mamtrates of the metropolitan 
police court at Bow Street, or such other court, jud^, or magistrate as may be 
from time to time provided by an Act or ordinance passed by the legislature of 
that possession (Fumtive Offenders Act, 1881 (44 & 45 Viet o. 69), s. 30). 

(m; These words do not occur in the Extradition Acts, but the subject hue 
been already dealt with (see p. 414, ante). The vovet to admit to boil ought to 
be exeroiBed with extreoie core and caution (E. v. 8p&»bury, [1808] 2 ti. B. 
615). Bail was granted in R. v. Briat&n *Pri»on (Ooiwnor), Ex parte Pereival, 
n907] 1 E. B. 696. [In B. f. Harvey (1895), not reportM, cited Biron and 
Chalmers, Extradition, p. 50, Wbiobt, J., is said to have admitted a prisoner 
to bail after committal and pending return. — Ed,"] 

(«) Fugitive^Offeudere Ao^ IMl (44 & 46 Viet. o. 68), s. 5. 

pjjwi'.'s.V 

JNA.Btl. 
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which it is the boundary («). These provisions are, however, not to 
authorise the trial for such offence of a person who is not a British 
subject where it is not shown that the offence was committed in a 
British possession («). 

996. A person accused of the offence, under whatever name it is 
known, of swearing or making any false deposition, or of giving or 
fabricating any false evidence, for the purposes of the Act, may be 
tried in that part of His Majesty’s dominions in which such 
deposition or evidence is used or in which the same was sworn, 
made, given, or fabricated, as the case may require (t). 

997. Where any part of the Act provides for the place of trial 
of a person accused of an offence, that offence, for all purposes of 
and incidental to the apprehension, trial and punishment of such 
person, and of and incidental to any proceedings and matters 
preliminary, incidental to, or consequential thereon, and of and 
incidental to the jurisdiction of any court, constable, or ofiQcer with 
reference to such offence, and to any person accused of such 
offence, is deemed to have been committed in any place in which 
the person accused of the offence can be tried for it; and such 
person may be punished in accordance with the Courts (Colonial) 
Jurisdiction Act, 1874 (u). 


998. Where a person accused of an offence can, by reason of 
the nature of the offence or of the place in which it was com- 
mitted or otherwise, be tried for the offence in more than one 
part of His Majesty’s dominions, a warrant for the apprehension 
of such person may be issued in any p%rt of those dominions in 
which he can, if he is there, be tried ; and each part of the Act 
applies as if the offence bad been committed in tW part of His 
Majesty’s dominions where such warrant is issued, and such person 
may be apprehended and returned in pursuance of that Act not- 
withstanding that in the place in which he is apprehended a court 
has jurisdiction to try him (x). If such person is apprehended in 
the United Kingdom a Secretary of State, and if he is apprehended 
in a British possession the governor of that possession, may, if 
satisfied that, having regard to the place where the witnesses for 
the prosecution and for the defence are to be found and to all the 
circumstances of the case(j/), it would be conducive to the interests 
of justice so to do, order such person to be tried in the part of His 
Majesty’s dominions in which he is apprehended, and in such 
case smy warrant previously issued for his return is not to be 
executed (a). 

999. Where a person accused of an offence is in custody in 
some part of TTia Majesty’s dominions, and the offence is one for 


I 

Vioti. 


i^tive Offenders Act, 1881 ^4 & 46 Viet. c. 69). s. 21. 

i) Ibid., B. 23; see the Courts (Colonial) {Turisdiotion Act, 1874 (37 & 38 

(») PupiiTO Offenders Act, 1881 (44 & 46 Viot. o. 69), s. 83 ; see also title 
DxPBMDBNOISS AHD OOLOMIES, VoL X., pp. 603 rf lejj^ „„ t r. ..inv 

(y) Oonvenienoe maybe such a cirouinstanoe v. Tyner (1903), 68 J. P. 142). 
(o) Pngitive Offenders Act, 1881 (44 & 46 Vust. o. 6^, s. 33 ; see also title 
Jkfm OOVOVJM, Yol. X., pp. 603, 6A7. 
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OT in respeoi: of which, by reason of the nature thereof or of the 
place in which it was committed or otherwise, a person may be 
tried in some other part of His Majesty’s dominions, in such case 
a superior court (6), and also, if such person is in the United 
Kingdom, a Secretary of State, and, if he is in a British possession, 
the governor of that possession, if satisfied that, having regard to 
the place where the witnesses for the prosecution and for the 
defence are to be found and to all the circumstances of the case, 
it would be conducive to the interests of justice so to do, may by 
warrant direct the removal of such offender to some other part of 
His Majesty’s dominions in which he can be tried, and the offender 
may be returned and, if not prosecuted or acquitted, sent back free 
of cost in like manner as if he were a fugitive returned in pursuance 
of Part I. of the Act (c), and the warrant were a warrant for the return 
of such fugitive, and the provisions of the Act apply accordingly (d). 

1000. If the indorsed warrant for the apprehension of the fugitive 
is duly authenticated, and such evidence (e) is produced as, subject 
to the provisions of the Act, according to the law ordinarily 
administered by the magistrate, raises a strong or probable pre- 
sumption that the fugitive committed the offence mentioned in 
the warrant (J) and that the offence is one to which Part I. 
of the Act applies (^), the magistrate must commit the fugitive 
to prison to await his return (h). A magistrate may take deposi- 
tions (i) in the absence of the fugitive in like manner as if such 
person were present and accused of the offence before him. 
Depositions, whether taken in the absence of the fugitive or other- 
wise, and copies thereof, and official certificates of, or judicial 
documents stating, facts, may, if duly authenticated (&), be received 


B. 36. 

evidence {B, v. Brixlon 
^6); see title EvmEiroE, 


’ (6) This means, in England, the Court of Appeal and the High Court of 
Justice; in Scotland, the High Court of Justiciary; in Ireland, tne Court of 
Appeal and the High Court of Justice at Dublin ; in a British possession, any 
court having in that possession the like criminal jurisdiction to that which is 
vested in the High Court of Justice in England, or such court or judge as may 
he determined by any Act or ordinance of that possession (Fugitive Offenders 
Act, 1881 (44 & 46 Vict. c, 69), s. 39). 

(c) See pp. 421, 423, ante, 

fd) Fugitive Offenders Act, 1881 (44 & 46 Viet. c.. 

(e) Colonial law, like foreign law, must be proved 

Prison (Governor), Exparie rercival, ri907] 1 K Bt , , , 

Vol. Xin., pp. 488, 492 ; see also Evidence (Colonial Statutes) Act, 1907 
(7 Edw. 7, 0. 16), s. 1 ; and title Dependencies and Colonies, Vol. X., A44. 

Cf) Fugitive Offenders Act, 1881 (44 & 46 Vict. c. 69), s. 6. 

(^) See p. 421, ante, 

(h) The magistrate must act only when there is a sti'ong and probable pre- 
sumption that the person charged nad committed the offence, but whether or 
not the superior court has power to review the question whether the matters 
before the magistrate raised a strong or probable presumption is as vet undecided 
(JB. y. Vyner (1903), 68 J. P. 142). 

(i) This includes any affidavit, affirination, or statement made upon oath 
(Fugitive Offenders Act, 1881 (44 & 46 Vict. c. 69), s. 39). 

® ,W**'rrantfl and depositions and copies thereolf and official certificates of a 
judicial document statmg facts are to be deemed duly authenticated for the 
purposes of the Act if they are authenticated in manner provided for the tune 
bring by lawj or if they purport to be signed by or authenticated by the 
ngna^ of a judge, majpstrate, or officer of &e part of His Uajes^s dominionB 
in which the same are issued, taken, or made, and are authentioated eith^ by 
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in evidence in the proceedings under the Act, but nothing in the 
Act is to authorise the reception of any such depositions, copies, 
certificates, or documents in evidence against a person upon his trial 
for an offence (Q. 

1001. When the magistrate commits the fugitive to prison he 
must inform the fugitive that he will not be surrendered until after 
the expiration of fifteen days, and that he has a right to apply for 
a writ of habeas corpus or other like process (m). The magistrate 
must also send' a certificate of the committal and such report of the 
case as he may t^k fit, if in the United Kingdom to a Secretary 
of State, and if in a British possession, to the governor of that 
possession (n). 

The application for a writ of habeas corpus is made in the same 
way as the application for the same writ where the applicant is 
committed for extradition (o). No appeal lies from the decision of 
the King’s Bench Division to the Court of Appeal (p). 

1002. U^on the expiration of fifteen days after a fugitive has 
been committed to prison to await his return, or if a writ of habeas 
corpus or other like process is issued with reference to such fugitive 
by a superior court, after the final decision of the court in the case, 
if the fugitive is so committed in the United Kingdom a Secre- 
tary of State, or if the fugitive is so committed in a British 
possession the governor of that possession, may, if he thinks it 
just, by warrant under his hand order the fugitive to be returned 
to that part of His Majesty’s dominions from which he is a fugitive, 
and for that purpose to be delivered into the custody of the persons 
to whom the warrant is addressed, or of some one or more of them, 
and to be held in custody, and conveyed ny sea or otherwise to the 
said part of His Majesty’s dominions, to be dealt with there in due 
course of law as if he had been there apprehended, and such warrant 
must be forthwith executed according to the tenor thereof. The 
governor or other chief officer of any prison, on request of any 
person having the custody of a fugitive under any such warrant, 
and on payment or tender of a reasonable amount for expenses, 
must receive such fugitive and detain him for such reasonable time 
as may be requested by the said person for the purpose of the 
proper execution of the warrant (g). 

1003. If a fugitive, who has been committ^ to prison in 
any part of His Majesty’s dominions to await his return, is not 

the (indoding afiarmation or declaration (Pugitivo Offenders Act, 1881 
(44 ft 46 Viet. c. 69), 8. 3) ) of some witness, or by being sealed with the official 
seal of a Secretoy of State, or with the public seal of a Britash possession, or of a 
Colonial Secretary, or of some secretary or minister administering a department 
of the government of a British possession. All courts and magistratw must 
take judicial notice of every such seal as is here mentioned, mimt admit m 
evidence, without further proof, the documents authenticated by it (tota., s. 29). 


B. 661. 


J) Ibid., B. 29. 

i m) Ibid., 8. 6. 
n) Ibid. 

B.y. Briakon Prison {Oonernor), Ea parte Bavarkar (1910), 26 T. L. 
({) Fugitive Offenders Act, 1881 (44 ft 46 Viot. o. 89), s. 6. 
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convened out of that pact within ona month after aneh committal, a 
superior court, upon application by or on behalf of the fugitive 
and upon proof that reasonable notice of the intention to make such 
application has been given, if the said part is the United Kingdom, 
to a Secretary of State, and if the said part is a British possession 
to the governor of the possession, may, unless sufficient cause is 
shown to the contrary, order the fugitive to be discharged out 
of custody (r). 

Where it is made to appear to a superior court («) that by reason 
of the trivial nature of the case, or by reason of the application 
for the return of a fugitive not being made in good faith in the 
interests of justice or otherwise, it would, having regard to the 
distance, to the facilities for communication, and to all the circum- 
stances of the case, be unjust, or oppressive, or too severe a punish- 
ment to return the fugitive either at all or until the expiration oi 
a certain period, such cotrrt may discharge the fugitive, either 
absolutely or on bail, or order that he shall not be returned until 
after the expiration of the period named in the order, or may make 
such other order as to the court seems just (t).- 

1004. Where a person accused of an offence and returned to any 
part of His Majesty’s dominions either is not prosecuted for the 
said offence within six months after his arrival in that part, or is 
acquitted of the said offence, then if that part is the United 
Kingdom a Secretary of State, and if that part is a British posses- 
sion the governor of that possession, may, if he think fit, on the 
request of such person, cause him to be sent back free of cost and 
with as little delay as possible to the part of His Majesty’s dominions 
in or on his way to whicb he was apprehended (u). 

1005. In Ireland the Lord Lieutenant or the Chief Secretary 
.may, as well as a Secretary of State, execute any portion of the 
powers vested in a Secretary of State by Part I. of the Act (v). 

Sub-Seot. 2, — IrUer-CoUmial IfacJcing of Warrants. 

1006. Where in a British possession, of a group to which Part II. 
of the Act applies (a), a warrant has been issued for the appre- 
hension of a person accused of an offence punishable in that 


Fugitive Offenders Act, 1881 (44 & 46 Viet. o. 69), s. 7. 

(s) The Court of Appeal, as a superior court within the meaning of that 
exprei^on in the Fugitive Offenders Act, 1881 (44 & 45 Viet. c. 60, has 
jurisdiction to entertain^ an application for relief by the applicant undei^ that 
Act, where that arolioation has not already been adjudicated upon in the King’s 
Bench Division (S. v. Briwton Prism (Governor), Ex parte Savarkar (1910), 26 
T. Ij. B. 661, 0. A.). 

(0 Fugitive Offenders Act, 1881 (44 & 46 Viet. o. 69), s. 10. The fact that 
the applicant would imder the provisions of a statute m operation in In^a be 
tried by a jud^ alone, and not by a jury, is not a ground for saying that his 
return to India would be unjust and ^presslve within tUs section (B, v. 
Brixtmi Pruon (Governor), Ex parte Savarfear, supra), 

(n) Fugitive Offenders Act, 1881 (44 A 45 Viet. c. 69), s. 8. This section is 
permissive only, and a fugitive may be tried upon charges other than those to 
meet which ^ is returned (B. v. Philips (1868), 1 F. & F. 105 ; B, v. Cohen 
(1907), 71 J. P. 190). ^ 

M Fugitive Offenders Act. 1881 (44 & 46 Viot. o. 69), s. 11. 

(a) See note (v), p. 419, ante. 
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Part II.— SuRRBNDBti,.oy Poomva OmKRBRS. 

poseession, and such person is, or is suspected of being, in or on 
the fltay to another British possession of the same group, a 
magistrate in the last-mentioned possession, if satisfied that the 
warrant was issued by a person having lawful authority to issue 
the same, may indorse such warrant (h), and the warrant so 
indorsed is a sufficient authority to apprehend, within the juris- 
diction of the indorsing magistrate, the person named in the 
warrant and bring him before the indorsing magistrate or som e 
other magistrate in the same possession (c). 

1007. Where a person required to give evidence on behalf of the 
prosecutor or defendant on a charge for an offence punishable by 
law in a British possession of such a group is or is suspected of 
being in or on his way to any other possession of the same 
group, a judge, magistrate, or other officer who would have lawful 
authority to issue a summons (d) requiring the attendance of such 
witness, if the witness were within bis jurisdiction, may issue a 
summons for the attendance of such witness, and a magistrate 
in any other possession of the same group, if satisfied that the 
summons was issued by some judge, magistrate, or officer having 
lawful authority so to do, may indorse the summons with his naniA ; 
and the witness, on service in that possession of the summons, so 
indorsed, and on payment or tender of a reasonable amount for his 
expenses, must obey the summons, and in default is liable to be 
tried and punished either in the possession in which he is served or 
in the possession in which the summons was issued, and is liable 
to the punishment imposed by the law of the possession in which he 
is tried for the failure of a witness to obey such a summons (e). 

1008. A magistrate in a British possession of such a group (/), 
before the indorsement of a warrant for the apprehension of any 
person, may issue a provisional warrant for the apprehension of 
that person on such information and in such circumstances as 
would, in his opinion, justify the issue of a warrant if the offence of 
which such person is accused were an offence punishable by the law 
of the said possession, and had been committed within his jurisdic- 
tion, and such warrant may be backed and executed accordingly ; 
provided that a person arrested under such provisional warrant 
must be discharged unless the original warrant is produced and 
indorsed within such reasonable time as may in the circumstances 
seem requisite (g). 

1009. The magistrate before whom a person so apprehended is 
brought, if he is satisfied that the warrant is duly autiienticated and 
was issued by a person having lawful authority to issue the same, 
and is satisfied by evidence on oath that the prisoner is the person 


E See p. 422, ante. „ 

FugitivoOflendfir8Act,1881(44 &46Viotc.69),fl.lf 

Ms includes any subpoena or other process for requirmg the attendance 
Of a witness (ihid,, s. 16). 

(e) Ihid. 

See note (y)! P* 419, anit* 

\g) Fugitive Ofronders Act, 1881 (44 & 46 Vicfc. o. 89), Ss 18* 
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named or otherwise desoribed in the warrant, may order such 
prisoner to be retomed to the British possession in whM the 
warrant was issued, and for that purpose to be delivered imo the 
custody of the persons to whom the wanant is addressed, or of 
any one or more of them, and to be held in custody and conveyed 
by sea or otherwise into that possession, there to be dealt with 
according to law as if he had been there apprehended. Such order 
for return may be made by warrant under the hand of the 
magistrate making it, and mky be raecuted according to the 
tenor thereof. A magistrate, so far as is requisite for the exercise 
of these powers, has the same power, including the power to remand 
a prisoner and admit him to bail, as he has in the case of a person 
apprehended under a warrant issued by him (h). 

1010. Where the return of a prisoner is sought or ordered, the 
court or magistrate may discharge the prisoner either absolutely or 
on bail, or order that he shall not be returned until after the 
expiration of the period named in the order, or may make such 
otW order as to the magistrate or court seems just. Any order 
or refusal to make an order of discharge by a magistrate under 
this section is subject to an appeal to a superior court (i). 

1011. If a prisoner in a British possession, whose return is 
authorised, is not conveyed out of that possession within one month 
after the date of the warrant ordering his return, a magistrate or a 
superior court, upon application by or on behalf of the prisoner, and 
upon proof that reasonable notice of the intention to make such 
application has been given to the person holding the warrant and 
to the chief officer of th^ police of such possession or of the province 
or town where the prisoner is in custody, may, unless sufficient cause 
is shown to the contrary, order such prisoner to be discharged out of 
custody. Any order or refusal to make an order of discharge by a 
magistrate under this section is subject to an appeal to a superior 
court (ft). 

1012. Where a prisoner accused of an offence is returned to a 
British j^ossession, and either is not prosecuted for the said offence 
within six months after his arrival in that possession or is acquitted 
of the said offence, the governor of that possession, if he thinks fit, 
may, on the requisition of such person, cause him to be sent back, 
free of cost, and with as little delay as possible, to the British 
possession in which, or on his way to which, he was apprehend^ ( 1 ). 

(A) Fugitive Offenders Act, 1881 (44 & 45 Viet. o. 69), s. 14 ; and see p. 424, 
ante. 

(i) Ibid., B. 19. The noTinde upon which such discharge or other order may 
be made are similar to wose upon which a like order may be made in the 
case of a fugitive under ibid., b. 10 ; see p. 428, ante. 

(h) Fugitm Offenders Act, 1881 (44 ft 45 Yiot. c. 69), s. 17. 

(/) Ibid., 8. 18. As to inter-oolonial removal of prisonersi see title Drfen- 
PEROIES AND CoDONIBS, Vol.*X, p. 564. 
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Factoribs AKb SRdm. 

Part I. — Classification and Definitions. 

1013. The places to vhioh the Factory and Workshop Acts (a) 
apply are either factories, workshops, or workplaces (5). 

If, in a jjslace to which the Acts apply, mechanical power is used, 
that place is a factory and not a workshop (c) ; but a place may be 
a factory although no such power is used (d). 

Sect. 1. — Factories. 

1014. A “ factory " is either a textile factory or a non>textile 
factory (e). 

Sx7B-SsOT. 1. — Textile Factories, 

1015. The expression textile factory” means any premises 
wherein or within the close or curtilage (/) of which steam 
water or other mechanical power (h) is used to move or work any 
machinery employed in preparing, manufacturing or finishing 
cotton, wool, hair, silk, flax, hemp, jute, tow, china-grass, cocoa-nut 
fibre or other like material, either separately or mixed together or 
mixed with any other material, or any fabric made of any of 
those materials, or in any process incident to the manufacture 
thereof (i). But print works, bleaching and dyeing works, lace 
warehouses, paper mills, flax scutch mills, rope works and hat 
works are not textile factories (k). 


(a) Le,f the Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), and the 
Factory and Workshop Act, 1907 (7 Edw. 7, c. 39) (see s. 7 of the latter 
Act, by which both these Acts are to be construed as one), for the purpose of 
brevity called ** the Acts ” in this title). The administration of the Acts is part 
of the duties of the Secretar y o f State for the Home Department; see title 
Constitutional Law, Vol. YIL, p. 83; and p. 627, post. The statute law 
relating to factories and shops may be said to be in a state of transition. The 
following pa^ give the effect of the legklation and decisions up to the date ol 
publication, but further changes are not improbable in the near future. 

As to workplaces, see p. 445, post. 

Factory and Workdiop Act, 1901 f 1 Edw. 7, c. 22), s. 149. 

t See the list of such places in tne Factory and Workshop Act, 1901 
w. 7, c. 22), Sched. VI., Part I., p. 437, post. 

(e) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149. 

(/) As to what places are within the area of the factory, see p. 443, post. 

(g) A place where a boiler is used is not necessarily a place where steam 
power is used (Doswdl v. CoweU (1906), 96 L. T. 38, 0. A., per Oozbns- 
Kabuy, L.J., at p. 41). In that^ case, however, it was held that a shop whore 
tripe was prepared lor sale by using hot water supplied by a boiler into which 
the necessary cold water was introduced by steam pressure was a place where 
steam power was used in aid of a manufacturing process, and, merefore, e 
« factory,’* following Fetrie v. We^ (1900), 2 F. (Ot. ol Sess.) 1041 ; see, also, 
Murphy v. O'Domm (1906), 64 W. E. 149, 0. A. 

(A; Other mebhanical power means power ejusdem generia with steam or 
water power, and does not inolude hand power {WUlmott v. Pofon, [1902] I 
Fl. D. 237, 0. Ai). 9 

(0 Factoiy and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 (1). Places 
where the following processes are carried on have been held to do textile 
factories within the similar definitions in the earlier Faotory Acts, namelji 
winding sewing thread on to spools {ffaydon v. Taylor (1863), 33 L. J. (m. o.) 
30): mng steel strips with cotton fabric {inynmr v. jETarney (1866), 34 
L. J. (K. 0 .) 113) ; mani^actUre of bvaces from leather and webbing (Taylor v* 
ifwAe# ( 1862), 31 L. J. (m. o.) 242). ' 

(i) PaOteiT wid Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 (1), 



Part I.— CLAaBnr!CATi<^,JiND Depiottions. 


Sub-Sbot. 2. — Non^teeiile Factariei, 

im. The expression “non>textile factory" means any of the 
following placoe(f)— namely (m), print works, bleaching and dyeing 
works, earthenware works, lacifer-match works, percussion-cap 
works, cartridge works, paper-staining works, fustian-cutting works, 
; blast furnaces, copper mills, iron mills, foundries, metal and in^- 
rubbw works, paper mills, glass works, tobacco factories, letter-press 
printing works, bookbinding works, flax'scutch mills, and electrical 
statiras ,* also any of the following premises or places, provided that 
within the premises or within their close, curtilage, or precincts (n) 
steam, water, or other mechanical power (o) is used in aid of the 
I manufacturing process there carried on (p)— namely (1), hat works, 
{rope works, bakehouses, lace warehouses, shipbuilding yards, 
quarries, pit-banks, dry cleaning, carpet beating and bottle washing 
works, together witii such laundries (q) as are carried on by way of 
trade or for the purpose of gain(r), or as ancillary to another 
I business or incidentally to the purpose of any public institution; 

I also any premises wherein or within the close or curtilage or precincts 
; of which any manual labour (s) is exercised by way of trade or for pur- 
; poses of gain (r) in or incidentally to any of the following purposes — 


t) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), a. 149 (1). 

m) For definijions of certain of these places, see pp. 438—440, post» 

n) As to what places are within the area of the factory, see p« 443, posi» 

o) See notes and f ^), p. 436, ante, 

Ip) To wash bottles oy mechanical power in a beer-bottling establishment 
is not to use mechanical power ** in aid of the process of bottling beer (Law 
V. Graham^ [1901] 2 E. B. 327] ; nor is it to shake the dust occasionally out of 
sorted rags by means of a shaker’* worked by elecfricity, for although the bits 
of cloth are cleaned their nature is not altered (Paterton r. Hunt (1909), 101 
L. T. 571). To use a grindstone driven by mechanical j^wer in a stone-dressing 
yard for sharpening the tools of workmen employed in the yard is a process 
“in aid of” tne process of stone-dressing (Petrie y. Weir (1900), 2 F. (Ot. of 
Seas.) 1041). words “ manufacturing process ” do nob necessarily refer to 
something produced, but to the business carried on (Owner y. Ooitingham 
Sanitary Steam Laundry Co,, Ltd, (1910), 74 J. P. 219). 

(q) Factory and WorSahop Act, 1907 (7 Edw. 7, c. 39), s. 1 ; ^d see p. 461, 
poet, A laundry carried on for tiie purpose of gain and in which mechanical 
power is xuaed for driying machines useia in aid of the work of washing olothes 
IS wi thin the definition (Owner y, Cottingham Sanitary SUam Laundry Co,, Ltd,, 
lapra). 

(r) " By way of trade or for puiposes of gain ” means for purposes of sale and 
for direct, not indirect, gain (Nash y. HoUinehead, [1901] 1^ E. B, 700, 0. A.), 
Accordingly, grinding meal on a farm for the purpose of feeding the farm stock, 

and not for ^ *- — AI.a 1# fliA niAal 

were intm( 


sale, is not witldn the expression, though if the meal 

^to be sold as an artide of commerce it might bo per 

Bombe, !{i.J.^^t p. 707); nor is the employment of personsoy a fieWi^ boat 
owner for the repair of nets used solely in tne fishing business (Our^ Y, Sktnner 
(W06), WL.T.81). Thewadimgof hotel linen, or of yieitoi^a 

^0 hotel laundry, was also excluded in Caledonian Bad, Co, 

I Eraser ( Justory Cases), 24 ; but see Factory and Workshop Act, 19^ (7 Edw. 
7. 0 . 89), B. 1, and Wra; see also ifodley v. Edmhwrgh and IMrwt Tramwaye 
Go. (1901), 4 F. (Ot. of Sess.) 390 (repair of wboh case, however, 

was, in Ourtie y. Skinner, eupra, held inconsistent with y. HeUinehead, 
o^pra, and therefore not Mowed. Manual labour exemsed by a young person 
or diild in a recognised efficient school during school houre, fpr the puipose of 
iostruoting him in any art or handicraft, is not exercised for the purpose of 
fiaio (Fiwtory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 149 (6)> 

/ . .f. . . „ necessarily mean labour requinngthe exeruon 


(o) ”l|^ual labour” 


iii 

Bm, 1 . 
ftctQrfes. 

Definition 
of non-textUe 
factory. 



489 

Saor.-l. 

I'aetoiiM. 


« Print 
irotka.” 


•* Bleaching 
and dyeing 
worka.*’ 


** Earthen- 
ware works." 


Faotobies and Shops. 

namely, the makinji' of any article (t) or of part of any artide; or 
the altering, repairing, ornamenting,^ finishing, or adapting for 
sale (a) of any article ; provided that within the premises or within 
tiieir close, curtilage, or precincts (b) steam, water, or other 
mechanical power (c) is used in aid of the manufacturing process (d) 
there carried on (e). 

" Print works” means any premises in which any persons are 
employed to print figures, patterns or designs upon any cotton, 
linen, woollen, worsted or silken yarn, or upon any woven or felted 
fabric not being paper (/). 

“Bleaching and dyeing works” means any premises in which 
the {processes of bleaching, beetling, dyeing, calendering, finishing, 
hooking, lapping and making up and packing any yarn or cloth of 
any material, or the dressing or finishing of lace, or any one or 
more of such processes, or any process incidental thereto, are or is 
earned on (/). Premises where hooking, lapping, making up' and 
packing are carried on are within the definition, although none of 
those processes are there carried on incidentally to bleaching or 
dyeing (gr). 

“ Earthenware works ” means any place in which persons work 
for hire in msiking or assisting in making, finishing or assisting in 


of considerable strengiBs^ The substantial purpose for wbicb the place is used 
must be the emplo^mentlv of persons in manual labour which is not merely 
incidental to the main duty the persons exercising it (Hoare v. Oreen (Jtohert), 
Ltd., [19071 2 K. B. 315, wmere it was held that the on^anging of flowers into 
wreaths and crosses with tl# help of wood and wire was the exercise of manual 
labour for the purpose of nmking an article and of ^apting an article for sale). 
The term manual labour T here used must be distinguished from the same 
term as used in the Empl^ers and Workmen Act, 1875 ($8 & 39 Viet. o. 90) ; 
seiQl p. 617, post. “ The Act of 18T6 is dealing with persons, whereas the Act of 
1901 is dealing with places” {Hoars v. Green {Robert), Ltd., supra, per Lord 
Alverstone, 0. J., at p. 321). 

(f) The term ** article ” does not apply to a ship {Palmer's Shipbuilding Co. v. 
CAayfor (1869), L. IL 4 Q. B. 209). 

(а) The aaap^g for sale of any article ” does not mean an operation merely 
incuiental to se^^ing in a shop, whether carried on in the shop itself {Fullers, 
Ltd, T. £l({m|SjEll901] 2 K. B. 209, packing sweetmeats in boxes for sale), or in 
an adjoiniiiDproom {Hoars y. Green (Rdtsrt), Ltd,, supra) ; but if carried on after 
shop hours the work may be within the Act, if the articles whidi are the sub- 
ject of the work ain sola by retail during shop hours {Fullers, Ltd. v. Squire, 
supra). The processes of mixing carbonic acid gas with beer by meohanied 
means and then botUiiig the mixture {Hoars y. Truman, Hanhury, Buxton & 
Co. (1902), 86 L. T. 417 ; and see Law v. Graham, [19011 2 K, B. 327, per Lord 
Alverstone, O.J., atj). 330), and separating saleable from unsaleable refuse 
by mechanical power m the refuse works of a local authority {Henderson y. 
Glasgow Corporation (1900), 2 F. (Ot. of Sess.) 1127), are adapting for sale ” ; 
but the mere sorting of rags tor sale, although s.ome of them are shaken by 
mecbanical power to get out dirt, is not {Faterson y. Hunt (1909), 101 L. T. 671). 

(б) As to what places are within the area of the factory, see p. 443, post. 

See notes (gj and (h), p. 436, ante. 

) See note (iy*p. 437, ants, • 

, Factory andf Workshop ,Aot^ 1901 (1 Edw. 7, o. 22), s. 149 (1). 

(/yihtd., Sched. VI., Part I \ i 

Packing Oo,, [1898] 1 Q, B. 344^ In Howarth v. 
J* 31 L. J. (i£. 0.) 262, it was held that finidung ” which was not 

dfeinsf was not within the now repealed stai 
(1860) A 24 Viot, 0 . 78, s. fr Suct a case wonld be within 
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finishing dftrthenware or china of any description, except brichs Sbot. i. 
and tiles not being ornamental tiles (h). Factdifes. 

** Lncifer-matoh works " means any place in which persons work 
for hire in making Inoifer matches or in mixing the chemical 
materials for making them, or in any other process incidental 
thereto, except the cutting of the wood (h). 

“ Fercvusion-cap works ” means any place in which persons work “PereoaBlon- 
for hire in making percussion caps or in mixing or storing the 
chemical materials for making them, or in any other process 
incidental thereto (h). 

“ Cartridge works ” means anyplace in which persons work for "Ctetridga 
hire in making cartridges, or in any process incidental thereto, 
except the manufacture of the material that is used in making the 
cases of the cartridges (h). 

“ Paper^staining works” means any place in which persons "Faper-staia- 
work for hire in printing a pattern in colours upon sheets of paper, work*.” 
either by blocks applied by hand or by rollers worked by steam, 
water or other mechanical power {h). 

“ Fustian-cutting works ” means any place in which persons “ Fiutian- 
work for hire in fustian cutting (fe). wrto** 

” Blast furnaces ” means any blast furnace or other furnace or * 
premises, in or on which the process of smelting or otherwise fnrnMe*.” 
obtaining any metal from the ores is carried on (h). * . 

“Iron mills” means any mill, forge or other premises in or on "Iron mill*.” 
which any process is carried on for converting iron into malleable 
iron, steel or tin plate, or for otherwise making or converting steel (h), 

“Foundries” means iron foundries, cc^per foundries, brass ''Fonndiie*.'' 
foundries and other places in which the process of founding or 
casting any metal is carried on ; except places in which such process 
is carried on by not more than five persons and as subsidiary to 
the repair or completion of some other work (h). 

“ Metal and inma-rubber works ” means any premises in which "Metal rad 
steam, water, or other mechanical power is used for moving 
machinery employed in the manufacture of machinery or of any 
article of metal not being machinery, or of india-rubber or gutta- 
percha, or of articles made wholly or partially of india-rubber or 
gutta-percha (h). 

“Paper mills,” “glass works” and “tobacco factories” mean “Papermia,* 
any premises in which is carried on the manufacture of papeT, 
glass, or tobacco (h). faotorie*.” 

“Letter-press printing works” and “bookbinding works” «Lett«-pie*« 
meani any premises in which ate carried on the processes of letter- 
press printing or Itookbinding (fe). ^ •^^kWnd- 

“ Electrical stations” means anypremisos, or that part of any ingwotk*.” 
premises, in which electrical energy is generated or transformed for « sieottioai 
the purpose of supply by way of trade (i) or for the lighting of *taUon«.” 
any street, public place or public buildingforof any hotel, ox of any 


(A) Faotorv and Workshop Act, 1901 d IBdw. 7, e. H), Sohod. YL, 
Rtrti;, 

* (t) See note (f}i P- 437. tmta 



FAcnoBiES Aim Shops. 


Mmr. 1. 
jCMtoriea. 

** Hat. works." 

**Kope 

works.” 


<>Bake- 

honses." 


** Laos ware- 
houses.'* 


“Shlpbuild- 
lug yards.** 


*• Qoarrlea"^ 
•‘rit-hankB.’* 


** Dry clean- 
ing works,'* 

** carpet beat- 
ing works, ^ 

** bottle wash- 
ing works." 


raUwAy, mine or other industrial undertaking (j). A workhouse 
is a.'* public building " within the definition (k). 

“ Hat works ” means any premises in which is carried on the 
manufacture of hats or any process incidental thereto (Q. 

" Bope works means any premises being a ropery, ropewalk or 
rope work in which is carried on the laying or twisting or other 
process of preparing or finishing the lines, twines, cords or ropes 
and in which machinery moved by steam, water or other mechanical 
power is not used for drawing or spinning the fibres of flax, 
hemp, jute or tow (n), and which has no internal communication 
with any buildings or premises joining or forming part of a textile 
factory, except such as is necessary for the transmission of power (i). 

" Bakehouses ” (o) means any places in which are baked brea^ 
biscuits or confectionery, from the baking or selling of which a 
profit is derived (I). 

“Lace warehouses'’ means any premises, room or place not 
included in bleaching and dyeing works as hereinbefore defined (p), 
in which persons are employed upon any manufacturing process or 
handicraft in relation to lace, subsequent to the making of lace 
upon a lace machine moved by steam, water or other mechanical 
power (t). 

“ Shipbuilding yards ’’ means any premises in which any^ ships, 
boats or vessels used in navigation are made, finished or repaired (1). 
The definition does not include a dock or other place where repairs 
are only occasionally done to ships (q). 

“ Quarries ” (r) means any place, not being a mine, in which 
persons work in getting^ slate, stone, coprolites or other minerals (Q. 

'*^Pit-banks ’* («) means any place above ground adjacent to a 
of a mine, in which place the employment of women is not 
regelated by the Coal Mines Begulation Act, 1887 (t) or the Metal* 
lifervuB Mines Begulation Act, 1872 (u), whether such place does 
not form part of the mine within the meaning of those 

cleaning, carpet beating, and bottle washing works ” 
meaifl places where the sole or principal business carried on is 
dry jpaning, carpet beating or bottle washing (Q. If such work is 
cao^ on incidentally to some other industry or business, the place 
is ^t within the defimtion (v). 


J) Fusion aod Workshop Act, 1901 (1 Edw. 7, o. 22), Sdied. YI., Part L 

k) MUo End Union v. Eoare, [1903] B. 483. 

l) Factory and Workshop Ao^ 1901 (1 Edw. 7, o. 22), Sched. yi.', Part 11. 
’m) See notes (y) and (k), p. 436, ante. 

.|e) It the fibres ore drawn or spun by mechanical power the works would 
be a textile factory; see s. 149 (1), and p. 436, ante. 

(o) See p. 436, poet, for special, provisions as to bakehouses, and for definition 
of “ underground Dakehouae,” see p; 439, poet. 

! >) See p. 438, ante. • 

g) fencer v. LivM, Jfrattk A Bon, [1900] 1 Q. B. 498, 0. A. 
r) For special provisions os to qnstries, see pp. 472, 302, poet, 
ej Sea further, title ICtHliB, ktnimuu Aim QoijtBJSS. 

Q 30 a 31 Yiot. o. 38. 
wl S3 db 86 Yiot. c. 77. 

v) XIm wine eelter of an hotel in wbioh buttie^wsshing is carried oq 
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Sxib-Sbot. 3 . — DometHe Fadtoriti. 

1017. A ** domestic factory ’’ is private house, room or place 
which, though used as a dwelling, is by reason of the work carried 
on there a ‘‘ factory " and in which neither steam, water, nor otW 
mechanical power (z) is used in aid of the manufacturing process 
carried on there and in which the only persons employed are 
members of the same family dwelling there (a). 

SuB.SEor« 4t-~Tenement Faetorvi, 

1018. A “tenement factory” is a factory where mechanical 
power {x) is supplied from a common source (6) to different parts of 
the same building occupied by different persons, for the purpose of 
any manufa<i-turing process or handicraft, in such manner that 
those parts snrtstitute in law separate factories (c). For the purpose 
of the provi.vons with respect to tenement factories, all buildings 
situate within the some close or curtilage are treated as one 
building (d,), 

SuB-SzoT. fi. — Flaeet induded a$ Factoria for certain Purpoea. 

1019. For certain purposes (e) docks, wharves, quays and ware- 
houses (/), buildings in course of construction (p), and some railway 
sidings (/t) are included in the term “ factory.” 


SzoT. 2. — Workshops. 


SuB-Szcx. 1.— J« General, 

1020. A “ workshop ” means any of the following premises or 
places (i) — namely (k), hat works, rope works, bakehouses, lace 
warehouses, shipbuilding yards, quarries, pit banks, dry cleaning 
works, carpet beating works, bottle washing works, or such 
laundries (0 as are carried on by way of trade or for tho purpose of 
gain, or carried on as ancilla^ to another business, or incidentally 
to the purposes of any public institution, wherein or within the 
close or curtilage or precincts of which (m) steam, water, or other 


incidentally to the bueinees of botel-keepmg is, accordingly, not a bottle washing 
works within the Act {Kavanagh v. CaUdonian Bail, Cb.l[l903), 6 X*. (Ot. of Sess^, 
1128). 

(») See notes (o) and {h), p. 436, ante, 

(oj Factory and Workshop Act, 1901 (1 Edw. 7, o, 22), s. 116. 

(6) Brass v. London Chunty Council, [1904] 2 K. B. 336, following ToUsr v. 
Bpiers and Pond, Ltd., [1903] 1 Oh. 362. , . „ 

(e) Factory and W<wWop Act, 1901 (1 Edw. 7, o. 22), s. 149 (1). For spe^ 
provisions' as to tenement mctories, see p. 632, poet. As to separate factories, 

BOB p. 443i poBts 

W Factory and Workshop Aot, 1901 (I Edw. 7, c. 22), s. 149 (1). 

(b) See pp. 483-— 487. potU , 

(/) Faot^ and Wcrkshcq* Act, 1901 tl Edw. 7, o. 22), s. 104 ; and see p. 483, 

postf • 

(. 9 ) /tii., B. 106; andaeep. 486,j>ori. , t ' * 

(A) nid., 8. 106 ; and see p. 486, post. A railway si^ may aim be ^ of a 
workshop (iUd ), For railway nidipe a^ generally, see title BAlLwavs and Canals. 
i'i) Fa^ry and Workdiop Act, 1801 (1 Edw. 7, c. 22), a. 149 (1). 

I k) For dbflnitionB of these places, see p. 440, ante. 

J -Factory and Workshop Act, IW (7 Edw. 7, c, 39), v^l. 

Aaio fhat ptocea are within the i^wcmcts, see p. 448, post. 
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meohanioal power (n) is not used in aid of the manufacturing process 
carried on there (o) ; also any premises, room or place, not being 
a factory, in which premises, room or place or within the close, or 
cartilage or precincts of which (p), any manual labour ($) is exer- 
cised by way of trade or for pm’poses of gain (r) in or incidentally 
to the makmg of any article (s) or of part of any article, or to the 
altering, repairing, ornamenting, finishing or adapting for sale (t) 
of any article ; provided that the employer of the persons working 
therein has the right of access or control thereto or thereover (u). 
A place is not the less a workshop for the reason that it is used for 
|he purpose of teaching a trade or handicraft (a). 

SuB-Sscrr. 2 . — Donmtic Workshopt. 

102L, A “ domestic workshop ” means a private house, room or 
place which, though used as a dwelling, is, by reason of the work 
carried on tWe, a " workshop,*’ and in which neither steam, water, 
nor other mechanical power (by is used in aid of the manufacturing 
process carried on, and in which the only persons employed arc 
members of the same family dwelling there (c). 

The exercise in a private house or private room by the family 
dwelling^ therein, or by any of them, of manual labour (d) by way 
of trade, or for the purposes of gain (e), in or incidentally to straw 
plaiting, pillow-lace making, glove making, or to any other handicraft 
of a light character named by the Secretary of State in a special 
Order (/), or to any handicraft where the labour is exercised at 
irregular intervals and does not furnish the whole or principal 
means of living to the family, does not of itself constitute the house 
er room a workshop (g). 


Sub-Seot. 3 . — TeTument Workahopt, 

1022. The expression “ tenement workshop,” which u included 
in the term workshop ” (h), means any workplace (i) in which, 
■with' the permission of or under agreement with the owner or 


. (n) See notes (^) and (A), p. 436, anfe. .... 

(0) If mechamoal power were used the places in question would be nou- 
teznle factories” ; see p. 437, ante. 

f p) As to what places are within the precincts, see p. 443, pott. 

See note ($), p. 437, ante. 

See note Ir), p. 437, ante. 

See note (t), p. 438, ante. 

See note (a), p, 438, ante. 

I Pactoiy and workshop Act, 1901 fl Edw. 7, o. 22), s. 149 (1).’ 

Beaddnr, Farrcft (1871), L. B. 6 Q. B. 718. 

(1) See notes (p) and (A), p. 436, ante. 

(c) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 115; compare 
dennition ai “ damestio factory,” p« 441, ante. 

(d) See note (f ), p. 437, ante. 

(«) See note (rj, p. 437, ante. 

(/) No order u at preient in force under this provishm. As to the Secretary 
1» and the admuistrative Oovemment office, see p. 527, poet. 

. and Workihow Act, 1901 (1 Edw. 7, 0 . 22), s. 114; and Factory 
'(Wkshr^ Act, 1907 (7^W. 7, 0 . 39), a 4. 

(A) Fhctory and Workshop Ac^ .1901 (1 Edw. it o.'22), a 149 (I). ' 

ForflMipeaiungoftiiuezptesjdon, ssep^ 445^^ . , • 


ef 
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oceupier, tTvo or more persons carry on any work which would con- flaw. a. 
stitate the place a workshop if the persons working therein were in Workshops, 
the employment of the owner or occupier (/c). — 

SUB-SXOT. 4.—Men’a Workahcps and Wmnen'a JTorMop*. 

1023. “Men’s workshops” are workshops conducted on the « Men’s work- 
system of not employing any woman, young person or child (ft 

tlierein (m). 

“ Women’s workshops ” are workshops conducted on the system Women’* 
of not employing therein either children or young persons (n). workshop*.” 

Sect. 8 . — Separate Factories or Workshops. 

1024. In order that any particular work may come within the Factory or 
Acts (o) it must be carried on in some particular premises or place (p), workshop in 
but a place is not excluded from the definition of factory or work- 

shop only by reason of the fact that it is in the open air (g). 

1025. Subject to the exceptions mentioned below, the area of the Area of tac- 
factory or workshop is the whole space contained within its 

walls (r). 

1026. More than one factory or workshop may be contained in Separate 
a single building or group of buildings ; and different parts of the *“®*Pi** 
same building may constitute separate factories or workshops («). baSd.™ 
A part of a factory or workshop may, with the approval in ing. 
writing of the chief inspector, be taken for the purposes of the Acts 

to be a separate factory or workshop (t), and the Secretary of State 
may by special Order (u) direct, with respect to any class of 

(k) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 (1). Compare 
the definition of " tenement factory,” p. 441, ante. 

(l) For definitions, see p. 445, poet, 

'm) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 157. 

n) Jhid., 8. 29 ; and see note (/), eupra. 

o) See p. 436, ante. 

^ p) George v. Macdonald (1901), 4 F. (Gt. of Sess.) 190, per Lord Adau, afe - . ■ 
p. 194. In that case a traction en^ne hauling a threshing machine was held 
not to be a factory while in transit. '“Premises’ does not mean any place 
which may be momentarily covered in the course of a journey by a traction 
engine hauling a machine ” {ibid.). 

{g) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 149 (6). 

(rj *' In the oase of factories . . . etc. ... the walls or fences bvult aroimd 
then«tory ... fix the boundaries and determine the area” {Balek v. Dick 
Kerr A Co., Ud., [1906] A. 0. 326, per Lord Atkinson, at p. 834, quoted and 
followed by Cozbns-Habdt, M.E., in Simmer v. Premier^ Gas Engine Co. (1907), 

97L. T.226,0. A.,atp. 228). ‘ , 

(«) JBt^ss V. LoTidon Cowity Coiwic»?,‘[19(y43 2 K. B, 336, whore Keknisdy, J*, 
at p. 341, said, “ I cannot help thinking that we should be in great difficulties if 
wo were to hold that the mere fact of one factory overlapping another caused 
them to be within the same curtilage.’* •, ^ ^ . 

t) Factory and Workshop Act; 1901 (1 Edw. 7, c. 22), s. 149' (2), 

u) In the exercise of this power, the Secretary of State has mhde orders 
•-Jeotingthe following industries ;—il) Industries m which overtime maybe 
worked Dy women under s. 49 of the Act of 1901, a list of which will ^ found 
on pp. 498, 499, post (Order of 27th March, 1897, No. ,226} ; (2) Bpokbinding, hat 
mskrng, bonbon making, and Christmu present making; (OMer of 27th March» 

U97| No» 227} ; (3) Manufaeture ^f edg^ tools (Order of 19th Januaryi 189(h 
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factories or workshops, that different hranohes or departments of 
work carried on in the same factory or workshop shall, for all or 
any of the parposes of the Acts, be treated as if they were different 
factories or workshops (a). Also, where a place situate within the 
close, curtilage or precincts of a factory or workshop is solely used 
for some purpose other than the manufacturing process or handi- 
craft carried on in the factory or workshop, that place is, it 
otherwise it would be a factory or workshop, deemed to be a separate 
factory or workshop (b). 

1027. Separate buildings, even though a considerable distance 
apart, may, if used for one continuous manufacturing process, 
constitute a single factory or workshop (c). The place, however, 
where the product of a factory or workshop is delivered, even 
if directly connected with the place of production, is not necessarily 
part of the factory or workshop (d). 

1028. Fart of a particular building or group nf buildings con- 
stituting a factory or workshop, such as a room used solely for 
sleeping purposes (e), or a place solely used for some purpose other 
than the manufacturing process or handicraft carried on in the 
factory or workshop (/), may be excluded from the operation of the 
Act. 

Sbot. 4.— ‘Crown Factories and Workshops. 

1029. The Acts apply to factories and workshops belonging to 
the Crown (p), even though they are not carried on by way of trade 
nor for the purpose of gain (A) ; and in case of any public emergency 
the Secretary of State may, by Order, to the extent of and during the 
pdriod named by him, exempt from the operation of the Acts any 
such factory or workshop, or any factory or workshop in respect of 
work which is being done on behalf of the Grown under a contract 
specified in the Order ig). 

In Grown factories and workshops the powers conferred by the 
Acts upon a district council or other local authority (i) are exercised 
by the factory inspectors (k). 


No; -9); (4) MAoufscture of bright or bomiabed metal joods (Order of 
6th' September, 1900, No. 668} ; for these orders, see Statutory Buies and Orders 
Berised, Yol. IV., Faoto^ and Workshop, pp. 86 et teg.; (d) Sundries (Chder 
of 26th Deoember, 1907, Statutory Buies and Orders, 1907, p. 138). 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 161. 
lb) Ibid., s. 149 (4). 

(e) J2« Lonim Countg CcmuM and Tubbt (1903), 68 J. F. 29 (sqaarAte houses, 
connecteMl by an iron gaugw^) ; HardecutJe Jonu (1862), 32 L. J. (u. q.) 49 ; 
C<Xtt T. Diacinton (1864), 10 li. T. 616 (two mills, one in fiCanohestw, and the 
other in Herts), fulowing Sogls 4 Bern t. Oram ^862), 31 L. 3. (v. 0.) 213. 

(d) Bpae^ V. Dewlttia Qat and Coke Go., [1905] 2 E. B. 879, 0. A. (gas pipe* 
leaduDLg from a gas works). ** 

(«) Factory and Workup Act, 1901 (1 Edw. 7, c. 22), s. 149 (3). 

(/) /Mrf., s. 149 (4) ;^and see Zewie v. OitberUon A Go., Ltd. (1904), 91 Ii. T, 
87^ Bat BDch a place may constitute a separate faotory or workshop ; see ^ 443, 

j^gfwy ^Workshop 2ot».lMl (1 Edw. 7, o., 22), s. 160 (i). ■ 

< Seh]^ 464, 63?, mf. ; • , 

, A) Factory and Workshop ^ti 1901(1 Edw, 7. 0 , 24); 9.160 (8). . m i 
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Sect. 6. — Workplaces. 

1030. A workplace is a definite and ascertainable area where 
work is being perpetually and permanently done (Z). 

Sect. 6. — Institutions. 

1031. 'Where, in any premises forming part of an institution 
carri^ on for charitable or reformatory purposes, and not being 
premises subject to inspection by or under the authority of any 
Government Department, any manual labour Cm) is exercised in 
or incidentally to the making, altering, repairing, ornamenting, 
finishing, washing, cleaning, or adapting for sale (n) of articles not 
intended for the use oi the institution, the provisions of the Acts 
apply to those premises notwithstanding that the work carried on 
therein is not carried on by way of trade nor for the purposes of 
gain (o), or that the persons working therein are not working under 
a contract of service or apprenticeship (p). 

Sect. 7. — Other Definitions. 

1032. For the purposes of the Acts an apprentice is deemed to 
work for hire (?). 

The expression "parent ’’ means a parent or guardian of, or person 
having the legal custody of, or the control over, or having direct 
benefit from the wages of, a young person or child (r). 

The expression " woman ” means a woman of the age of eighteen 
years and upwards («). ^ 

The expression " young person ” means a person who is fourteen 
and under eighteen years of age ; or who being thirteen and under 
eighteen years of age has obtained a Board of Education certifi- 
cate of having attained such standard of proficiency in reading, 
writing, and arithmetic, or of previous due attendance at a certified 
efficient school or a certified day industrial school, as may be pre- 
scribed by the Secretary of State, with the consent of the Board of 
Education (f). The Acts do not extend to any young person being 
a mechanic, artisan, or labourer working only in repairing either 
the machinery in, or any part of, a factory or workshop (tt). 

The expression “ chilu ” means a person who is under the age of 


m Semutt T. Harding, [19001 2 a B. Wl, per Gbaktham, J., at p. 400, and 
per OHAUlfEi,!,, J., at p. 401 : but " I do not say that tee mere presence of 
workmen in repairing a private house would make it a workplace" (per 
Ohamwsu:.. J., md.). A oab yard, consisting of stables and a stableyard, is a 
worknlaoe within the Public Healte (London) Act, 1891 (S4 & 65 Vict. o. 76), 
B. ssfiiiid.) ; and see title Pubuo Health ano Local AnMimsTBATioir. 

I'm), note (e), p. 437, on<e. 
n) See note (a), p. 438, onfe. • 
p) Bee note (r), p. 487, onfe, 

ip) Factory and Workshop Act, 1907 (7 Edw. 7. o. 39), «• « (!)• 
i o) Factory and Workshop Act, 1901 (1 Bdw. 7, o. 22), s. 152 (2). 

>iW.. 8. 156 (1). 

«) ZHd^, 88. 71, 156 (1). As to these certificates, sw title EnucATioir, 

Me yt T pp 0% 69, 

(tt)' Fftatttry anA Workdiop Act, 1901 (1 ^ o* •• IfiBt 
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fourteen years> and, being of the age of thirteen, has not 
obtained the certificate of proficiency or attendance at school 
entitling him to he deemed a young person (a). 

1033. There is deemed to he “ employment ” in a factory or 
workshop within the meaning of the Acts (save when otherwise 
provided) when a woman, young person, or child works therein, 
whether for wages or not, either in a manufacturing process or 
handicraft, ox in cleaning any part of the factory or workshop 
used for any manufacturing process or handicraft or in cleaning 
or oiling an^ part of the machinery or in any other kind of work 
whatsoever incidental to or connected with such process or handi< 
craft or connected with the article made or otherwise the subject 
of such process or handicraft therein (&). 

The mere fact that the person works to please himself, without 
orders from anyone, or even contrary to orders, does not make it 
any the less “ eniployment ” within the definition, nor is the pro- 
vision a presumption capable of rebuttal by the employer showing 
that such person was not employed by him to do the work in 
question (c). A person may be employed within the meaning of 
the Acts, even though he is acting in a managing capacity, is not 
required to observe regular hours, and is partly remunerated by a 
share in the profits of the business (d). 

Employment is deemed to be continuous unless interrupted by 
an interval of at least half an hour (e). 

The expression “machinery” includes any driving strap or 
band (/). 

The expression “ mill-gearing ” comprehends every shaft, whether 
upright,. oblique or horizontal, and every wheel, drum or pulley 
or other appliance by which the motion of the first moving power 
is communicated to any machine appertaining to a manufacturing 
process ( 9 ). 

The expression “ night ” means the period between nine o’clock 
in the evening and six o'clock in the succeeding morning (h). 

The expression “ week ” means the period between midnight on 
Saturday night and midnight on the succeeding Saturday night (t). 

The expression “ Bank holiday " means any one of the following 
days, namely : — Easter Monday, the Monday in Whitsun week, the 


(a) Factory and Workshop Act, 1901 (1 Edw. 7, 0 . 22), ss. 71, 166 (L). As to 
these certificates, see title ImuoAXioir, Yol. JSH., pp. 68, 69. 

(h) Ibid., B. 162 (1). 

(c) Prior v. aUdihmMt Bpirming Oo., [1898] 1 Q. B. 881 ; and ese'En^s v. 
Barlow A Son [1906), 94 L.: T. 619 ; but compare BMnson v. MotviSe (1890), 
17 Bettie (Justioiazy Oases), 62, and Paterson v. Duke (D, A B,) (1904), 6 Eraser 
(Jostioiaty OsMe), 63, in which the Scottidi court took the contra^ view» In 
ndther of the English cases was Ihe attrition of the court called to me Scottish 
decisions. * 


(d) Graves v. Dunoon (1899), 1 Fraser (dusticiary Cases), 72. 
it) Factory and Workup Ac^ IMl (1 ^w. 7, c. 22), s. 156 (2), 

(/) Ibid,, s. 166 (1). 

jo) Ibid.; and see Holma x^^Olarhe (1861), 6II. d; N. 849 ; afiBmed' (1862), 
7 H. A N. 937, Ex. Oh. 

“^Workshop Act| 1901 (1 Edw, 7, e. 22), 166 (1); fee, also, 

\i)lbil aH, alee, title Taa. ^ 



FA&T I.— ClaSSIFIOATION and DBriMlTIONS. 

fiirst Monday in Augnat, and 26th December if a week-day, other* 
wise the 27th (k). 

The “ occupier ” is the person who controls the factory or work- 
sh^ and the work that is done there (i). 

The expression “ owner ” means the person for the time being 
receiving the rack-rent of the lands or premises in connection with 
which the word is used, whether on his own account or as agent 
or trustee for any other person, or who would so receive the same 
if such lands or premises were let at a rack-rent (m). 

The expression “ process ” includes the use of any locomotive (»). 


Part ll.—Health and Sanitary Provisions. 

Sect. 1. — General Provisions. 

SuB'Seot. 1,^ Overcrowding » 

1034. A factory (|o), workshop (p), or workplace (g) must not be 
BO overcrowded while work is carried on therein as to be dangerous 
or injurious to the health of the persons employed therein (r). 
A place is deemed to be dangerously or injuriously overcrowded if 
the number of cubic feet of space in any room bears to the 
number of persons employed at one time in the room a propor- 
tion less than 260 or, during any period of overtime ( 5 ), 400 
cubic feet of space to ever^ person (a). 

Iq London, in considering whether any dwelling-house or part 
of a dwelling-house which is used also as a factory, workshop, or 


(k) Holiday. Extension Act, 1875 (38 & 39 Yict. 0. 13), applied by Factory 
and Workahop Act, 1901 (1 Edw. 7, 0 . 22), .. 166 (1). See alw> title Time. 

(2) “ ‘ Oooupier* plainly means the person who runs the factory . . who 
regulates and controls the work that is done there, and who is responsible lor 
the fulfilment of the provisions of the Factory Act within it ” {Ramtay v. Mackie 
(1904), 7 F. (Ot. of Sess.) 106, per Lord ATLaBEU, at p. 109), A special 
tnaanitig is attached to the expression *' Occwier of a factory ” in i-elahon to 
iinAVif, certain buildings, and railways by the Factory and Workshop Act, 1901 
(1 Edw. 7, c. 2^ 88. 104-106; ^pp. 483-^87^ r i v . 

(m) Public Health Act, 1875 (38 & 39 Vict. c. oo), s. 4, applied by Factory 
and Workshop Act, 1901 (1 Edw, 7, c. 22), s. 166 (1). For the cases decided 
under de&aition, see title Pcblio Health and liOOAL Administbation. 

n) Factory and Workshop Act, 1901 (I Edw. 7, c. 22), s* 166 (1). 

o) For definition, see p. 436, ante. 

p) For definition, see p. 441, ante. 

a) For definition, see p. 446, ante* , a- a • la* * 1 *-. 

f) This is provided, as to factories other than domestio factories, by the 
Faotoryand Workshop Act, 1901 (I Edw. 7, o. 22), s. 1 (1) (o); as to workshoM, 
workplaces, and domestio factories, by the Healtn Act, 

Viot. o. 66), B. 91 ; and as to workshops or workplaces m London, by the Public 
Health (London) Act, 1891 (64 & 65 Viot. o. 70J! s. 2 (1) (g) ; and plaoM oyer- 

« w' a * x-i.... A— ^ Artfa A.ro nmm.'nf'An ibaa Kaatotv 


_070 Ido ® dV VIC». W. OO;, BOO U610 AJUBiJxaJxa* 

AifnDliOOAL SMiiNiBTKATiON. As to nuisances, genei^y, see title N uisancol 
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workplace, or whether any factory^ workshopi or workplace* which 
is used also as a dwelling-house* is a nuisance by reason of over- 
crowding* the court is to have regard to the circumstances of such 
other user (6). 

The Secretary of State may by special Order incr^se this 
allowance of air space for any period during which artificial light* 
other than electric light* is employed (c)* or as regards any par- 
ticular manufacturing process or handicraft (d), or where a workshop 
or workplace* not being a domestic workshop (e), is occupied by day 
as a workshop and by night as a sleeping apartment (/). 

There must be fixed in every factory and workshop a notice 
specifying the number of persons who may be employed in each 
room (g). 

Sub-Seot. 2. — Temperature. 

1035. In every factory and workshop (except men's work- 
shops (A))* adequate measures must be taken lor securing and 
maintaining a reasonable temperature in each room in which any 


S Public Health (London) Act, 1891 (54 & 65 Viet. o. 76), s. 2 (2) (ii). 
Eaotory and Workshop Act, 1901 (I Edw. 7, c. 22), s. 3 ^2). Additional 
air space has been required by the Secretary of State in the following cases, 
either directly under this power or as a condition to exceptions granted under 
other sections, of the same Act, namely : — 

600 cubic feet in underground bakehouses and 400 feet between 9 p.m. and 
6 a.m. in bakehouses (other than underground) where work is carried on by 
night by artificial light, other than electric light (Order of 30th December, 
1903, [1903 — ^No. 1157] ); see, further, as to bakehouses, p. 458, post. 

400 feet in workshops, other than dpmestic workshops, which are occupied by 
day as workshops and by night as sleeping places (Order of 17th January; 1902, 
[1902— No. 23] ). 

400 cubic feet in non-textile factories and workshops in which women and 
young persons are employed from 9 a.m. to 9 p.m. (Order of 26th December, 
1907, made under s. 36 of the same Act, as to which see, further, p. 503, poet). 

400 cubic feet in non-textile factories and workshops where women are 
employed overtime on account of press of work (Order of 13th October, 1908, 
made under s. 49 of the same Act, as to which see, further, pp. 498 — 509, post). 

500 cubic feet in the factories included in Sched. A of the Order, and 
2,500 cubic feet in those in Sched. B, being factories exempted from the 
requirements of the Act as to limewashiiig or washing (Order of 2nd November, 
1903, made under s. 1 of the same Act, as to which see, further, p. 449* poet). 

1,000 cubic feet in factories in whi<^ is carried on the spinning of ar^cial 
silk (Order of 20th July, 1899, as to which see, further, p. 506, poet); and 
in textile factories in which the material used is flax, jute, or l^mp (Oxto 
of 6th September, 1899, as to which see, further, p. 506, post), and to which 
the exemption as to the meal times of women* young persons and ehildren 
authorised tgr s. 40 of the same Act is applied. , 

400 feet in i^tories and workshops in which women and young persons 
are employed in cleaning and preparing fruit in pursuance of the special 
exception as to period of employment, times for meals, and holidays (Oraer of 
11th September, 1907, mode under s. 41 of the same Act* as to wm^ see, 
further, p. 507* poet). » 

The regulations and special rules for dem^ferous and unhealthy industries (as 
to which see p. 479* pdt) also contain venous requirements as to the amount 
of cubic feet of space per^rson to be provided. 

\’d) 'Eaotory aud Workshop Ac^490I (1 Edw. 7* o. 22)* s. 8 (2). s 
> i s) For defiuition, see p. 44%>anfe^ 

I/) ^ Workshop Ac^lOOl (1 Edw. 7, o, 22)* s. 8 (8), 

y ) Iowb, tu 3 (4). 

I, A) a* 157. For definition* sea p« 448* 
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person is employed, bat not so as to interfere with the purity ot 
the (t). 

The Secretary of State may, by special Order, direct with respect 
to any class of factories or workshops (except men’s workshops (k) 
and domestio factories or domestic workshops (1)) that thermo- 
meters be provided, and kept in working order, in each place and 
position as may be specified in the Order (m). 

Sttb-Ssci. S.—Lirngwathing, Painting and Wathing. 

1036. Every factory, workshop and workplace (n) must be 
kept in a cleanly state (o). In factories other than domestic 
factories (a) all the inside walls, ceilings and tops of the rooms 
(whether plastered or not), and all the passages and staircases, if they 
have not been painted with oil or varnished once at least within 
seven years, must (subject to any special exceptions (b)) be lime- 
washed once at least in every fourteen months, to date from the 
time when they were last limewashed ; and, if they have been so 
painted or varnished, must he washed with hot water and soap 
once at least in every fourteen months, to date from the time when 
they were last washed (c). 

Where it appears to the Secretary of State that in any class of 


(t) Factoiv and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 6 (1). For a 
decision on facts as to what are adequate measures, see BtMntan {Peter), Ltd, v. 
Plowden (1903), 67 J. P. 152 (quarter s^ons). In that case it was held that 
a temperature varying from 54° to 61° in a dr^maker’s workshop was reason- 
able; and in Deane v. Barnet (1901), 65 J. F. 235, a p<^e magistrate held that 
one of 50° to 55° in similar premises was not. In addition, certain minima of 
temperature have been prescribed by the regulations and special rules for 
dangerous and unhealthy industries (see p. 479, post). Furthermore, in every 
place in which tiie weaving of cotton doth is carried on the temperature must 
not be raised by any artificial means (except by gas used for lighting purposes) 
above 70°, except in so far as may be necessary for giving humidity to the 
atmomhere (iiut., s. 90). As to cotton doth factoiies generally, see p. 456, post. 

{k) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), e. 157. For defini- 
tion, see p. 443, ante. 

(n Faotoiy and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill (4) (e). For 
dmnition, see pp. 441, 442, ante. 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), a 6 (2). No special 
order has yet been made under this provision, but in dangerous and unhealthy 
industries, in addition to the reijuirements indicated in note (»), »apra, thermo- 
meters ore in most coses required to bo fixed. As to the employment of 
thermoinotiBrs in cotton doth idctorieSi sec ihid,, b. 92.^ Moroover^ m electrical 
stetions to which exceptions are extended under ibuieg St 40^ (Order of 11th 
March, 1903, as to see further p. 602, posQ, and also in factories and 



see, farther, pp. 606, 607, poet 

J S S^^o^dWbrkBhon Aet, Mpl (1 ’u®- 

idth Act, 1876 (38 & 89 W, c. 66), s. 91 ; and Public Heath (tiondon) Act, 
1891 f64 & 66 Vioi o. 76), s. 2 (1) (g) ; see, also, 'note (r), p. 447, anU. 

(a) IPaotory and Workshop Act, 1901 (1 Edw. 7, o. 22), S. Ill (6). For 


defimtum, see 


1 . 441, ante. 

try snd Workshop Act, 

a^Woikihop Aet, 1901 (1 Edw. 7,' ^ 22), •. 1 (8) 
wvii&asWitO'bakehouiMi, •MdM., •• 99, aad^ 459, jMif> 
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factories or parts thereof these provisions are not required, or 
inapplicable, be may by special Order grant to that class a special 
exception that such provisions shall not apply thereto (d). 

1037. Iff on the certificate of a medical officer of health or 
inspector of nuisances, it appears to any district council that the 
limewashing, cleansing or purifying of any workshop or part thereof 
is necessary for the health of the persons employed therein,^ the 
council must give notice in writing to the owner or occupier to lime- 
wash, cleanse or purify the same as the case may require (s). If 
the person to whom notice is so given fails to comply therewith 
within the time specified he is liable to a fine of 10s. a day during 
default, and the council may, if they think fit, cause the workshop 
or part to be limewashed, cleansed, or purified, and may recover in 
a summary manner (/) from the person in default the expenses 
incurred by them in so doing (g). 

Sub-Sect. 4.— Fcw<i7a<ton. 

1038. Every factory, workshop, and workplace (M luust be 
ventilated in such a manner as to render harmless, so far as is 


(d) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 1 (^4). By an 
Order dated 2nd November, 1903 [1903— No. 934] exemptions have been 
granted to (a) Blast furnaces, iron mills, copper mills, stone, elate, and 
marble works, orick and tile worlu in which ungkzed bricks or tiles are made, 
cement works, chemical works, gas works, flax scutch mills in which neither 
children nor young persons are employed, and sugar factories ; also the following 
parts of factories— namely, rooms for the storage of articles and not for 
the constant carrying on riier^in of any manufacturing process; pai-ts in which 
dei^e steam is continuously evolved in the process of manufacture; parts in 
which pitch, tu:, or like material is used (except in brush works) ; park in which 
unpainted or imvamished wood is manufactured, and in which there are no 

g lazed windows in walls or roof ; the part of a glass factory known as tiie glass 
ouse ; walls or tops of rooms made of glazed bricks, tiles, glass, slate, marble 
or galvanised iron, on condition that they are washed with soap and water at 
least once in every fourteen months ; the tops of rooms at least twenty feet 
high ; and the tops of rooms in print works, bleach works or dye works (except 
finisHng rooms or warehouses), or in grist mills, or in works in which are 
carried on agricultural implement mc^g, coach-making, engraving, the 
manufacture of starch, soap, and candies, and salting, tanning, or £essing hides 
and skins, (b) Shipbuilding works, gun factories, engineering works, Sectrio 
generating works, fiume dressing rooms of lace factories, and foundries other 
than founuies in which brass casting is carried on. 

These exceptions are subject to the condition that there shall be dOO cubic 
feet of space in the places included in (a) and 2,500 in those in (b) for each 
person employed ; ana they do not apply to mess rooms, engine hous^, fitting 
ahops or sanitaiy conveniences, except as regards walls or tops of glazed bricks, 
tiles, glass, slate, marble or galvanised iron, which are -mSxed with soap and 


’ may require any part of the' factory 

applies to be limewashed or wash^ if it apbeara not to be in a cleanly state. 

(c) Factory and Workshop A/it, 1901 (1 Edw. 7, c. 22), s. 2 (3), For forma 
ef notices, see Encyolopffidia of Forms and Precedents, Tol. X:, pp. 354, 355. 
As to London, see the loiblio Health (London) Act, 1801 (54 & 55 Tiot. o. 7(0, 
S. 25. ^ ^ , 

(/) See. title Magistkates. 

fe) ^Worywd Workshop Act, laOM^ 
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prAoticable, all the gases, yapoors, dust or other impurities gene* 
rated therein that may be injurious to health (t), and every factory 
(other than domestio factories (&) elsewhere than in London), 
workshop, and workplace must be kept free from effluvia arising 
from any drain, water-closet, earth-closet, privy, urinal or other 
nuisance (Q. 

1039. Sufficient means of ventilation must be provided and 
sufficient ventilation maintained, in every room in any factory or 
workshop (f») (except domestic factories (n), domestio workshops (n) 
or men’s workshops (o) ). The Secretary of State may, by special 
Order, prescribe a standard of sufficient ventilation for any class of 
factories or workshops, and an Order made under this provision may 
supersede any provision of the Act (p) or any Order as to ventilation 
in cotton cloth factories ( 9 ). 

1040. If the occupier (r) of a factory or workshop (including a 
cotton cloth factory in which humidity of the atmosphere is arti- 
ficially produced (s) ) alleges that the whole or part of the expenses of 
providing the required means of ventilation ought to be borne by 
the owner (t), he may apply to a court c4 summary jurisdiction, 
who may make such order concerning the expenses, or their 
apportionment, as appears to the court to be just and equitable 
under the circumstances of the case, regard being had to the terms 
of any contract between the parties (a). 


(t) Factory and Workshop Act, 1901 (1 Edw.»7, c. 22), s. 1(1) (d); Pnblio 
Health Act, 1875 (38 & 39 Viet. c. 55), s. 91 ; and Public Healui (London) 
Act, 1891 (54 & 56 Yiot. 0 . 76), a. 2 (1) (g) ; see also note (r), p. 447, ante, 

- - - - - 1 fl Edw. 7. 0 . 22), B. 1 1 1 (6). 

iblio Health (London) Act, 1891 (55 & 56 


(k) Factory and Workshop Act, IWl 
m Ibid., ss. 1 (1) (b), 2 (2); and Pub 
Viet. c. 76), s. 2 (1) (g). 

’m) Factory and Workshop Act, 1901 (1 Edw. 7, 0 . 22), s. 7 (1). 

' Ibid.,B. lll(4)(o). 

0 ) Ibid., s. 167 (1). 

See fbid,, s. 94 (3). 

q) Ibid,, B. 7 (2). By Order of the Secretary of State, dated 4th February, 
1902 [1902— No. 79], it is directed that Oie mesns of ventilation to be provide 
and maintainedin'every textile factory (not being a cotton cloth factory) in which 
atmospheric humidity is artificially produced by steaming or other mechanical 
applianoes, and in which special rules or regulations with respect to humidity 
are not for the time being in force, shall be such as to si:q>ply during working 
hours not less than 600 cubic feet of fresh air per hour for each person employed. 
There are special requirements as to ventilation in the Factory and Workuiop 
Act, 1901 (1 Edw. 0 . 22), Part 1V„ referring to dangerous and unhealthy indus- 
tries (see ibid., s. 74, and p. 476, ihm«) ; also in regard to cotton dott and other 
humid factories (see ibid., ss. 93, 94, and p. 447, poet) : a^ in^y of the regula- 
tions and special rules for dangerous and unhealthy indices, m to w^ch SM 
p. 479, poet. The Factory and Wor^hop Aoij 1907 (7 Edw. 7, 0 . 39), s. 3, 
imposes speoial regalations as to venialation in laundries (see p. 401, jmsvjb 
m As to definition of oooupier, see p. 447, ante. 

(s) See Factory and Work8h<5> Act, 1901 (1 Bdw. 7, o. 22), ss. 90 96; and 

p.i66,poat, . 

(i) For statutory definition of owner, see p. 447 , ante. 

(ay Factory end Worhshoji Act, 1901 (1 Edw. 7, o. 22), s. 7 (4). Oompare the 
diSar provnsons as to the expenses of makmg sferuoturel alterations to bake- 
bouses, and of providing means of escape from, fire, and the eases decided 
tbSMBrnder, at pp. 460, 468, 469, pwA 
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6i}B>BsaT. b.—Draimgt cf Floon, 

104L In factorids and workshops (other than domestic factories, 
domestic workshops (5) and men’s workshops (c)), or parts thereof 
in which any process is carried on which renders the floor liable to 
be wet to such an extent that the wet is capable of being removed by 
drainage, adequate means must be provided for draining it off (d). 

1042. In everv tenement factory (e) constructed on or since 1st 
January, 1896, where grinding is carried on, every floor must be so 
constructed and maintained as to facilitate the removal of slush, 
and all necessary shoots, pits and other conveniences must be 
provided for facilitating such removal (/). 


SuB-SsOT. 6. — Sanitary Conveniences, 

1043. Every factory and workshop (and, in London, every factory, 
wor^op, and workplace (g), and, in places where the Fubuo 
Health Acts Amendment Act, 1890, Fart HI. (fi), is in force (t) 
every building used as a worksliop or manufactory, or where persons 
are employed or intended to be employed in any trade or busineBs(A;)) 
must be provided with sufficient and suitable sanitary conveniences, 
regard being had to the number of persons employed or in attend- 
ance, and also, where persons of both sexes are, or are intended to 
be, employed or in attendance, with proper separate conveniences 
for persons of each sex (Q. 

Except in London (m) and places where the Public Health Acts 
Amendment Act, 1890, Fart III. (n), is in force (o) and in men’s 
workshops (p),the Secretary of State determines, by special Order (q). 


(&} Factory and Workriiop Act, 1901 (1 Edw. 7, o. 22), s. Ill (4)(e). For 
definition, aee pp. 441, 442, ante. 

(c) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 167. For definition, 
see p. 443, ante. 

(d^actory and Workshop^Aot, 1901 (1 Edw. 7, o. 22), s. 8 (11. The Factory 
and Workshop Act, 1907 (7 ^w. 7, c. 39), g. 3, makes special provision as to 
the drainage of floors in laundries, as do also certain of the regulations and 
special roles in dangerous and unhealthy industries (see p. 479, poet). 

(e) For definition, see p. 441, ante. 

Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 88 (1), and 

(a) PuWc Health (London) Act, 1891 (64 & 65 Yict. c. 78), a 38 (1). 

m 63 4 64 Viet c. 69. J> \ J 

(*} Bart m. of the Act extends only to districts in whidi it is roedally adopted 
(Bublio Health Acts Amendment Act, 1890 (63 4 64 Viet a 69). s. 2). ■ 

Ik) /Md.,e.22(a ‘ . 

(0 Factory and Workshop Act, 1901 (1 Edw. 7, e. 22), s. 9. For the general 
powera of local authorities to require the provision of sanitaiy conveniences, see 
title Bubuo Hsaxte Aim Locai. AuiainsTBATioir. 

(m) The Factory and Workshop Act 190L(1 Edw. 7, c. 22), s. 9, does not i^ly 

to the administrative county of London {tbiaX For provisions as to ge. 

Fuhlie Health (London) Act, 1891 (64 4 66 vlcb c. 78), s. 38, uid p. 463 Jpoft. 

(n) 63 4 64 Viet c. 69. . 

(o) See note (<X swro. 

(p) Fsetpry and Workshop Aet 1901 (1 Edw. 7, o. 22), s. 167, < 

(j) By an O^r of 4a February, 19(a [lOOS-JTp. 9], ffie Ssoretan. qf State 

^ determu^ as follows:— One wuiaiy oonveiflex)oe lor eaeh t«ran(y:«fire 
femalea, and <me for eadh twenty-five malee emph7ed '.ev .in eitendsiteei 



Part II.— Hraltb and Sanitabt Provisions. 


what is safiSoient and saitable accommodation within the meaning 
of the above provision 

1044. In London the sanitary authority mast (a), and in places 
where the Public Health Acts Amendment Act, 1890, Part III. (b), 
is in force (e) the urban authority may(d), where it appears to them 
that the requirements of these provisions are not complied with, 
require the owner or occupier of the factory, workshop, workplace, 
or other building in question to make the necessary alterations and 
additions, under a penalty not exceeding ^920, and a daily penalty 
not exceeding 408. («}. The notice should specify the alterations or 
additions required to be made (/). 

In places where the Public Health Acts Amendment Act, 1890, 
Pari III. ^), has not been adopted (except in London (li) ), the local 
authority^) may, by written notice, require the owner or occupier of 
any house used or intended to be used as a factory or building in 
which persons of both sexes are employed or intended to be employed 
at one time in any manufacture, trade or business, within the time 
therein specified, to construct a sufficient number of water-closets, 
earth-closets or privies, and ashpits for the separate use of each 
sex, under a penalty not exceeding £20, and a daily penalty not 
exceeding 40«. (k). 


6xot, I. 

Oeneral 

Provisions. 

Vowctsol 

local 

antbority. 


provided that where the number of males exceeds 100, and there is sufficient 
urinal accommodation, it is sufficient to provide one sanitary convenience fore^ 
twenty-Eve males np to the first hundred, and one for every forty afterwa^ ; 
and where the number of malee exceeds fiOO, if there is sufficient wnal 
accommodation y one sanitary convenience for eve^jy sixty males ; control ot 

the use thereof being reqiiired to be certified by the inspector. Odd numbers 
of nerwms count as twenty-five, forty, or sixty, aa the case may be. 

Every sanitary convenience must be kept in a cleanly state, sufficiently 
ventilated and lighted, must not oommunioate with any workroom except 
throuffh the open air or an intervening ventilated space (special provision being 
mad^or workrooms in use prior to Ist Janu^, 1903) ; mMt be under 
off, conveniently accessible, and if for the use of 
^per doors and fastenines; .if^both sexes are “^7” ®{ 

OieTOnvenienoes must not be visible to perrons at work, and, “ ^® 
adjoining conveniences, the approaches to toose for sex must be sepaiate. 
r#*\ Fftotorv and Workshop Act, 1901 (I Edw. 7, c. 22), s. 9 (2). 

(a) Public Health (London) Act, 1891 (54 & 55 Viot. o. 76), s. 38 (2). 

(5) 53 & 64 Viet. o. 59. 

tl) IS Sndment Act. 1890 (63 & « Jict. c 59) e. 22 ^), 

prmsedure in enforcing these penalties, see tifle Pubuo Hkalth amd Looai, 

at p. 462.^ J^P®® ^--‘it.viiitfforsuffldeuoy of the accommodation, 

to the quesSn whether ia notioe ha. been com. 


Act, 1890 (63 & 84 Vict. o. 69), s. 22 (4) ). 
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8I0V.L 

OiBiuiral 

Provisions. 

Place not 
kept in 
ocHUonnity 
with Acte. 


When deemed 
a nuisance. 


Authority to 
inspector to 

act. 


Sm-SnoT. of 

1045. If there is a contravention of the provieions as to cleanli- 
ness (J), freedom from effluvia (m), overcrowding (n), ventilation (o), 
temperature drainage (g), or sanitary accommodation (r), in any 
factory to^ which those provisions apply, or if there is any 
contravention of the provisions as to temperature (p) or sanitary 
accommodation (r) in any workshop to which those provisions 
apply, such factory or workshop will be deemed not to be kept in 
conformity with the Acts (s). 

A workshop to which the provisions as to ventilation (a) or 
drainage (b) apply, a workshop or workplace (c) to which the pro- 
visions as to freedom from effluvia apply (d), and a workshop, 
workplace or domestic factory (e) to which the provisions as to 
cleanliness (/), freedom from effluvia (g), overcrowding (/), or venti- 
lation (/) apply, will, if any of those provisions are contravened 
therein, be deemed to be a nuisance liable to .be dealt with 
summarily under the law relating to public health Qi). 

1046. If the Seoretary of State is satisiied that the provisions of 
the Acts, or of the law relating to public health in so far as it affects 
factories, workshops, and workplaces, have not been carried out by 
any district council (which term includes the council of a county 
borough (i), the Court of Common Council of the City of London, and 
a metropolitan borough council {j ) ), he may, by Order (A;), authorise 


Administiultion. Por the procedure in enforcing these penalties, see title 
Public Health aed Local Admikistration. 

S Factory and Workshop Act, 1901 (I Edw. 7, o. 22), s. 1 (1) (a), (3), (5) ; 
p. 449, ante, 

(m) lUd., s. 1 (1) (b). (5) ; and see p. 451, ante, 

I n) Ibid., 8S. 1 (1} (c), (5), 3: and seep. 447, ante, 

o) Ibid., 68. 1 (1) (d), (5), 7 (1), (2), (3); and seep. 450, ante* 

p) Ibid., 6. 6 ; and see p. 448, ante, 

q) Ibid,, 8. 8 ; and see p. 452, ante. 

(r) Ibid., 8. 9. And see p. 453, ante, for special penalties in cases where the 
Public Headth Act, 1875 (38 & 39 Viet. c. 55), s. 38, rublio Health Acts Amend- 
ment Act, 1890 (53 & 54 Viet. c. 59), s. 22, or Public Health (London) Act, 
1691 (54 & 55 Viet. c. 76), s. 38, is in force. 

(s) For penalty, see p. 631, post. 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), b. 7 (1) (2) (3); 
and see p. 450, ante. 
f 5) Ibid., s. 8 ; and see p. 452, ante, 

(c) See p. 445, amte. 

{d) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 2 (2) ; and SM 
p. 451, ante. 

(e) Far definition, see p. 441, ante. 

[/) FacUfty and Woikdiop Act, 1901 (1 Edw. 7, o. 22), s. 2 i 
Puhho Health Act, 1875 (38 & 39 "Viet o. 63), s. 91 ; Pnbho He 
Act, 1891 (54 A 55 Viet. o. 76), s, 2, and see pp. 447—460, ante. 

(g) Factory and Workshop Act, 1901 (1 BdV. 7, a 22), s. 2 (2) : Puhlio Health 
(Iwndra) Act, 1891 (54 & 56 Viet. e. 76), s. 2 (1) j and see p. 451, ante: 

^f«MhA.eb, 1876(38 ft 89 "Wet, o. 65), ss. 91—111, 251—2^66; 
Piiblio H^a Acts Amendment Act, 1890 (63 ft 64‘ Viet, o. 69), s. 6 ; PuWld 
Health (Lo^) Ao^ 1891 (64.^ 66 Viet. o. 76), as. 2—16, 116—128; abd 
•ee, Ksuera]^, tiUePuBuo Hbai.tb Aim Looai. AuMiinsxBATioir. 

(0 Fm^ tod Workshop Act, IWl (1 Edw. 7, o. 22), s. 164. 



Pabt II.~Hbai.xh m > Sahitabt Pbovisions. 

M inai^tor to take, during the period mentioned in the Order, saoh 
steps as appear necessary or proper for enforcing those provisions (0. 
An inspector so authorised has, for this purpose, the same powers 

respect to 

factones (m) ; he may take the hke proceedings for enforcii^g the 

SSr® health, fr for 

pumshmg or remedymg any default, as might be taken by the 

district counoa(»); and may recover from the district counk all 
such expenses as he may incur and as are not recovered from any 
other person (o). ^ 

1047 .^ Where it appears to an inspector that any act, neglect or 
default m relation to any drain, water-closet, priw, ashpit, water 
supply, nuisance, or other matter in a factory or workshop is 
punishable or remediable under the law relating to public health, 
but not under the Acts, he must give notice in writing thereof to 
the district council (n) in whose district the factory or workshop is 
situated, and the district council must make such inquiry into the 
subject of the notice, and take such action thereon, as seems to 
them proper, and must inform the inspector of the proceedings 
taken in consequence of the notice (p). An inspector may, for the 
purposes of this provision, take with him into a factory or workshop 
a medical officer of health, inspector of nuisances, or other officer 
of the district council (q). Tne notice which the inspector may 
give may have reference, not only to some neglect or default in 
relation to existing sanitary accommodation, but also to an alleged 
insufficiency of such accommodation (r). 

Where notice of an act, neglect or default is so given, and pro- 
ceedings are not taken within one month for punishing or i 
remedying it, the inspector may take the same proceedings as the ' 
district council might have taken, and may recover from them all 
the expenses which he incurs and which are not recovered from any 
other person and have not been incurred in any unsuccessful 
proceedings (s). The inspector himself, may give notice to the 
person concerned to remedy any such act, neglect or default ; ho 
is not confined to taking legal proceedings in respect of the neglect 
of an owner or occupier to comply with a notice given by the 
local authority (t). Such notice given by the inspector may, in 
oases where the Public Health Acts Amendment Act, 1890, Part 
III., is in force, be the subject of an appeal to a court of quarter 
sessions in manner provided by the Summary Jurisdiction Acts (u). 


Bmt.i. 

General 

Provisions. 


Power oC 
inspector to 
require local 
authority 
to act. 


Default of 

local 

authority 


8 Factory and Workdiop Act, 1901 (1 Edw. 7, c. 22), s. 4 (1). 

) Fop powers of inspectors, see p. 529, post, 

(n) For local authorities induded in the term, see p. For forms 

of notices, see Encyclopsadia of Forms and Precedents, Vol. X., pp. 356, 357, 

(o Fac^xy and Wo^shop Act. 1901 (1 Edw, 7, o. 22), s. 4 (2). 

(n JUd., 8.5(1). 

(a /iiU, 8.6(2). 

(r Tracey v. 2\etty Ss 8on$f [1901] 1 K. B. 444, per Lord ALVBBSTOjni, O.J„ 
at pi 453, 

m Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s, 5 (S), 
iQ Tracey v. PreMy db 8one, supra, per Lord Altsbstokb, U.J., at p. 464. 
lu) Lord ALYBBSTOKa, 0. at p. 455.' !Che aproal would lie under 

ilie Health Acts ABiend^ent Act» 1390 (53 4t 54 Yiot* Ot 59), s. 7, the 
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and, appairanily, the validity of thereqairaments of aneh notice t&ajSf 
then be considered (w). 

Sbox. 2. — Special Provinone. 

SoB-SBcrr. 1 . — CMkm Cloth and other Humid FadorUe. 

1048. In every cotton cloth factory — that is to say, in every room, 
shed or workshop or part thereof m which the weaving of cotton 
cloth is carried on (a), and in every textile factory (6) in which 
atmospheric humidity is artificially produced by steaming or other 
mechanical appliances and wherein regulations for dangerous 
trades (e) with respect to humidity are not in force (d ) — the amount 
of moisture in the atmosphere must not at any time exceed the 
amount set out in the table appended to the Factory and Worktop 
Act, 1901 (e), and the temperature must not at any time be raised 
by any artificial means (except gas used for lighting purposes) 
above 70° F., except in so far as may be necessary in the 
process of giving humidity to the atmosphere (/). The fact 
that one of the wet-bulb thermometers in the factory gives a higher 
reading than that shown in the table for the temperature existing 
in the factory is evidence that the amount of moisture in the 
atmosphere exceeds the prescribed limit (p). In the case of cotton 
cloth factories the Secretary of State may by Order Qi) repeal or 
vary the table and substitute any new or amended table therefor, 
but such new or amended table cannot come into operation until it 
has been laid before Parliament for forty days, and has not been 
disapproved of by either House (i) ; and, in the case of the other 
textile factories referred to above, he may, by special Order (k), 
modify that table fj). 

1049. The occupier of every cotton cloth factory in which atmo- 
spheric humidity is produced by artificial means (except gas used 
for lighting purposes only) (m), and of any other textile factory 
referred to in the preceding paragraph (n), must, at or before the 
time at which the artificial production of humidity is commenced, give 
notice thereof in writing to the chief inspector, to whom must to 


inspector standing in tiie place of the local authority ; and as to such appeals, 
generally, see title tfaoisiBATES. 

(w) Traeoy v. Prdty d done, [1001] 1 K. B. 444, per Lord Alvbkstomb, OJ., 
at pp. 403, 4M ; and compare note (/), p. 403, ante, 
fa) Faotoiy and Workuiop Act, 1001 (l Bdw. 7, o. 22), s. 90. 

For definition, see p. 436, ante. 

See, hereon, p. 479, ocsf. 

:) Factoid and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 96, 
e) Ihid., Sched. 17. 


/) md.. s. 90 (1). 
p) Ibid., s. 90 (2). 
h) No Ordw has v< 


.0) No Order he^et been made under thiaprovirion, but see note (k), t^ra. 
(«) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 91. 

J») Ity an Order dated 24& Bedlnnber, 1898 ri898-No. 1114], a sperial table 
«f maxtmumhunudity has been substitatedfor tto table in the Fourth ficb^iile 

i see noiejs), ewpra) in factories wherwthe spinning of merino, cashmere at wetd 
)y«ig/‘Fi«i(&” or ‘‘dw” process is oa**dm. . , ^ 

WTaotoiy ato Workshop Aol» 1901 (1 Bdw. 7, a 22), s. 96, 
to) /btd., 4 .63(1). , . 

(a) JMi.,a.-96. .;i-. 



Part H.— Hjealtb anb Sanwart Provisions. 

reported, by an inspector visiting the factory at least once in every s. . 

three months, in the prescribed form, the resnlts of his OTftn'inftf.in n S^teeial 

into the temperatnre, atmospheric humidity and quantity of fresh Fro<i^ns. 
air in the factory (o). The occupier of the factory may give written 
notice at any time that he has ceased to produce humidity by 
artificial means, whereupon this provision ceases to apply (p). 

lOfiO. The water used m cotton cloth factories for the purpose Cleftnlinon 
of producing humidity must either be taken from a public supply of '>7 

drinking water or other source of pure water or must be effectively 
purified to the satisfaction of the inspector, all ducts for the intro- piodocel 
duction of humidified air being kept clean (q ) ; and the pipes used 
for introducing steam into a cotton cloth factory wherein the 
temperatnre is 70° F. or oyer must, so far as they are within the 
shed, be as small in diameter and length as is reasonably 
practicable, and covered with non-conducting material so as to 
minimise the amount of heat thrown off-O). 

1051. In cotton cloth factories in which humidity is produced by Ventilatioa. 
artificial means (except gas used for lighting purposes only), the 
ventilation must be such that during working hours the proportion 

of carbonic acid in the air does not exceed nine volumes to every 
ten thousand volumes of air in any part of the factory (s). 

1052. In every such factory erected since 2nd February, 1898, an cloak room 
adequate cloak room or cloak rooms, duly ventilated and kept at a 
suitable temperature, must be provided for the use of all persons * 
employed therein (t). 

1053. The outside of the roof of evpry such factory naust be White, 
whitewashed before 81st May in each year, and the whitewash washing roob. 
effectively maintained until 81st August. The inspector may, 
however, approve and certify some alternative method as equally 
satisfactory (a). 

1054. In every cotton cloth factory (b), and in every other Thermometer, 
textile factory (c), there must be provided, maintained and kept 

in correct working order, for the purpose of recording the humidity 
of the atmosphere and the temperature, two sets of standardised 
wet and dry bulb thermometers, one set being fixed in the centre 
and one at the side of the factory or in such other position as the 
inspector may sanction or direct, so as to be plainly visible to the 
workers. The occupier or manager or person for the time being in 


(o) Factory and Workshop Act, 1901 (1 Bdw. 7, o, 22), s. 03 (2). 

This provision does not apply to otoer humid fsctoties 

(r)'/w«?’s. 94 (2) (not applicable to other humid factories (»J»y., B. 96) ). 

W JWd.. s. 04 (3). As to the inofflenoe of toe cost of providing toe m^s of 


vmtiUtion, see p. 461, onto. The provision 4oos not apply to other humid 
laotories mi., s. 98). , 


04’(« (not applioable to otoer humid faotorioe(<Kf , e. 961 ). . 
V) iWd.. s. 94 (4). The provirion does not apply to otoer hcqmd factories 


AVTCVta D* \w/e 

ia. , 0. ^ 

}) iWd., 8.03(1). 

, Sm p. 486, onto 
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charge of the factory must, except in the ease of cotton spinning 
millB (d), read the thermometers daily, when any workers are 
employed, between 10 a.m. and 11 a.m., and between 8 p.m. and 
4 p.m., and also, in the case of cotton cloth factories (e), tetween 
7 a.m. and 8 a.m., recording the readings at each of those times on 
the prescribed form (/), wmch form is to be kept hong up near the 
thermometers and forwarded, duly filled up, at the end of each 
month to the inspector of the district, a copy being kept at the 
factory for reference (g). Each form ia primd facie evidence of the 
humidity of the atmosphere and temperature in the factory (h). 
A copy of the Humidity Table (i) must also be kept, properly 
framed and glazed, in a conspicuous position near each set of 
thermometers (k). 

1055. If there is a contravention of any of the^ foregoing pro* 
visions with respect to cotton cloth and other humid factories, and 
such contravention is continued or not remedied or is repeated 
within twelve months after notice in writing has been given by the 
inspector to the occupier of the factory, such occupier is liable, for 
the first offence, to a fine of not less than £S or not more than 
£10, and, for every subsequent offence, of not less than £10 or 
not more than £20 (f). 

SuB'Sect. 2. — BakeTumttt. 

1056. It is unlawful to let or suffer to be occupied or to occupy 
any room or place as a bakehouse (m), unless the following regula* 
tions are complied with(n). 

There must be no wa^or-closet, earth-closet, privy or ashpit 
within or communicating directly with it, and no drain or pipe for 
earln^g eff sewage matter inay have any opening within the bake- 
house. Every cistern for supplying water to it must be separate 
and distinct from any cistern for supplying water to a water-closet. 
The penalty for non-compliance is a fine not exceeding 40«., and 
a further fine not exceeding Be. a day during contravention after 
conviction (o). 

1057. All the inside walls, ceih’ngs or tops of the rooms of a 
bakehouse (whether plastered or not), and all the passages and 


d) Factory and Workdiop Act, 1901 (1 Bdw. 7, o. 22), s. 96. 

e) Other humid factories are excepted (ibid,, s. 96). 

*/) For this form, see Sched. IV., 

') Ibid., s. 92 (2) (b), (o). 

0 /Wd., 8. 92(2)(o). 

|t) See Sched. Iv., iUd., and p. 4(6, ante. 

(k) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 92(2)(d). 

(l) Ibid., 88. 9(, 96. As to the recoverv of fines, see p. (30, poet. Jdsticeii 

are not empowerM by the Summary Jarisdi^on Act, 1879 (42 & 43 Vick o. 49), 
8. 4, to reduce the fine for a first offence below £6 (Otborn v. Wdod BrWun, 
[1897] 1 a B. 197). • V .. 

'«) For definition, seep. 440, ante. . 

n) Factoy and Workshop Act, 1901 (i Bdw. 7, o. 22), s. 97. For the npe<^l 
ier as to the proportion of ool^ feet of space per person to be provide in 
certain bakdxousee, see note (e), p. 448, ants. 

(o) Factory md Workdn^ Act, 1901 (1 Bdw. 7, o. 22). As'to ^ xeoomy.cf 
fine*, see p. (30, post. ' » 


J 
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Pabt II.— Hbaitch akd Sanitabz Peovisions. 

B|ft ir cft66B> mivit Bithor b6 p&iutdd with oil or bo v&miBbGd or limo* sbot. s. 
WAsh^ or Iw partly painted or vamUhed and partly limewaehed. 

It punted with oil or varnished, there must be three coats of paint FrovlaiaiiB. 
or yariiish, which must be renewed at least once in seven years 
and washed with hot water and soap at least once in six months. 

If limewashed, the Umewasbing mast be renewed at least once in 
six months (p). 

1068. A place on &e same level with a bakehouse and forming p- j. 

part of the same building must not be used as a sleeping place, Bleeping 
unless it is effectually separated from the bakehouse by a partition 
extending from floor to ceiling, and has an external glazed window 
of ah area of at least 9 su^mcial feet, of which at least 4} feet 
are made to open for ventilation (g). The penalty is 208. for the 
first and £5 for any subsequent offence (r). 

_ 1059. The occupier of ^ a room or place used as a bakehouse is inaanltaty 
liable to a fine not exceeding 408. for the first offence, and £5 for any bt^ehooges. 
subsequent offence, if a factory inspector (a) or a district council (b) 
can satisfy a court of summary jurisdiction that such room or place 
is, on sanitary grounds, unfit for use or occupation as a bakehouse (c). 

In addition to or instead of inflicting a fine, the court may order 
the occupier to adopt means, within a time stated, for removing 
the ground of complaint. If, after the expiration of the time so 
limited or by a subsequent order enlarged, the order is not complied 
with, the occupier is liable to a fine not exceeding jSl for each day 
of non-compliance (d). 

1060. No underground bakehouse (thatis to say, no bakehouse any undetgTonnd 
baking room («) of which is so situate that the surface of the floor bakeboiuMB. 
is more than 8 feet below the surface of the footway of the adjoining 
street or of the ground adjoining or nearest to the room (/) ) may be 
used as a bakehouse (g), unless it was so used on the 17th August, 

1901 (h). '^ethet a place is so used is a question of fact (i). 

Premises formerly used as a bakehouse, but temporarily without a 
tenant, are being so used if the landlord is trying to let them for 
that purpose (k). 

Underground bakehouses used on the 17th August, 1901, can only 


( «) Factory and Workshop Act, 1901 (1 ISdw. 7, c. 22), s. 99. A ba^ouso 
where the ” provisions are contravened unll be deemed not to be kept in con- 
formity with that Act (ttid., s. 99 (2) ). As to penalty, see p. 031, post. 

(a jfactory and Workshop Act, 1901 (1 Fdw. 7, o. 22), s. 100. 

Ir Hid. As to the recovery of jfines, see p. 030, post. 

(t Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 118 (8). 
lh\ For the mecming of this expression see p. 404, ante. 

(ej Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 98. 
ld\ Ibid. Astothereooveryof fines, seep. 030, jxwt, . . 

(e) J.e.. any room used lor baking or any purpose mcidental thereto 
(Factory and Workshop Act, 1901 (1 Edw. 7, «. 22), s. 101 (3) ). 

(/) Ibid. 

J For definition, see p. 440, ante. , , , 

Factory and Workshop Act, 1901 (1 

in oonteivention of these provisions wUl be deemed a workshop not kept 
in oonfonnitr with that Act (tWa., s. 101 ® ). ^ As to penalty, ^ p. 031,^ 
(0 flchwenierW V. Wilkini, [1898] 1 Q. B. 640, per Wbiohi, J., at p. 6^. 

Jio iwa. 
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SutoT. 2. continue to be so used if certified by the district council (Q to be 

fitieelal suitoble for that purpose (m) as regards construction, light, and 

Provisions, ventilation, and in all other respects (n). The occupier may, within 
twenty-one days from the refusal of such certificate, apply to a court 
of summary jurisdiction, who may grant the certificate if it appears 
to the court that the bakehouse is suitable in the above respects (o). 

Where any place has been let as a bakehouse, and such certificate 
cannot be obtained unless structural alterations are made, and the 
occupier aUeges that the expenses of the alterations or part of 
them ought to be borne by the owner, the occupier may apply to a 
court of summary jurisdiction, who may make such order con- 
cerning the expenses or their apportionment as appears to be 
just and equitable in the circumstances, having regard to the terms 
of any contract between the parties (p) ; or in the alternative, at 
the request of the occupier, the court may determine the lease (q). 
The court of summary jurisdiction is the statutory tribunal for the 
decision of the question, and there is no^ jurisdiction in the High 
Court to entertain an action for determining such a dispute (r). 

Beun 1061 . In respect of retail bakehouses (that is to say, bakehouses or 

iMkehousecu places (not being factories (s)), the bread, biscuits, or confectionery 
baked in which are sold, not wholesale, but by retail, in some shop 
or place occupied therewith), the district council (t), or council of 
a county borough (a), and in London the Court of Common Council 
and the metropolitan borough councils {b), are to enforce the above 


(Z) See p. 434, ante, and note (3), infra, ^ By the Factory and Work- 
shop Act, 1901 (1 £dw. 7, c. 22), s. 101 (3), London imdergrouua bakehouses, 
which are workshops, are speancaUy placed under the control of the Court of 
Conmion Council and the metropolitan borough councils. 

(in) 1 hid,, s. 101 (2) ; and Evane t. Oallon i Son (1904), 68 J. P. 637. 

(n) Factory and Workshop Act, 1901 (1 £dw. 7, o. 22), s. 101 (4). For penalty, 
see note (A), p. 439, ante ; and for a form of such certificate, see^cyclopsedia of 
Forms and Precedents, YoL X., p. 370. 

(o) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 101 (7). 

(p) *‘l think that the apporUonment is to be such as is just and equitable 
unaer aU the circumstances of the case, of which the contractual relations 
between the parties form part only ” (Stuckey y. Hooke, [1906] 2 K, B. 20, 0. A., 
per Fletcher Moulton, L. J., at p. 23). dompare the similar provisions as to 
the expenses of ventilation, p. 431, ante, and of providing means of escape from 
fire, at p. 469, post, 

f Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), a. 101 (8). 

M Stuckey v. Hooke, supra, following Homer v. FranhUn, [1903] 1 E. B. 
479, 0. A., as to which see p. 469, poet. It is doubtful whether the expenses 
of stnictuiul alterations for the purpose of obtaming a oertifioate are ** im- 
positions and outgoing I* within the terms of a covenant in a lease that the 
lessee should pay **all impositions and outgoings for the time b^g payable 
either by landlord or tenant in respect of the premises.” In Qol&tein v. 
Hollingsworth, [1904] 2 K B* 378, and MottU v.- Bead, [1904] 2 E. B. 383, 
it was held that the expenses of structural alterations were within such a cove- 
nant. These demsions were, however, questioned by Fletohbb Moulton, L. J., 
in Stuckey v. Hooke, supra, at p, 26; &d in Homer v. FrankUn, supra, 
Bomer, L.J., at p. 489, reserve the right to consider the grounds on which 
those cases were decided ” ; but compare VAUGHAN Williams, TmJ,, in Stuckey 
V. Hooke, supra, at p. 24. As to Ibe efieot of such covenants geneially, see 
title Landlobi) and Tenant. .... 
s) For definition, see p. 436, anie^ 
ty Factory and Worktop Act. 1901 (1 Edw. 7, o. 22), S. 102. 

\a)ih^; andsee8.134. , 

W Ihid.; and see s. 133. In the motiopoUs these authdriUes also ettforoe 
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provisions as to bakehonses, and, for this purpose, the medical 
officers of health of those bodies have all the powers of a factory 
inspector in regard to entry, inspection, taking legal proceedings, 
and otherwise (c). 


SuB-SxoT. a.—Laundriet. 

1002. In every laundry (d) a fan or other efficient means must, 
if mechanical power (e) is used, be provided, maintained, and used 
for regulating the temperature in every ironing room, and for carry- 
ing away the steam in every washhouse (/) ; all stoves for heating 
irons must be sufficiently separated from any ironing room or iron* 
ing table ; and gas irons emitting noxious fumes must not be used ; 
the floors must also be kept in good condition and so drained as to 
allow the water to flow off freely (g). 

Sub-Sect. 4.—Eome Work. 

1063. If a place in which work is carried on for the purpose of 
or in connection with the business of a factory or workshop is 
dangerous or injurious to the health of the persons employed 
therein, the district council may give notice in writing (h) to the 
occupier of such factory or workshop, or to any contractor 
employed by him, and such occupier or contractor will be liable to 
a fine not exceeding dSlO (t), if, after one month from receipt of the 
notice, he gives out work to be done in that place, and the court 
finds such place to be injurious or dangerous as aforesaid (k). 
This provision applies to places from which any work is given out 
as if they were workshops (Z) ; but it applies only to such classes of 
work as the Secretary of State may specify by special Order (771). 


the provisions as to underground bakehouses which are workshops (Factory 
and ^Workshop Act, 1901 (1 Edw. 7, c. 22), s. 101 (5), and Publio llealta 
(London) Act, 1891 (54 & 55 Yiot* c. 76), s. 26. 

(c) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), b. 102. As to the 
powers of an inspector, see p. 529, post. 

(d) Factory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 3. As to the term 
** laundry,” see p. 437, ante, 

(a) See note (A), p. 436, ante. 

(/) As to the general requirements in regard to temperature and ventilation 
in factories and workshops, which have also to be observed, see pp. 448, 450, ante. 

(g) Oompaxe p. 452, ante. Offences under this provision ue punishable under 
the Factory and Workshop Acts and not under the Public Health Acts, even 
though the laundry is a workdiop (Factory and Workshop Act, 1907 (7 Edw. 7, 
c. 39), B. 3). Inoaseof contravention the laundry will bedeemedafactory or work- 
shop not kept in oonformitv with the Acts (i5tS.). As to penalty, see p. 631, post. 

(h) For a form of notice, see Encyclopaedia of Forms and Precedents, 
VoL X., p. 372. As to “ district council,” see p. 454, on<e. 

(») As to the recovery of fines, see p. ?35, 

(k) Factory and Workshop Act, ^J901 (1 Edw. 7, 0 . 22), s. 108 (1). 

m /Wd.,.fl. 108 (2). , ^ V .xj ^ rm. 

(m) IUd.f B. 108 (8). The followingolossesol work have been specified The 
making, cleaning, washing, altering, ornamenting, finishing, and repainng of 
veoriw avparel; IIm making, ornamokting, mending and finidiing of 1^, 
lace oiutUBS, and nets; the making or s^h^. 

pnoaola, - ^ 

oattona. I 
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bwt. i. 1064> If the Qceupiec of a faotory or .\rorInhop or, of apy .place 
. Special from whioh any work is given out, or any contractor Muployed 

Pn^tons. him, causes or allows wearing apparel to be made, cleaned, or 
Work done repaired in any dwelUng<honse or building occupied therewith 

iainteoted whilst any inmate thereof is suffering firom scarlet fever or 

piewlaM. smallipox, then, unless he proves that he was not aware of 
the existence of the illness and could not reasonably have been 

expected to become aware of it, he is liable to a fine not 

exceeding J610 (n). 


Fwnnln 
ease of 
Infectious 
dieeasee* 


1066. If any inmate of a house is suffering from an infectious 
disease required by law to be notified (o)^ the district council (p) 
may mahe an order forbidding the making, cleaning, washing, alter- 
ing, ornamenting, finishing and repairing of wearing apparel, and 
any work incidental thereto, (and such other classes of work as 
may be specified by special Order (q) of the Secretary of State), to be 
given out to any person living or working in that house, or such 

E art thereof as may be specified in the Order (r); The Order may 
e made notwithstanding that the diseased person may have been 
removed ffom the house ; and is to be made either for a specified 
time or subject to the condition that the house or part thereof 
liable to be infected shall be disinfected to the satisfaction of the 
medical officer of health or that other reasonable precautions shall 
be adopted (a). Such Order may be served on the occupier of any 
factory or workshop or of any other place from which work is given 
out, or on the contractor employed by such occcupier (t). The 


of xacquot or tennis balls; the making of eleotro-plate, files, locks, latches, 
keys, artificial flowers, tents, paper bags, brushes, stuffed toys, baskets, oart 
(including swivels, rings, loops, gear buckles, mullin bits, books, and 
attachments of all kinds), nets (other than wire nets), boxes or other receptacles 
or parts thereof made wholly or partially of paper, cardboard, chip, or similar 
material, and iron and steel chaius, cables, anchors, and grapnels; or any 
processes incidental to the above (Order of May 23rd, 1907 [1907 — No. 408] )• 

(n) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), a. 109. As to tne 
recovery of nnes, see p. 536, jpost. 

(o) See Infectious Disease (Notification) Act, 1889 (62 & 63 Yict. c. 72), s. 6, 
which defines the diseases to be notified to be : small-pox, cholera, diphtheria, 
membranous croup, eiysipelas, scarlatina or scarlet fever, and typhus, typhoid, 
enteric, relapsing, continued and puerperal fever. Bys. 7,t6tV/.,theIocaI auwority 
may include other infectious diseases, subject to the approval of the Lo(^ 
Government Booid ; and see title Ptn^Lio Health and Local ADMiNiSTfiATiON. 

(p) As to definition of ** district council,'* see p. 464, ante. In the event of 
urgency the powers conferred upon the district council may be exercised -by any 
two or more members of the council acting on the advioe of the mescal officer 
of health (Factory and Workshop Act, 1901 (1 Edw. 7, o, 110 (3)). For 
a form of order, see Enoydopsedla of Forms and Erecedents, vol. X., p. 374. 

(g) By the Home Work Qraer of May 2drd, 1907 [1907— No. 406], the elasm 
of work thus forbidden to be given out are those set out in note (m), p. 461, awU, 
except cabinet and furniture making, and the making of electiro-][^t6^ filra, 
locks, latches, keys, cart gear, and iron and steel ohaSis, cables, andim, and 
grapnels. 

(f) Factory and Workshop let, 1901 (1 Edw. 7, o. 22), s. 110(1) (6). For a 
form ^ Older, see Encyolopfledia of Forms and Precedents, Vol. X., p. 373. 

(») md WoA8hop4:ot, 1801 (l 7, o. 22), a. 110 (2). Pot' the 

g^eial law as to precautions against infectious diseases, see tme PuisZilo 
fijBAI/ra Aim LoOAL ADiamSTSEUlllOH. 

(I) Factory and Workshop Act^ 1901 (1 Edw, 7, o. 22), s. llO (1), , . 



iND SaLNiTART Provisions. 

pMialty for #iiaraveniion of the provisions of the Order is a fine 
not exceeding d01O (a). 


1066. If persons are employed in snch classes of \rork as the 
Secretary of State may by special Order specify (6), the occupier of 
every factory and workshop, and every contractor employed by him 
in the business of the factory or workshop, is required to keep in the 
prescribed form and manner, and with the prescribed particulars (c), 
lists showing the names and addresses of all persons directly 
employed by him, either as workmen or as contractors, in the business 
of the factory or workshop, outside the factory or workshop, and 
the places where they are employed (d), and to send to an inspector 
such copies of or extracts from such lists as the latter may 
require (d). Copies of the lists are also to be sent to the ^strict 
council on or before 1st February and let August in each year(d). 

The district council (c) must cause these lists to be examined, and 
must furnish the name and place of employment of every outworker 
included therein whose place of employment is outside its district to 
the council of the district in which such place of employment is (/). 

The lists kept by the occupier or contractor must be open to inspec- 
tion by any inspector and by any duly authorised officer of the district 
council, and the copies sent to the council, and the particulars 
furnished by one council to another, must be open to inspection by 
any inspector (^). 

These provisions as to lists of outworkers apply to any place 
from which any work is given out and to the occupier* thereof, and to 
any contractor employed by him in connection with such work, as 
if that place were a workshop (h) ; and the penalty for contraven- 
tion is a fine not exceeding 40s., and for a second or subsequent 
offence, £5 (i). 

Sub-Sect. 6.—8hopt. 


1067. In all rooms of a shop or other premises where goods are 
actually retailed to the public, and where female assistants are 
employed in such retailing, the employer is to provide behind the 
counter, or in some other suitable position, not less than one seat to 
every three female assistants employed in each room (k) under a 
penalty not exceeding £S for a first offence, and not less than £1, 
nor more than £5, for a second or subsequent offence (1). 


(a) Factory and Workshop Act, 1901 (1 Edw. 7, c, 22), s. 110 (4). 
recovery of fines, see p. 636, post. 


As to the 


recovery of fines, see p. 636, . , , , . ^ r ^ j 

(6) The classes of work are those included m note (m), p. 461, ante (Order of 
May 23rd, 1907 [1907-No. 408]). ^ ^ ^ ^ # 

(c) The form and manner of, and the particulars to be included m, lists of 
nutworkers are set out in the schedule to the Order of May 23rd, 1907 

V007— No. 408]. , 

fd) Footoiv and VVoAshop Act, 1901 (I Edw. 7, o. 22), b. 107 (1). 

[«) As to definition of “district connoil,” see p. 464, ante. 

(/) Factory and Workshop Act, 1901 1 Edw. 7, o. 22), s. lOT (2V For a 
fomof Budh anotice, see Enoydtqwedia of FonnBmd Pweedente, Vol.X., p. 371. 
(ff) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s., 107 (3). 
ft) 107(4). 

(») l‘M(i..8.107(6). X , 

ft) Seats for Shop Aeristants Ant, 1899 (62 & M Viot. o. 21), s. 1. 

(t) fbid., s. 2. For jwovisionB rdating to the hours of omployment in shops, 
*oe pp; 60P et Mgi. 
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Part III. — Provisions as toTP^ciiBft and 

Nuisance. 

Sbot. 1 . — ProvUiotiB for seeuring Safety. ' 

Sob*Sbot. l,— Fencing of Maehintry. 

1068; In a faetornir, every hoist or teagle, and every fly-wheel 
directly connected with the steam or water or other mechanical 
power (m), whether in the engine-hoase or not, and every part of any 
water wheel or engine worked by any such power, mast be securely 
fenced (n); and every wheel-race not otherwise secured must M 
securely fenced close to the edge of the wheel-race (n). This duty 
is absolute, and must be performed whether or not the machinery 
in question is in fact dangerous without fencing (o). 

All dangerous parts of the machinery (p) in a. factory, and every 
part of the mill gearing (q), must either be securely fenced or be 
in such position or of such construction as to be as safe to every 
person employed or working in the factory as if it were so fenced (r). 
This requirement is general, and is not limited to the machinery 
supplying motive power to other machinery (s) ; nor is it confine 
to machinery which is in itself dangerous in the coarse of careful 
working (t). Whether or not any part of machinery is dangerous 
is a question of fact and degree to be decided by the court (a). To 
fence in the manner usual in the best regulated factories in the 
locality is not necessarily a sufficient compliance with this 
provision (b). 

•ft 

1069. All fencing must be constantly maintained in an efficient 
state while the parts required to be fenced are in motion or use, 
except where they are under repair or under examination in con- 
nection' with repair, or are necessarily exposed for the purpose of 
cleaning or lubricating or altering the gearing or arrangements of 
the parts of the machine {e). 

(m) See notes (a) and (h), p. 436, ante. 

(n) Factory axid Workshop Act, 1901 (1 7, o. 22), s. 10 (1). The proyision 

does not apply to machinery in a place which is no part of an existing factory, 
although within the close, curtili^e, and precincts of a factory (Lewis y. Gilbertson 
df Co., Ltd. (1904), 91 L. T. 377 ; and see p. 443, ante). ^ ^ 

1 o) Doel y. Shepard (1806), 0 B. & B. 866. 
p) For definition, see p. 446, ante. 
g) For definition, see p. 446, nmte. 

r) Factory and Workshop Act, 1901 (I Edw. 7, o. 22), s. 10 (1). 
s) Bedgrave y. Lloyd A Sons, Lid., [1896] 1 Q.B. 876, where the magistrate 
without determining whether or not a press worked by steam power vm' 
danmous, had held that the part ci the press where the accident happened was 
not dangerous maobinery requiring to be xepced. The magistrate “ ought to have 
inquired whether the part of the machinery at which the accident happened was 
a part of the maehineiy which was dangerous*' iiHd.g per Gate, at 
fp^ 879, 880). * A , 

(ti Sindle y. BvrtmsOe, ri897]4 iSL B. 192. 

1 o) jBM.gper'Wiujs, J., at^. 195. 

S0hqiade.8ehun€hCi666)g Uh.1l!.(o.B.)253. > r ‘ 
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SIWBIot. 2. — Self-acting Machinee, Sbot. 1. 

1070. In a factory erected on or since let January, 1896, the Provisions 

traversing carriage of any self-acting machine must not be allowed for 

to run out within a distance of 18 inches from any fixed structure securing 

not being part of the machine, if the space over which it runs out 8af^« 

is a space over which any person is liable to pass, whether in the « Bnnning- 

course of his employment or otherwise; but nothing in this outBpaces.** 
provision is to prevent any portion of the traversing carriage of 
any self-acting cotton spinning or woollen spinning machine being 
allowed to run out within a distance of 12 inches from any part of 
the head stock of another self-acting cotton spinning or woollen 
spinning machine (d). 

1071. A person employed in a factory must not be allowed to be ReBtrictlons 
in the space between the fixed and traversing parts of a self- allowing 
acting machine unless the machine is stopped wuth the traversing 

part on the outward run, but the space in front of a self-acting 
machine is not to be included in the space aforesaid (e). If a 
person is in the above-mentioned space in such circumstances 
that the person in charge of the machine believes the former not 
to be in such space, the former is not regarded as being allowed 
there, for the words “ must not be allowed ’* do not mean “ shall be 
prevented ’* (/). The provision is not confined to acts allowed by 
the occupier himself, but extends to acts permitted by his servant 
or agent {g). 

A woman (/<)> young person (t), or child (&) must not be allowed 
to work between the fixed and traversing part of any self-acting 
machine while the machine is in motion *by the action of steam, 
water or other mechanical power (Z). 

Sub-Sect. 3. — (Jrindhig in Tenement Factories, 

1072. Where grinding is carried on in a tenement factory (wi) Require- 
(not being a textile factory (n) ), drum-boards to fence the shafting menu, 
and pulleys and belt guards must be provided, hand rails must be 

fixed over the drums, and the whole kept in proper repair. Floors 


s. 10 (2)). As to peniilty, see p. 631, poet ; see also Vemey v. Fletcher 
{Mark) tfe S ns, Ltd,, flOOO] I K. B. 444; Scott v. Broi^kfi^d Linen Co„ Ltd,, 
[1010] 2 I. R. 609, For the remedy of a workman injured by his master’s 
neglect to cany out these provisions, see note (/t), p. 631, post; and titles 
Master AND Servant ; Neoliqbncb. 

id) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 12 (1). For contra- 
vention the factory will be deemed not kept in conformity with the Act (i6td„ 
8. 12 (4) ). As to penalty, see p. 631, post, , 

(e) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 12(2). A person 
flowed to be in this space or to work in contravention of this section is c 


I deemed 


allowed to be in this apace < 

to be emidoved contrary to the Acts {ihid., s. 12 (4) ). 

(f) Onibir*-e v Fertt Co,, Ltd, (190J), 85 L. T, 649. 

(J) Ibid,, per Lord Alvekstone, C.J., at p. 661. 

V6) For definition, see p. 445, anie,^ 

(t) For definition, see p. 445, anH, , 

(A) For definition, see p. 445, anU. zot -n 

(0 Factory and WorksEop Act. 1901 (1 Edw. 7, o. 22), 8. 12 (8). For mean- 
ing of steam, water or other mechanical power, see notes [g) and (A), p. 43u, 
ante. For penalty for employment contrary to the Act, see p. 633, post, 

(m) For aefluition, see p. 441, awU. . . • 

(») and Workshop Act, 1901 (1 Edw. 7, o. 22), a. 88 («). For dciR- 

iiiim,sMp.436, ante! 
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oonstrnoted on or since 1st January, 1896, ^'st be ii^!^nstraoted 
and maintained as to bwilitate the removal of. slash, and all 
necessary conveniences provided to facilitate such removal; and 
every grinding room or hull established on or after the same date 
most be so constructed that, for light grinding, there shall be aclear 
spaoe of 8 feet at least tetvreen each pair of troughs, and for heavy 
grinding a clear space of 4 feet at least between each jiair of 
troughs, and 6 feet at least in front of each trough ; wlme the 
sides of all drums in such grinding room or hull must be dosely 
fenced. A grindstone erected on or after the same date must not be 
run before any door or other entrance, nor, except in pursuance of 
a special exemption granted by the Secretary of State (o), may one 
grindstone be run before any fire-place or in front of another. 
The owner of the factory is responsible for the observation of these 
regulations (p). 

It is the duty of the owner and occupier respectively of such 
a fiiotory to see that such part of the horsing chains and of the 
hooks to which the chains are attached as are supplied by them are 
kept in efficient condition (q). 


1073. Tn every such factory where grinding of cutlery is carried on 
the owner must provide that there shall at all times be instantaneous 
communication between each of the rooms in which the work is 
carried on and both the engine-room and the boiler-house (r).' 


Sub-Sect. 4 . — Ckanmg Machinery in Motion. 

1074. A child («) must, not be allowed to clean in any factory any 
part of any machinery (t)’, or any place under any machinery other 
than overhead mill gearing (a), while the machinery is in motion 
by the aid of steam, water or other mechanical power (6). 

A young person (c) must not be allowed to clean any dangerous 
part of the machinery in a factory while the machinery (t) is in 
motion by the aid of steam, water, or other mechanical power; and 
for this purpose such parts of the machinery are, unless the contrary 
is proved, presumed to be dangerous as are so notified by a factory 
inspector (d), to the occupier of the factory (e).- 


{o\ By Order dated 2St]> October, 1897 [1897— No. 7961, this ezemptioii is 
appfied to the running of any grindstone in front of bwter stones used by 
USle-blade grindere, and humping and shaikh stones used by sousoia grinders. 

(p) Factory and WorkshcipAot, 1901(1 Edw. 7,o.22},s.88(l),and l^ed.in. 
As to other^ matters in respect of which the owner of a tenement factory is 
responsible instead of the occupier, see p. 632, yoet. For definition of’*' ownW’ 
f6o p. 44^ cttUtm 

M Factory and Workshop Act, 1901 M Edw. 7, c. 22), a 88 (2). 

(r) I We, a 88 (3). For penalty^ see ibid,, a. 88 (4), and note (dj, p. 46d» ante, 
(st For definition, see p. 446, ante. 

(<) For definition, aee p. 446, attU. §• 

(q) For definition, see p. 446. anUe 
\h) Factory and Work-hop Act, 1901 (1 Edw. 7, a 22), 

meantnir of “steam, water or other mechanical power, 
p 436, ante* 

(cl For ^finition. see p. 4^S^aide. 

(a) See Factory and Wprktdiop Act, 1901 (1 Edw. 7, c^ 

Pe629^/J09f, 

(c) /Md., a l3(2S 


a 18(1). For the 
90 notes (gr) and (A), 


a 118(6); and 



4m 


Part III.-^Fboyisiors as TO.AcoiDRtiT and Nuisance. 


A woman (/) or young person (j) must not be allowed to clean 
the mill>gearing (A) in a factory while it is in motion for the purpose 
of propelling any part of the manufacturing machinery (i). 

The prohibiiion extends to the cleaning of the fixed parts of the 
nuudiinery, and is not confined to the moving parts thereof (A). 

Sub-Seot. 6.— Steam Boilert. 

1076. Every steam boiler used for generating steam in a factory 
or workshop or in any place to which any of the provisions of the 
Acts (0 apply, must, whether separate or one of a range, have 
attached to . it a proper safety valve and a proper steam gauge 
and water gauge to show the pressure of steam and the height of 
water in the boiler, and must be examinod thoroughly by a com* 
potent person at least once in each fourteen months (m). The 
boiler, valve, and gauges most be maintained in proper condition (n). 
A report of the result of each examination must, in the pre- 
scribed form, be entered in or attached to the general register (o) 
of the factory or workshop within fourteen days, and must be 
signed by the person mnking the examination, and, if that person 
is an inspector of a boiler-inspecting cump)iny or association, by 
the chief engineer of the company or association (p). 

This provision does not apply to the boiler of any locomotive {q) 
belonging to or used by a railway company, or to any boiler belonging 
to or exclusively used in His Majesty’s service (r). For the pur- 
poses of this provision the whole of a tenement factory or work- 
shop («) is deemed to be one factory or workshop, and the owner, 
who is in this case substituted for the oceppier (t), is to register the 
above-mentioned report (u). 


Enr;!. 

VnwWims 

ftir 

’eeeuitBC 

Saiirti. 

Womaaor 
yoang penoo. 
Steam boilofl. 


8ub>Seot. 6 . — Means cf Escape Jkrom Fire. 


1076. Every factory of which the construction was not commenced 
on or tofore 1st January, 1892, and in which more than forty 


if) For definition, see p. 445, an(«. 

Ur) For definition, see p. 445, ante. 

(a) For definition, eee p. 446, ante. 

(0 Factory and Workshop Act, 1901 (1 Fdw. 7, c. 22), a. 13 (3). A woman, 
y miw g persou, or ohild allowed to clean in contravention of this section is 
deemed to be employed oontraxy to the provisions of the Acts (ttid., s. 13 ^4) ). 
For penalty for employment contrary to these provudons, see p. 683, post. 

■ (k) Pearson v, Bnyian Mills Co., £18061 1 Q. B. 244, per Eay, at p. 246 j 
see alao' Tayber v. Mark Duivson A Son., Ltd, (1910), 130 L. Ti Jo. 10 (removing 
fluff from machinery, such fluff being saleable, is still cleaning machinery). 

rm) Fa^ry and Workshop Act, 1901 (1 Edw. 7, c. 82), s. 11 (1). 

8.11(2). As to boiler explosions, see p. 474, poaf. 

vr/ .-v~.y*SiSworkshop Act, 1901 (I Mw. 7, o. 22), s. 11 (3). ««.«* 

oonteaventioii the feotory or workfllvp will be deemed not kept m conlonmigr 



for a decision (under 
~ ~ the meaning at 


the word “ locomotive enffine” , ^ 

(r) Factfiry and Workanop Act* 1901 (1 Edw. 7. Oe 29)g Se 11 (5).^ 
^ pp. 441« 442p oa^e 
Odfnpare p. 632. po$te ■ 

) FAoUny aai Workshop Act. 1901 (1 Edw. 7, «. S8), a 11 (6). 
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persons ore employed (v), and every workshop of which the con- 
stmction was not commenced before 1st January, 1896 and in 
which more than forty persons are employed, must be furnished 
with a certificate from the district council (a), or, in London, from 
the London County Council (b), that the factory or workshop is 
provided with such means of escape in case of fire for the persons 
employed therein as can reasonably be required in the circum- 
stances of each case (e). The means of escape so provided must be 
maintained in good condition and free from oltstruction (d). 

The above-mentioned councils must examine each factory and 
workshop within their respective districts, and, on being satisfied as 
to the means of escape, give a certificate to that effect (e). 

1077. With respect to factories the construction of which was 
commenced before 1st January, 1892, and workshops the construe* 
tion of which was commi need before 1st January, 1896, and in 
which more than forty persons are employed, it is tlie duty of the 
district council (/) of every district, and, in London, of the London 
County Council (g\ from time to time to ascertain whetlier all such 
factories and workshops within their district are provided with such 
means of escape as aforesaid, and to serve on the owner of any 
factory or workshop not so provided (ft) a notice (i) in writing speci- 
fying the measures necessary for such provision and requiring him 
to carry them out before a specified date ; and thereupon the owner 
has power, notwithstanding any agreement with the occupier, to 


(v) Separate houses connected by a gangway or bridge may constitute one 
factory within the meaning of this provision [Re London County Council and 
Tvhbe (1903), G8 J. F. 29) ; see p. 444, ante. 

^'(a) The term includes the council of a county borough (Factory and Workshop 
Act, 1901 (1 Edw. 7, 0. 22), s. 154). 

(5) Ibid,, B. 153 (1), where it is also provided that expenses incurred by 
tho London County Council in executing this provision are to be defrayed as part 
of their expenses in the management of the London Building Act, 1894 (57 & 58 
Viet. c. ccxiii.). 

(c) Factory and Workshop Act, 1901 (I Edw. 7, c. 22), s. 14 (1). In case of 
contravention the factory or workshop will be deemed not kept in conformity 
with the Acts (ibid,); as to the penalty, see p. 531, post. 

(d) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (6). In case of 
contravention the factory or workshop will be deemed not kept in conformity 
with the Acts (ibid,) 

(<f) Ibid; B, 14 (1). The certificate must specify in detail the mean^^of 
escape provided (ibid,). For a form of such certificate, see Encyclopmdm of 
Forms and Precedents, Vol. X., p. 363. All expenses incurred by a district 
council in the execution of these provisions are to be defrayed — (1) in the case 
of an urban district council, as part of their expenses of tne general execution 
of the Public Health Act, 1875 ; and (2) in the case of a rural district council, 
as special expenses incurred in the execution of the Public Health Ac^ 1875 ; 
and such expenses are chargeable to the contiibutory place in which the 
factory or workshop is situated (Factory and Workcdiop Act, 1901 (1 Edw. 7, 
0 . 22), B. 14 (8) ). As to London, see uefo (b), eupra. As to these expenses, 
see titles Local Qoverkmxnt; Public Health and Local Apminist&atioe. 

(/) See note (a), supra* ‘ 

w) See note (5), suprbt, 

(/i) Sm p. 447, ante. In factories and workshops other than those which are 
the subject of the above pariE|Ettaph, and tenement factories or workshops, the 
usual rule, by which tbe oocuiiier is liable (see p. 532, post) applies. 

(i) For a form of such notice, see Encyclopaedia of Forms and Precedents, 

VoLX., p.8e3. ^ 
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take such steps as are necessary for compliance 'with the notice, Saor. i. 
and is liable to a penalty of £1 for every day of non>conipliance {j). Provfslens 
If several separate factories are in the same building and have a for 
common owner, separate notices must be given in respect of secailBg 

each (k). Safety. 


An owner cannot, however, be required to carry out measures for interference 
providing means of escape from fire which involve interference with 
or trespass upon the rights of third parties occupying different parts 
of the same building in separate tenures (f). 

1078. In case of difference of opinion between the owner Arbitrattona 
and the council in respect of such provision of means of escape, 

the difference is to be referred to arbitration on the applica- 
tion, within one month after the difference arises, of either 
party (»>), and the award is binding on the parties thereto, 
the notice of the council being discharged, amended, or 
confirmed in accordance therewith (n). The fact that a party 
is not present at the arbitration does not prevent him from 
being bound by the award (o). Separate awards are necessary in 
respect of separate factories, though in the same building (p). 

1079. If the owner (q) alleges that the occupier of the factory or Contribution 
workshop ought to bear or contribute to the expenses of complying orrecoupnaent 
with the requirements of the council, he must apply to the county 

court of the district, and that court, after hearing the occupier, 
may make such order as appears to it to be just and equitable 
in all the circumstances of the case (r). The county court 
has jurisdiction to apportion such expeases between owner and 
occupier, although the occupier has covenanted to pay all 
outgoings («). The question is not determined by the terms of 
the tenancy alone (a), although the county court judge, when 

(y) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (2). An to the 
recovery of penalties, see p. 535, post, 

(4j) Toller v. Sjdera and hnul, Ltd,^ [1903] 1 Ch. 362. 

(l) Re London County CfiuncU and Lewis (190u), 82 L. T. 195 ; Toller v. SpieTe 
and Potid, Ltd,, supra ; see also Consolvlatrd Properties Co. v. Chilvers (1901), 

18 T. L. R. 59 ; London County Counvil v. Brass (1901), 17 T, L. R. 504. 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 14 (3). For 

provisiouB as to arbitrations, see ibid,, Sched. L, and for the necessary forms 
in connection with such arbitrations, see Encyclopaedia of Forms and 
Precedents, Vol. X., pp. 365 et seq. , 

(n) Factory and Woi kshop Act, 1901 (1 Edw. 7, o. 22), s. 14 (3). 

^o) Toller v. ISpiers and Pond, Ltd,, supra. 

(р) Ibid. 

(с) See n 447 ante 

(r) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 14 (^; and see 
title County CbUKTS, Vol. Vin., p. 648. No proceedings in the High Court 
can be instituted for the recovery o| contribution {Homer v. Franklin, [1905] 

1 K. B. 479, C. A.). In the provision refeiTed to “ the word ‘ may ’ r^y means 
• must ’ ” {ibid., per Vauohan Williams, L.J., at^. 4^). For decisions under 
similar provisions in respect of ventilation and underground bakehouses, see 
pp. 459, 460, ante. Shephard v. Barber (1902), 67 J. P. 238, must bo regarded 
asovermled. , . « vf 

(«) Monk ▼. Amdd, [1902] 1 K B. 761, approved m Homer v. FranMin^ 

• Homer v. Franklin, supra, per Bomxb, L.J., at p. 488. In Ardiag 
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wusideriag whafc ia " jaat and equitable, V ia to take thoae tema 
into mmsideration (b). 

1080. For the purposea of the foregoing provisions the whole of a 
tenement factory (e) or workshop (d) ia deemed to be one factory or 
workshop, and the owner is substituted for the occupier («); end a 
factory inspector (/) may give the like notice and take the like 
proceedings as in the case of matters punishable or remediable 
under the law relating to public health but hot under the Acts (g). 

1081. Every district council (h) and, in the administrative county 
of London, the London County Council (i), in addition to any powers 
they possess with reference to the prevention of fire, have power to 
make bye-laws providing for means of escape from fire in the case 
of any factory or workshop (k). The power of the London County 
Council to make bye-laws with respect to the means of escape from 
fire in buildings exceeding 60 feet in height (Q extends to all 
factories or workshops, whether exceeding 60 feet in height or 
not(m). 

Sub-Sect. 7 . — Conatruction of Dovn. 

1082. While any person employed in a factory or workshop 
(other than a men*s workshop (n) ) is within the factory or workshop 
for the purpose of employment or meals, the doors of the factory or 

V. Economic Printing and Pvhlisking Co. (1898), 79 L. T. 622, 0. A., two 
covenanta in a lease provide<i that the lessee should bear all ** rates, taxes, 
and impositions and oiitf^uin^ whatsoever and ** a fair share and proportion 
of all costs and expenses whi^ the lessors . • . may be called upon to pay or 
contribute, or would be liable to, in or about every or any reparation . • . by 
viil^ie of any Act or Acts of Parliament.*’ The owners brought an action against 
their tenants to recover the whole cost of structural alterations required the 
local authority for the purpose of providing means of escape in case of fire. It 
was held that upon the construction of the lease the tenants were liable to pay 
only a fair share and proportion of the total cost ; see also note (r), p. 460, 
ante, and title Landlobd aivd Tsnamt. 

Hormr v. tWanIdiny [1905] 1 K. B. 479, 0. A. 

For definition, see p. 441, ante. 

d) For definition, see p. 446, ante. 

{e) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 14 (7) ; and see p. 447, 
ante. Had the building in question in Toller v, Spiere and Pond, Ltd., [^19031 1 
Oh. 362, 371, been a tenement factory, the local authority could have lusisfed 
on the construction of the staircase (see note (/), p. 469, ante) which, the buildimg 
being not of that character, they were held not entitled to require. 

(/) See Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 118 (8). 

(g) I hid., 8. 14 (5) ; and see p. 454, ante. See also title Public Health and 
Local Administration. 

ih) See note (a), p. 468, ante. 

(f) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 153 (2). 

{h) Ibid., B. 15 ; 88. 182—180 of the ^blio Health Act, 1876 (38 A 89 Yict 
c. 55), apply to any bye*law8 so made. Model l^e-law8 under this seei&>n 
have been prepared By the Local Oovernmont Board after consultation wi^ the 
Home Office. See, generally, title Publio !&balth and Looal Administration. 

(I) See London Building Adt, 1894 (57 A 58 Vict. o. coxiii.), s. 164. The 
Xiondon Building Acto^Auieiidment) . Act, 1906 (5 Edw. 7, c. odXrh makes 
further elaborate provisions as to protMtion from fire in the metropolis ivee Also 
title Mbtkopolis); but as td*lt8 application to factories and worlkehopsi^see 
e. 26 of that Act* . 
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workshop, and of any room thereio in which any snch person is, Ban. i. 
mast not be locked nor bolted nor fastened in such a manner that Provl^ons 
they cannot bo easily and immediately opened from the inside (o). ftr 
In every factory or workshop (other than a men’s workshop (p ) ) Bscmfn* 
the constructioD of which was not commenced before 1st January, Safe^. 
1896, the doors of each toota. in which more than ten persons are when to open 
employed must, except in the case of sliding doors, be constructed tfutwnnb. 
so as to open outwards (q). 


Sub-Sbot. 8. — Summary Ordert prohibiting XJte of Dangerous Machinery 
or Unhealthy or Dangerous Factories or Workshops. 

1083. On complaint by a factory inspector, and on being satisfied as to 
that any part of the ways, works, machinery or plant (r) (inuluding danRerone 
a steam boiler used for generating steam) used in a factory “>»«w^ron 
or workshop (other than a men’s workshop («) ) is in such a ™ * 
condition that it cannot be used without danger to life or limb, 
a court of summary jurisdiction may, by order, prohibit the 
use of such part altogether, or until it is duly repaired or altered, 
under a penalty daring contravention of the order not exceeding 
40s. a day (t). Upon receiving evidence that the use of any such 
part of the ways, works, machinery or plant (r) involves imminent 
danger to life, the court or a justice may, upon an ex parte applica> Upon port* 
tion by the factory inspector, make an interim order prohibiting, application, 
either absolutely or subject to conditions, the use thereof, until the 
earliest opportunity for hearing and determining the complaint (u). 


1084. On complaint by a factory inspector, and on being satisfied unhealthy or 
that any place used as a factory or workshop, or as part of a factory dangerous 
or workshop, is in such a condition that any manufacturing process ® 

or handicraft carried on therein cannot be so carried on without 
danger to health or to life or limb, a court of summary jurisdiction 
may, by order, prohibit the use of that place for the purpose of 
that process or handicraft, until such works have been executed as 
are, in the opinion of the court, necessary to remove the danger, 
under a penalty daring contravention of the order not exceeding 
40«. a day (a). In cases where proceedings might be taken by a 
district council under the law relating to public health, proceedings 
Under the above provisions must not be taken unless the factory 
inspector is authorised to take proceedings under the Acts with 


(o) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 16 (1). For ponidty, 

PaotwT and Workshop Act, 1901 (1 Edw. 7, o. 22, s. 167 (1). For 
de&itioxis seo P« 443. ante, ^ ^ « 

(o) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 16 (2). In o^ of 
oonfeavontioi of this and the preceding .provision tke factory or workshop 
will' be deexaed not kept in conformity with the Acts \%hxd,y b * 16 (3)). nor 

works, maAinery or plant” occur in the ^ployenf 
lihiS^Act, 1880 (dl i 44 Viet. c. 42). ^ 1 J titte MasTim and Swaot. 
W :^tory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 167 (1). For 

^(t)!pBot<^ 2ad^W<^ihop Act^ 1901 (1 Edw. 7, o. 22), 17 O). (?)• 

■-A * ,_v i... bSi. /a/u. ri. 4R3. <Dast\. to oertatn tmildings (see 


I JUd.,S.18(l)>(3). 
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respect to the enforcement of sanitary provisions in workshops 
or with respect to matters punishable or remediable under the 
law relating to public health, but not under the Acts (b). 

In tenement factories the owner is substituted for the occupier as 
the person responsible for carrying out the above provisions (c). 

Sect. 2. — Notice and Investigation of Accidents. 

Stjb-Seot. 1.— 7n General. 

1085. Where any accident (d) occurs in a factory or workshop (e) 
(other than a domestic factory or domestic workshop (/), or a 
quarry (g) any part of which is more than 20 feet deep (b) ), which is 
either an accident causing loss of life to a person employed (i) in 
the factory or workshop; or an accident due to any machinery 
moved by mechanical power (b), or to molten metal, hot liquid, 
explosion, escape of gas or steam, or to electricity, or to any 
other special cause which the Secretary of State may specify by 
Order (2), and so disabling any person so employed as to cause 
him to be absent througtiout at least one whole day from his 
ordinary work ; or an accident disabling for more than seven days 
a person so employed from working at his ordinary work (?a) ; 
written notice of the accident in the prescribed form and with the 
prescribed particulars must forthwith be sent to the factory 
inspector of the district ; and also, except in the last class of' acci- 
dents (and in the case of an accident the cause of which is 
specified by Order, if the Order so requires), to the certifying 
surgeon (n) of the district (o). 


(h) Factory aud Workshop Act, 1901 (1 Edw, 7, c. 22), e. 18 (2) ; and see 
p. 454, ante, and title Public Health and Local Administration. 
fc) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 87 (2). 

{d) For the meaning of the term ** accident’* under the Workmen's 
Compensation Acts, see title Master and Servant. 

(e) The provisions as to accidents H}>ply to docks etc. (see p. 483, post), certain 
buildings (see p. 485, post), and certain railway lines and sidings (see p. 486, 
post). 

(/) Factory and Workshop Act, 1901 (1 Edw, 7, c. 22), s. Ill (4) (d). For 
dennitions, see pp. 441, 442, ante. 

(9) For definition, see p. 440, ante. 

{h) Quanies Act, 1894 (57 & 58 Yict. c. 42), s. 3 (b), s. 31 of the Factory and 
Workshop Act, 1878 (41 & 42 Viet, 0. 16), being now s. 4 of the Notice of 
Accidents Act, 1906 (6 Edw. 7, o. 53). 

i t) See p. 446, ante. 

k) See p. 436, ante, 

1) No Order under this provision is at present in force. 

m) The terms of this provision seem to cover such a case as Lakeman v. 
Stephenson (ISeS), L. B. 3 Q. B. 192, which arose under stat. (1844) 7 A 8 Yict. 
c. 15, 8. 22 (now repealed), and which decided that if a person was unable to return 
to bis ordinary work, although he did in fret return and attempt to work, such 
person was prevented from returning to his work within the meaning of the 
statute. ** 

(n) Seep. 530, posL 

(0) Notice of Accidents Act 1906 (6 Edw. 7, 0. 53), s. 4 (1). The provisions 
of 8. 4 of this Act are by ibid., s. 4 (5), substituted for the Factory and Work- 
shop Act, 1901 f 1 Edw. 7, ^ 0. 22)» s. 19. Similar notice is required to be 
given in regard to certain diseases contracted in factories and workshops: eee 
p.476,i)cif. ^ 
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If, after xuDtification of an accident causing disablement, death Sbot. 2. 
results from the accident, notice in writing of the death must be Notice and 
sent to the factory inspector as soon as the death comes to the Investtga* 
knowledge of the occupier of the factory or workshop ( p ). tion of 

If the Secretary of State considers that, by reason of the Accidents, 
risk of serious injury to persons employed, it is expedient that Notice of 
notice should be given in every case of any special class of explosion, 
fire, collapse of buildings, accidents to machinery or plant, or other Extension to 
occurrences in a factory or workshop, he may, by Order (j), extend da^row 
tht above provisions to any such class of occurrences, whether occui'rences. 
personal injury or disablement is caused or not(r). Such Order 
may allow notice to be given within a limited time instead of 
forthwith (s). 

1086. If any accident to which the above provisions apply occurs Notice by 

to a person employed in a factory or workshop the occupier of actual 
which is not the actual employer of the person killed or injured, ^ 

the actual employer is to report the same immediately to the ^ 
occupier, and in default is liable to a fine not exceeding £6 (a). 

1087. In default of giving the notice required by these pro- Penalty, 
visions, the occupier of the factory or workshop is liable to a fine 

not exceetling 4?10 (ft). 

1088. Where a certifying surgeon (c) receives notice of an rnvestijratioii 
accident (d) in a factory or workshop he must, with the least an^re^rtby 
possible delay, proceed thither and fully investigate the nature Burgeon?* 
and cause of the death or injury caused, thereby, and within the 

next twenty-four hours send a report thereof to the inspector (e). 

For the purpose of such an investigation the certifying surgeon 
has the same powers as an inspector (/), and may enter any 
room to which the victim has been removed (g). 


(p) Notice of Accidents Act, 1906 (6 Edw. 7, c. 63), s. 4 (2); and see till® 
Coroners, Vol. VIll., pp. 209 seq, 

{q) By Order dated 22iid December, 1906 [1906— No. 933] , those provisions are 
extended to all cases of bursting of a revolving vessel, wheel, emery wheel, or 
grindstone moved by mechaniciu power ; bi'eaking of a rope, chain, or other 
appliance used in raising or lowering persons or goods by aid of mechanical 
power ; and fire affecting any room in which persons are employed and causing 
complete suspension of ordinary work therein for not less than twenty-four 
hours. ' 

(r) Notice of Accidents Act, 1906 (6 Edw. 7, c. 63), s. 5 (1). 

(а) Tbid,, s. 6 (2). 

(б) Ibid,l s. 4 (3). For further provisions as to notice of accidents in places 
other than factories and workshops, see the remaining sections of the Notiw of 
Accidents Act. 1906 (6 Edw. 7, c. 63). and fte Not^ of Awideate Ae^lSM 
(67 & 68 Viot. 0. 28); and titles Coroners, Vol. VIII., pp. 209 ti seg. ; Mines, 
hlzNEiiALs ANP Quarries; Railways and Oan^; Trade and Trade 
Unions. As to recoiding accidents in the ^deral register, see p. 626, ffost. 
As to accidents arising out of explosions, see title Explosives, p. 398, a7ite» 

(e) See p. 630, poal. 

(a) See note (d), P. 472, ante. . 

(e) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 20 (1)# 

(/) See IWd., e. 118 (8) ; and p. 629, pat 
* (g) IhUt, s. 20 ( 2 ). 
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1069. Where a death has ocearred by accident in a factory or 
workshop (other than a men’s workshop (h)), special, provisions are 
mode for the conduct of the inquest (i). 

1090. Where it appears to the Secretary of State that a formal 
investigation of any accident (A:) occurring m a factory or workshop 
is expedient, he may direct such an investigation to be held, and 
for that purpose may appoint a court consisting of a competent 
person and, if necessary, an assessor or assessors. The investi* 
gation is to be conducted in open court, and the court has all the 
powers of an inspector (f) and of a court of summary jurisdiction 
sitting to hear informations for offences under the Acts (m), together 
with powers of entry and inspection, of summoning witnesses, ot 
requiring the production of documents, and of administering an 
oath (n). The court is to make a report to the Secretary of State, 
which may be made public (n). 

SaB-SrCT. 2 — Boiler Explotiont, 

1091. Notice of every boiler explosion must, within twenty .four 
hours thereafter, be sent to the Board of Trade by the owner or 
user, or by the person acting on behalf of the owner or user, 
under penalty of a fine not exceeding M20 (o). 

The term *' boiler ” means any closed vessel used for generating 
steam, or for heating water, or for heating other liquids, or into which 
steam is admitted for heating, steaming, boiling, or other similar 
purposes ( p) ; and “a closed vessel used for generating steam ” means 
the whole machine in which the steam is made or produced, and 
where it is under pressure until it is allowed to go from that 
machine into something else for different purposes (q). 

This provision does not apply to any boiler used in His Majesty’s 

(%) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), e. 157 (1). For 
definition, see p. 443, atite. 

(i) As to these, see Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 21 ; 
and title Oobonebs, YoI. VlII., pp. 244, 259, 

(A) See note (d), p. 472, affte, 

(l) See Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 118 (8); and 
p. 529, post. 

(m) See p. 535, 

(n) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 22, which contains 
detailed provisions for carrying out the investigation and the payment oL^e 
expenses thereol The foregoing provisions as to accidents ore applied *to 
docks etc. (see p. 483, po^), certain buildings (see p. 485, past), and certain 
railway Unes and sidings (see p. 486, post). For tne provisions lelatmg to 
explosions other than boiler explosions, see title Explosives, p. 400; anti 

(o) Boiler Explosions Act, 18H2 (45 & 46 Viet. o. 22), s. 6(1), (3). the 
form and contents of such notice, see ibtd,, a. 5 (2). That Act ana the' Boiler 
Explosions Act, 1890 (53 & 54 Viet. c. 35), are not confined to factories and 
workshops; see titles Mikes, MiKERALfi and dtrARRiEs; Shoting^ Akd 
Navioattok. As to the recovery Of fines, see Boiler Explusions Act, 1882 
(45 A 4« Viet. c. 22), s. 8. 

(p) s. 3. 

M Ro V. BttilfT Exjdo$ions AH, 1882, CommUsumars, [1891] 1 Q. B. 703. 0. A., 
per 1 ^ Eshbb, M.E., at pp. 716;' 7n> where it washed that a steam-pij^.tsM 
from a boiler to a receiver, ana theitqb to apumping enginei wito a Ib^cur 
the Act, and that it waa a mattar fox'tbquiiy und^ tbe Adt whitt' a vSti htMdi . 

waa attachad to Um pipe was blowa offi * 1-' 
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eervice nor to one need ezolasively for domestic purposes (r). Whether om- *• 
a boiler is used exclusively for domestic purposes is a question of Nottee and 
fact, the test being not the character of the persons using the Xavef^ga- 
boiler, nor whether they reside upon or occupy the premises con- of 

taining it, but the use made of the boiler («). Accidents. 

1092. On receiving notice of a boiler explosion the Board of PreiimtaMy 
Trade may, if they think fit, direct a preliminary inquiry with 

respect to the explosion (t), and may, if it appears expedient, direct 
a formal investigation to be held, either upon or without a pre- Formal 
liminary inquiry (o). The reports to be made to the Board of investigation 
Trade in each inquiry or investigation are to be made public (b). 

Sect. 8. — Steam Whistles and Chimney Shafts. 

1093. No person may, without the sanction of the sanitary steam 
authority (c), use or employ in any manufactory, or any other 
place, any steam whistle (d) or steam trumpet for the purpose of 
summoning or dismissing workmen or persons employed under a 
penalty not exceeding £5 and a further daily penalty not exceeding 

40«. Any such sanction may be revoked by the authority on 
giving a month’s notice to the person concerned, and the sanction 
may be revoked by the Local Government Board upon repre- 
sentations made by any person that he is prejudicially affected 
thereby (e). 

1094. The local authority — that is to say, an urban sanitary chimney 
authority, an urban district council, or a rural district council (/) — shafts, 
is empowered to make bye-laws with respect to the height of 


(r) Boiler Explosions Aot, 1832 (45 & 46 Yict. c. 22), s. 4 ; Boiler Explosions 
Act, 1890 (53 & 54 Viet. o. 35), s. 2. 

(s) Smith V. Muller, [1894] I Q. B. 192, 195, where it was held that a 
boiler used for circulating hot water through offices in whieffi the owner did not 
reside, and also for supplying hot water for cleaning the offices and for the care- 
taker’s household use, was within the exception, as being ** used exclusively 
for domestic purposes.’* 

(t) Boiler Bxnlosions Act, 1882 (45 & 46 Viet. c. 22), s. 6 (1). The 



ExplorioM Act, IS90 (53 5 54 Viet, c. 35). s. 4. As to costs and expenses, 
see Boiler Explosions Act, 1882 (45 & 46 Viet. c. 22), s. 7. 

(a) IhifL, s. 6 (1). Such formal investigation is to bo made at or near the 
place of the explosion “ by a court consisting of not less than two commissioners 
appointed by the Board of Trade,*’ one being an engineer specially acquainted 
with steam boilers (see note (t), eupra), and one a competent lawyer (ihtd., 
8. 6 (2)), As to the powers of such a court, and as to costs and expenses, see 
note 

As to looai authorities having the powers of sanitary, authorities, see 
tildes tiOOXL Government ; Public Health and Local ^ministmtion. 

(d) A whistle in a factory which was at first blown by st^m^ but was after- 
wards disconnected from the boiler and blown by ^mpre^ air pumped by a 
gas engine, is a “ steam whistie** within this provision {aerbert v. Letgh M%IU 
Ob. (1889), 53 J. P. 679). « 

U\ Steam Whistles Act, 1873 (35 ft 36 Vict. o. 61)„ s. 2. . 

(/) fublio Health Acts Amendment Act, 1907 (7 Hdw. J, o. 58), a 13, IThie 
* , doea not extend to the adminietcatiTe county of London. 
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I^AOTORiKS AMD Shops 

buildings and chimneys of buildings and with respect to the 
structure of chimney shafts for the furnaces of steam engines, 
breweries, distilleries, or manufactories {g). 


Part IV. — Dangerous and Unhealthy 
Industries. 

Sect. 1. — Special Statutory Provisions. 

1095. Every medical practitioner attending on or called in to 
visit a patient whom he believes to be suffering from lead, 
phosphorus, arsenical or mercurial poisoning, or anthrax, contracted 
in any factory or workshop, is required, under a penalty not 
exceeding 40s. (unless a notice has already been sent) to send 
forthwith to the chief inspector (A) a notice stating the patient’s 
name and address and the disease from which, in Jiis opinion, such 
patient is suffering (i). 

1096. Written notice of every case of lead, phosphorus, arsenical 
or mercurial poisoning, or anthrax, occurring in a factory or workshop 
must forthwith be sent to the factory inspector and to the certifying 
surgeon for the district in like manner as if such case wera an 
accident in respect of which notice is required to be sent (k). 

The Secretary of Stale may, by special Order, apply the above 
provisions to any other disease occurring in a factory or 
workshop (1). ' 

1097. If, in a factory or workshop (other than a men’s work- 
sh6p (m)), there is carried on grinding, glazing, or polishing on a 
wheel or any process by which dusD, gas, vapour, or other impurity 
is generated and inhaled by the workers to an injurious extent, 
and it appears to a factory inspector that such inhalations could 
be to a great extent prevented by the use of a fan or other 
mechanical means, the inspector may accordingly direct that a 
fan or other mechanical means of a proper construction be provided 
within a reasonable time (n). For the application of this provision 

(g\ Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 68), s. 24. The 
provision is an extension of the power to make bye-laws given to local autho- 
rities by the Public Health Act, 1875 (38 & 39 Viet. c. 56), s. 157. As" to 
smoke nuisance and nuisance from alkali works, see title Public Health and 
Local AniiiNisTBATioir. 

S Addressed to the Home Office, London (Factory and Workshop. Act, 1901 
w. 7, c. 22^, s. 73 (1), (2) ). A fee of 2$. Ga. for each notice is payable to the 
inedical petitioner as ]^rt of the eimnses incurred by the Secretary of State 
(ihtd,). For a form of notice, see Encyclopaedia of Forms and Precedents, 
Vol. X., p. 869. » 

(i) Fadbory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 73. 

(A:) Ibid,, 8. 73 (^ Aji to ndlioe of accidents, see p. 472, ofite* 

(Q Factory and Workwop Act, 1901 (1 Edw. 7, o. 22), s. 73 (4). No such 
Older is at present in foiee. 
fm) J6td., s. 157 (3). 

(nl Ibid., 8. 74. In case of*^contravention, the factory or workshop will be 
deemed not kept in confermity with the Acts {ihid .) ; at to penalty, tee p. 53L 
poif. For general provisions at to ventilation, set p. 450, anUs 



Part IV.— Dangerous and Unrealthy Industries. 477, 

it is not neeessary that any worker should have suffered actual Barr. i. 
injury by inhaling impurities ; the question is whether dust or IMSU 
other impurities are generated and inhaled to such an extent that Statntoqr 
the tendency is necessarily, in the long run, to injure the workers’ Pro^sloiii. 
health ( 0 ). 

1098. In every factory or workshop (other than a men’s work- LavstotiM 
shop (p) ^ where lead, arsenic, or any other poisonous substance is 

used, suitable washing conveniences must be provided for the 
persons employed in any department where such substances are tn^ 
used iq) ; and if those substances are so used as to give rise to dust 
or fumes, a person must not be allowed to take a meal nor to remain 
during the times allowed him for meals in any room in which any 
such substance is used, suitable provision being required to be made 
for enabling the persons employed in such rooms to take their 
meals elsewhere (r). 

1099. A woman («), young person (t), or child (a) must not be 
employed in any part of a factory in which wet-spinning is carried as to omplqy- 
on, unless sufficient means are employed and continued for pro- 

tecting the workers from being wetted and, where hot water is used, 
for preventing the escape of steam into the room occupied by the 
workers (6). 

1100. In the part of a factory or workshop in which is o , 

carried on the process of silvering of mirrors by the mercurial which certaiu 
process or the process of making white lead, a young person or 

child must not be employed (c). , ^ employed. 

In the part of a factory in which the process of melting or 
annealing glass is carried on, a female young person or a 
child must not be employed (d). _ _ 

In a factory or workshop in which is carried on the making 
or finishing of bricks (e) or tiles, not being ornamental tiles, or the 
making or finishing of salt, a girl under the age of sixteen must 
not be employed (/). 

In the part of a factory or workshop in which is carried on 
any dry grinding in the metal trade or the dipping of lucifer 
matches, a child must not be employed (g). 


( 0 ) Hoare v. Ritchie Sun, [1901] 1 K. B. 434. 

(р) Factory and Workshop Act, 1901 (I Fdw, 7, o. 22), s. 157 (8). For 
definition, see p. 443, ante. 

Factory and Workshop Act, 1901 (1 E!dw. 7, o. 22), a 75 (1). 

IhUL, 8. 75 (2). For penalty, see sub-s. 3 ; and nolo («), p. 476, nnte. 
For definition, see p. 445, anU. 

For definition, see p. 445, ante. 

a) For definition, see p. 445, on«e. , ,,x ti 

^5} Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), a 76 (1). For 
penalty, see iUd., sub-a 2 ; and note (n). 

(с) i'actory and Workshop Act, 1901 (1 Ldw. 7, o. 22), a 77 (1). There are, 
in addition, special rules for the manuiaoture*of white lead, as to which see 

p. 4B0. jHMt, „ , _ __ ... 

(d) Factory and Workshop Act, 1001 (1 Mw. 7, o., 22), a 77 (2). 
rt) For the meaning of the term “ finl^hIng of bncks, see Sqiure r. Stanieg 
Br,4her$ (1901), 84 L. T. 535, per Lord Alvbhsiohb, W., at p. 636. 

(y) Factory and Workshop Act, 1901 (1 iidw. 7. o. 22), t 77 (3). 
to) JMA, a 77 (4) ; and see p. 478. poi*. 
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Notice of these prohibitions mast be afSxed in the taotor^ Of 
tSpMisI workshop concerned [h). > 

liOL A woman, young person or child must not be allowed to 
take a meal nor to remain during the times allowed for meals in 
meSSTmur^ the following factories or workshops or parts thereof— namely, in 
not bo tnkon. the case of glass works, in any part in which the materials are 
mixed ; in the case of glass works where flint glass is made, in any 
part in which grinding, cuttings or polishing is carried on; in the 
case of lucifer-match works, in any part in which any manufactur* 
ing process or handicraft (except that of cutting the vropd) is 
usually carried on ; and in the case of earthenware works,' in any 
part known or used as dippers house, dippers drying room, or china 
scouring room (i)* Notice of these prohibitions must be affixed in 
eve^ factory or workshop concerned (A:). 

where it appears to the Secretary of State that, by reason of 
the nature of the process in any other class of factories or work- 
shops or parts thereof, the taking of meals therein is specially 
injurious to health, he may, by special Order ({), extend the 
prohibition thereto (m), and, on proof that such extension is no 
longer necessary, may rescind it (n). 


Hatches made 
with white 
cr yellow 
ph^phonia. 


1102. It is unlawful for any person to use white or yellow 
phosphorus in the manufacture of matches, and any factory in 
which such phosphorus is so used will be deemed to be not kept in 
conformity with the Acts(o). 

The occupier of any factory in which the manufacture of matches 
is carried on must allow a- factory inspector at any time to take for 
analysis sufficient saniples of any nmterial in use or mixed for use, 
and, if he refuses to do so, he will be guilty of obstructing the inspector 
in the execution of his duties (p)« The occupier may, when the sample 
ig. taken, and on providing the necessary appliances, require the 


a Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 77 (5). As to the 
^ for employment contrary to the Acts, see p. 533, poai, 

(t) Factory ana Workshop Act, 1901 (1 Edw. 7, o. 22), s. 78 (1). For 
penalty for employment contrary to the Act^, see ibid,, s. 78 (2) , and p. 633, poti, 
(k) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 78 (3). 

(Q By Order dated 23rd Mnrc^, 1898 (1898 — ^No. 227), this prohibition is 
extended to : the parts of textile factories in which gassing is carried on ; the 
parts of print works, hleaohinpr works, and dyeinor works in which sinssmeis 
carried on ; and the parts ot factories or workshops in which are cam'cu op 


lithographic' printing, playing-card, fancy tK>x, almanac, artificial flow^ or 
colour making, paper staining, ot paper colouring and enamelling. For seversl 
of ^ihe trades indicated in this li%t ^ere are special rules or regulations, as to 
which see p. 479, ponV ' 




) white fliosphorus 


Fdi^ the psilslty. 


^es Priihibitioii Act, 1908 (8 SdW. 7, e^ 40), 
p. 680,pM. 


.'■mri'A 
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inspector to divide the sample taken into two parts and to mark 
seali and deliver to him one part (a). ^ 

The sale (6) and importation (c) of matches made with white or 
yellow phosphorus is forbidden. 

Sect. 2. — RegidaHons and Special Rules. 

1103 * Where the Secretary of State is satisfied that any manu- 
facture, machinery (//), plant (e), process (/), or description of 
manual labour tc) used in factories or workshops is dangerous or 
injurious to health or dangerous to life or limb, either generally 
or in the case of women, children, or any other class of persons, he 
may certify that manufacture, machinery, plant, process, or descrip- 
tion of manual labour to be dangerous, and may make such 
regulations as appear to him to be reasonably practicable and to 
meet the necessity of the case (h). Such regulations may, among 


(a) White Phosphorus Matches Prohibition Act» 1908 (8 Edw. 7, c. 42), s. 1 (2). 
(t) I hid., a, 2. Such uiatohes may be forfeited and destroyed by order of a 
court of summary jurisdiction. This provision, in the case of retail dealers, 
comes into operation on let January, 191 1 {ibid.). As to prohibitions in certain 
trades, see title Trade and Trade Unions. 

(c) Ibid., B. 3. Such matches are included among the goods enumerated and 
described in the table of prohibitions and restrictions in the Customs Con- 
solidation Act, 1876 (39 & 40 Viot. o. 36), s. 42, as to which see title Revenue. 
Ai to compulsory licences to use patents forthemanufactuieof matches without 
white phosphorus, see ibid., s. 4. As to patents, see title Patents, Ao. 

(d) For definition, see p. 446, ante. 
le) See note (r), p. 471, ante. 

if) For definition, see p« 447, ante. • 

hj) See p. 437, ante. 

(h) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22b b- 79, replacing 
Factory and Workshop Act, 1891 (M & 65 Viet. c. 76), s. 8 (1), wliich provided 
that after the Secretary of State had certified a trade or process to be dangerous 
or injurious to health, the chief inspector might serve on the occupier to any 
factory or worknhop a notice in writing, ei&er proposing such special rules 
or requiring the adoption of such special measures as appear to the Chief 
inspector to%e reasonably practicable and to meet the necessities of the case.’’ 
Special rules mude under the latter Act had to be adapted by each factory 
or' workshop. Special regulations under the Factory and Workshop Act, 1901 
(1 Edw. I, c. 22), 8. 79. apply to classes of factories or workshops without the 
necessity of individual adoption. Sa. 8, 9, 10, 12 of, and the Fimt Schedule to the 
Factory and Workshop Act, 1891 (64 & 66 Viet. c. 76), and ss. 12, 24 (3). 28 
of the ‘Factory and Workshop Act, 1896 (68 & 69 Viet. c. 37). which relate to 
special rules and requirements, are preserved until such time as the special 
rules made thereunder can be replaced by special regulations made under the 
Factory and Workdiop Act, 1901 (1 Edw. 7. 0. 22). a 79, and are to repeal^ 
from a *ito to be fixed by Order of the Secretary of State (*b$d., e. 161, 
ftnhiji VIL. Part n.). No euch Order has yet been issued. 

fiSulatione md«' the Facto.7 and WorUop Aot, 1901 (I Edw. 7. c. 22). 
•. 79r«re in force in respect of the foUowinR nmnufach^ and prooes^ :— 
llanufacture of felt hats with the aid of mflammable solvent (l2th August. 
19(9tl902— No. 623]). • 

File-eattinfr by hand (19th June. 1903 [1903— No. 607]). 1. -* • 

^lioadtnff. nnloadiiig, moving and handling gdods m or at any doc^ wharf, M 
~ and the processes of lo^ng, unloading or coaling any uup in any dook, 

, or canal (24th Ootobt^, 1904 ot.^ leoa rion» 

of accumulators (November 21st, 1903 [1903— 


quay, am 
harbour, 


liahufMcture 
No. 1004}). 
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Smt. s. other things, prohibit the employment of, or modify or limit the 
BegolAtioiM period of employment of, all or any class of persons in the manu- 
anat^eoial factnre, machinery, plant, process or description of manual labour 
Buss. em'tified to be dangerous; and prohibit, limit, or control the use 

^dings in any factory or workshop, or used in connection therewith, not being 
part of a railway within the Railway Emplovment (Prevention of Accident^ 
Act. 1900 (24tli August, 1906 [1906— No. 679]). 

Spinning and weaving flax and tow and processes incidental thereto 
(26th February, 1906 [1906— No. 1771). 

Sorting, willeying, washing, comoing and carding wool and hair (12th 
December. 1905 [1905— No. 12931). 

Manufacture of paints and cofoiirs in which dry carbonate of lend and red 
lead is used, or chromate of lead is produced by boiling (21st January, 1907 
[1907— No. 17]). 

Heading of varn dyed by means of a lead compound (6th August, 1907 
[1907— No. 616]). 

Spinning ana weaving hemp or jute, or hemp or jute tow, and processes 
inciaental thereto (28th August,^ 1907 [1907— No. 660]). 

Manufacture of nitro- and amido-derivatives of benzine, and the manufacture 
of explosives with the use of dinitrobenzol or dinitrotoluol (30th December, 
1908 [1908-No. 1310]). 

Processes involving the use of horsehair from China, Siberia, or Ru<«sia 
(20th December, 1907 [1907 — No. 98-1]). See also Order of 11th March, 1008, 
as to particulars to be entered in register. 

Casting of bronze or any alloy of copper with zinc (20th June, 1908 [1908 — 
No. 484]). 

Vitreous enamelling on metal or glass (18th December, 1908 [1908 — No. 1258]). 

Factories in which East Indian wool is used (18th December, 1908 [1908 — 
No. 1287]); 

Generation, transformation, distribution and use of electrical energy in 
premises under the Acts (23rd .December, 1908 [1908— No. 1312]). 

Tinning carried on in the manufacture of metal hollow ware, iron drums, 
and harness furniture (but not including any process in silver plating, or in 
which a soldering iron is used, or any other process exempted by the chief 
inspector of lactones on the ground that the regulations are not required) 
(30th Juno, 1909 [1909-No. 7201). 

Manufacture of cutlery (including swords, bayonets, flies, and saws), tools, 
or cutting or piercing ipstruments of iron or steel (with certain exceptions), 
and the processes of dry rough glazing in which emery or other similar abrading 
material is used without the ^mixture of grease; and any other finishing 
process involving the abrasion of metal in which dust is created to an injurious 
extent (loth October, 1909 [1909— No. 1155]). 

The special rules made in respect of the following processes under the Factory 
and Workshop Acts, 1891 (54 & 56 Viet. c. 75) and 1895 (58 & 59 Viet. c. 37), 
have not yet been replaced by regulations under the Factory and Workshop 
Act, 1901 (1 Edw. 7, 0 . 22), and are still in force : — 

Manufacture of white lead. (In Creevy v. Hannay*9 Patmta Co., Ltd. (1889), 
16 R. (Ot. of Sees.) 993, it was held that sulphate of lead was not ** wMte lead ” 
within the meaning of the (repealed) Factory and Workshop Act, 1883 (46 & 47 
Viet. c. 531.) 

Enamelung of iron plates. 

Manufacture of luoifer matches, except such as are made with red or 
amorphous phosphorus. 

The maniuacturo of red, yellow, or.oiange lead. 

Lead smelting. 

Tinning and enamelling ot ir6n hollow ware, metal hollow ware and cooking 
utensils. 

Chemical works. 

Mixing and casting of brass, janin-metal, bell«metal, white-metal, delta* 
metal, phosphor bronze, and manilla mixture. 

Bottl^ wid th0 processes incidental thereto, indudiug the 

examlniug aiid kMling of the bottba 
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of spy material or process, and modify or extend any special regula* sbot, 2. 
tions for any class of factories or workshops (i); and they may Begalatlons 
apply to all the factories and workshops in which such manufacture, B&d Special 
machinery, plant, process or description of manual labour so certified RrIcb. 
is used (whether exihting when the regulations are made or not), Appii^ion. 
or to any specifieil class (ft); to tenement factories and tenement 
workshops (in which case duties may be imposed on occupiers 
who do not employ any person, and on owners (f)); and to 
domestic factories and workshops (m). They may, moreover, 
provide for the exemption of any specified class of factories or 
workshops either absolutely or subject to conditions (n). 

1104. Before the Secretary of State makes any such regulations, Procedure 
he must publish notice of the proposal so to do and of the place nmking 
where copies of the draft regulations are obtainable and of the time 
within which objections thei eto may be made (o). Objections must 
be in writing, and must state the portions of the regulations 
objected to, the specific grounds of objection, and the omissions, 
additions, or modifications asked for ( p). If the Secretary of State inquiries, 
does not amend or withdraw the draft regulations objected to, he 
must direct an inquiry (z/), to be held in public (r), by some competent 
person appointed for the purpose (a). The chief inspector and any 


Yulcanising iiidiu-iubber by means of bi-sulphide of carbon and processes 
incidental thereto. 

Sorting foreign hides and skins and dry East Indian hides and skins, and 
processes incidental thereto. * 

Manufacture and decoration of earthenware and china. 

Dusting on colours or adhesive surfaces for the purpose of making transfers 
for use in the manufacture or decoration of earthenware and china. 
Manufacture of bichromate or chromate of putassium or sotlium. 

Voluntary regulations have been settled and are recommended bv the Home 
Office for adoption in respect of: — Manufacture of wall paper; bronzing; tar 
distilling. Tnese are to be distinguished from regulations and special rules 
made under statutory authority. 

The provisions with respect to regulations for dangerous trades are applied to 
docks etc. (see p. 483, post)^ cei-tain buildings (see p. 485, po8t\ and certain 
railway lines and sidings (see p, 486, poat\ 

(i) Factory and Workshop Act, 1901 (I Edw, 7, o. 22), s. 83. 

(jfc) Ihid., 8 . 82 (1). 

(ft 8. 82 (2). For definitions, see p. 447, ante, 

(m) Factory and Workshop Act, 1901 (I Edw. 7, c. 22), s. 112. If dangerous 
tr^es, so certified, are caiiied on in a domestic factory or workshop, such 
factory or worlwhop is to be treated as an ordinary factory or workshop \%bid,), 

(o) I hid!y 8.* 80 M*. The time limited must not be less than 21 days (iWrf.). 
Ip) I hid., s. 80 (2). Special rules under the Pactoiy and Workshop Act, 
1891 (54 & 65 Viet. c. 75), may be amended after establishment, either on the 
proposal of the Secretary of State ot of the occupier; see s. 10 of that Act, 
and note (A), p. 479, anfe. * , tt 

(o) Factory and Workshop Act, 1901 (1 Edw.«7, o. 22), s. 80 (3), (4). Under 
the Factory and Workn^hop Act, 1891 (54 & 56 Viot. o. 75), s. 8 (os to which see 
note (A), p. 479, ante), any difference between the Secretary of State and the 
individual occupier in respect of any proposed special rule was referred to 
ubitlNitiou in itocordAnc. with tli. First wliMolo to that 
(r) Factory and Workshop Act, IWl (I Edw. 7, o. 82), s. 8t (2). 

. («} IHA., s. 81 (1). His fe., which u deonuid pturt of the expenses of the 
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to M laid 
before 
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notioee. 

Judicial 

notice. 


objeolfir or other' person affected by the draft ri^nlations tnay 
appear in person or by counsel, solicitor or agent (0» aiid witnesses 
may be examined on oath (a). In other respects the in<|Uii 7 must 
be oondacted in aeocOrdance with rules made i)y the Secretary of 
State (6). The person holding the inquiry must report thereon 
to the Secretary of State (c). 

Regulations made as above must be laid before both Houses of 
Parliament, and either House may, within forty days, resolve to 
annul all or any of them (d). 

Notice of the making of such regulations and of the place where 
copies of them can be purchased must be published in the London, 
Edinburgh, and Dublin Gazettes (e). 

The regulations in force are to be judicially noticed (/). 


£:i 

up. 


ilaticms 
I posted 


Printed 
copies to be 
uTailsble. 


1105. Printed copies of the regulations for the time being in 
force are to be kept posted up in conspicuous and convenient places 
in all factories or workshops where they apply, and in Wales or 
Monmouthshire they are to be posted up in Engjish and Welsh (g). 

The occupier must give a printed copy to any applicant affected 
by the regulations (A). If the occupier of any factory or workshop 
fails to comply with the provisions as to posting up regulations or 
giving copies thereof, he is liable to a fine not exceeding JBIO (i) ; 
and any person pulling down, injuring, or defacing regulations or 
notices thereunder, which have been posted up, is liable to a fine 
not exceeding £5 (k). 


To whom 1106 The regulations apply only for the benefit of the persons 
regoutiont who are employed in the trade for which they were made ; they 
cannot create any liability of the occupier towards any other party, 
^though the latter may be lawfully in the factory or workshop (Z). 
Pensltict. If any occupier, owner, or manager who is bound to observe any 
such regulations acts in contravention thereof or fails to comply 
therewith, he is liable for each offence to a fine(m) not exceeding 


of State, is to be such as the Secretary of State may direct (Factory 
aod Workshop Act, 1901 (1 Edw. 7, o. 22), s. 81 }. 

(t) I bid,, s. 81 (2). As to the representation or workmen on an arbitration as 
to sMcial rules under the Factory sod Workshop Act, 1891 (54 A 55 Viet. o. 75), 
see Factory and Workshop Act, ISto (58 A 59 Viet o. 37), s. 12; and note (/t), 
p. 479, ante, 

(a) Factory and Worktop Act," 1901 (I Edw, 7, c. 22), s. 81 (3). 

(5) / bvL^ 8. 81 (4). Buies 'daM 5th February, 1903 [1903— ^o. 
conauct of mquiries havb been made by the Secretary of State. 

(e) Factory and Wmrkshop Act, 1901 (I ESdw. 7, c. 22), 5. 61 (1). 

(a) Ibid., 8. 84. If one or more regiuationo of a eet be annulled the Whole 
■et may be withdrawn (ibid,), 

(e)./Wd.,e.86(l). 

f) Ibid,r 9, 86 (6). A copy of q^al mlee under the Fkctory ahd WiH^kshop 
, 1891 (64 A 66 Vict. e. 76), if certified by an inspector to be a true topT* » 
eridenoe of thoee special nues and of the fact tnat tlm have beep dmy 
established ; see ibid,, e* 12, and note (6), 479, ante, 

‘ I and Workshop Act, 1901 (1 . 4w. 7, o. 22), A M (2), 

i-j Ma«, •• 86 (3), <1 ‘ 

/AM.,ei86M i 
/6£A,a.86(6> ... 

„ iyMm T. drUb 4 , Qo.i [I jfc tt ««. 
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i;lO'An(l, for a continaini; offoncA, to a fine not excApdinfr £2 Brar.i 
for each da; ol the contiauance of the offence after odnviutiun ( ). RegRlatfoge 
A.ny pereoii other than the ocenpier, owner, or mana!{er is liable u>d Spedal 
to a fine not exceeding £2 for each similar offence; and the RrIm. 
occapisr will also be liable to a fine not exceeding £10, unless he 
proves that he has taken all reasonable means to prevent such 
contravention or non-compliance (o)r by publishing, and to the best 
of his power enforcing, the regulations. It is not always necessary 
that the ocenpier should be able to show that he himself W done 
any act to enforce the regulations ; it may be sufficient if he acts 
by an agent (p). 

U07. No pf^rnon is to be precluded by any agreement from doing, Agreementi. 
or to be liable under any agreement to any penalty or forfeiture for 
doing, such acts as may be necessary to comply with any regulations 
made under the foregoing provisions {q). 

Beot. 3. — DockSf Buildings^ and Railways. 

1108. The provisions with respect to regulations for dangerous Provisions 
trades (/*), powers to make orders as to dangerous machines («), ^ 

accidents (#)> fines in case of death or injury (a), and powers of 
inspectors {h\ have effect as if every dock (e), wharf ((i\ quay and 
warehouse (<;), and all machinery or plant (the expression plant’* 


(n) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 86 (1), TlfJ 
penalties for contravention of special rules under the Factory and Workshop 
Act, 1891 (54 & 55 Viot. c. 75), are contained in s. 9 of that Act, as to which see 
note (A), p. 479, ante. 

fo) Factory and Workshop Act. 1901 (1 Edw. 7)t o. 22), s. 85 (2). 

\p\ (iaktr V. Carter (1878), 3 Ex. D. 132, decided under the precisely similar 
provisions of the now repeal^ Ooal Mines Eegulation Aot, 1872 (35 & 86 Viet. 
0. 76). 

(q) Faotory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 82 (3). 
m See p. *479, ants, 
m See p. 471, ante.- 
(Q See p. 472, ante. 

(a) See p. 531, poet, 
ih) See p. 529, 

(c) The word ** dock " means ** the solid structure and body of the dock, not 
the water space within its limits ” (Houlder Line, Ltd, v. Griffin, [1905] A. 0. 
220, per hotd Maonaohtew, at p. 224 ; see also note (<), p. 484, post), 

(d) A structure which would be a ** wharf ’* if oP or m olose proximity to the 
shore does not cease to be a wh«rf by tlie mere faot of its being removed some 
distance from the shore for the more oonyenient oarryins on of the process of 
unloading vessols (AV/ia ?, Cory db S<ni, Ltd,, [1902] 1 K. 3> 38, 0» A.). For 
decisions of fact whether a s&ucture was or was not a “ wharf, ” see also- 
hoiidock ?. Humphrey, [1900] 1 Q, B. 609, 0. A. j and Kenny's, ifarrwon, [1902] 

2 K. B. 168, 0. A. ^ ^ X 

(e> A room in the basement under retail sale-rooms used for stonuff goods 
temporarily until wanted in the ssJe-rooms was held not to be a “ warehouse ” 
(Burry. y^%U1ey (Wmkm), Ltd. (1902), 19 T. L. B..U7, 0. A.). A storapplace 
which is ancillary to a wholesale bAisiness is a warehouse, but Hot if it is 
aui^ary to a retail business {Green v. Britten <md Oi^tn, [1004] I E. B. 360, 



iu fuUeftt nsnst) of tho tenn a wafehouso ” {Mirtreton [1907] 2 K. B# 

401, 0, A„ »«• OoBXU, Bjuuum. P., .t p. 407). For dwariM. u to whether pjw- 
• ticidat place. M» or an BptwainMt«ttMa,inUM€b^T..d4i<{«r,m^ 
(IWtt), J F. (Ot. gt Bma) a« { Jf Ftoaa v. iWA ifcHrMratw (190«), 7 F. (Ot 4 



484 


Faotobies and Shobs. 


SaoT. s. here inclndb^ any (gangway or ladder used by any person employed 

Docks, to load or anload or coal a ship (,/*)) used in the prcKsess ot 

Bnildings, loading' Co) or unloading or coaling any ship (It) in any dock(i), 
and harbour (k), or canal were included in the word “ factory,” and the 
purpose for which the machinery or plant is used were a manu- 
facturing process, and as if the person who by himself, his agents, 
or workmen uses any such machinery or plant for the above- 
mentioned purpose were the occupier (t) of the premises (m). 


Sees.) 714; Buckingham v. Fulham Borough Council (1905), 69 J. P. 297, C. A. ; 
MMleton ▼. WaxU <fc Son (1905), 0. A., unreporteil, cited by Collins, M.E., 
53 W. R. 629); Rogero v. Manchester Packing Co., [1898] 1 Q. B. 344, per Day, J., 
at p. 348. 

(/) Factorjr and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 104 (2). 

\g) “Finishing off’* a hold on boaid a ship by putting iron cross-beams 
across the hatchway after the actual putting of the goods into the hold has been 
completed is part of the process of “loading” {Lysone v. Knowles (Andrew) <5 
SoTiSt Ltd., StuartY. Nixon and Bruce, [1901] A. 0. 79 ; see also lleid v. Anchor 
Line (1903), 3 F. (Ct. of Sess.) 435 ; Durrie v. Warren Jb Co. (1899), 15 T. L. R. 
365, 0. A. ; and Medd v. Mculver (1899), 15 T. L. R. 364, C. A.). 

(h) The expression “ ship ” has the same meaning as in the Merchant Ship- 
ping Act, 1894 (57 & 58 Yict. o. 60), s. 742, namely, ** every description of 
vessel used in navigation not propellod by oars ” (Factory and Workshop Act, 
1901 0 Edw. 7, 0 . 22), s. 104 (2) ). See also title SiiippiNa and Navigation. 

(t) The term “ ship in any dock ” includes a dry dock (Raine v. Johson A Co,, 
[1901] A. 0. 494). “The Act speaks of a dock in general terms, without 
reference to whether it is wet or dry” (Cattermole v. Atlantic Transport Co,, 
[1902] 1 K. B. 204, 0. A., per Stirling, L.J., at p. 207 ; see also Honlder Line^ 
Ltd, V. Griffin, [1905] A. C. 220; Burdon v. Oregnon Co,, [1996] 2 K. B. 283, 
C. A,, per Romeu, L.J., at pp. 286, 287 ; and /7 tnlon v. North CUy Milling Co,, 
[1903] 2 1. R. 163, 0. A.). See |lso, as to docks, titles Suippino and Navigation ; 
Waters and Watercourses. 

(h) The term “ harbour” has the same meaning as in the Merchant Shipping 
Afit, 1894 (57 & 58 Viet. c. 60), s. 742, namely, “ harbours properly so called, 
whether natural or artificial, estuaries, navigable rivers, piers, jetties, and other 
works in or at which ships can obtain shelter, or ship and unship goods or 
passengers” (Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 104(2); 
and see titles Shipping and Navigation; Waters and Wai'ercourses. 

(Z) The Factory and Workshop Acts contain no definition of the terms 
** occupier” or “actual use or occupation,” but their meaning in relation to 
the Factoiw and Workshop Act, 1901 (1 Edw. 7, o. 22), ss. 104 — 106, 
has been mscussed in the following cases. (When used in other parts of 
the Acts their meaning is not necessarily the same.) Ship repairers wno hired 
a beiih in a dock “ were in the actual use or occupation of premises within the 
dock or forming part of it” (Eaine v. Jvbson i Co,, [1^1] A. 0. 404, per 
Earl ot Halsbuby, L.C., at p. 408) ; and “ From the aecieion of the House 
of Lords in Rains v. Jvbson 4 Co,, it is clear that persons repairing a sl^nn 
a dock are ocenmiers of a factory” (Bartell v. Gray (W,) ds Co., [1902] 1 B. 
225, 0. A., per Collins, M.B., at p. 229). Contractors in possession of a ship 
for the purj^se of repairing her may be occupiers thereof although their use or 
occupation may not be exclusive (Bartell v. Gray ( W,) ds Co., supra) ; “ Since 
the decision in Bartell v. Gray {W.) A Co., I should have thought there 
could be no question in this court that several persons may at uie same 
tune be occupiers of premises within the^ meaning of the Act for different 
purposes” (Weavings v. Kirk and Rat^all, [1994] 1 E. B. 213, 0. per 
MaThsw, L.J., at p. 217). Ou this point, see also Burdon v. Or*gson A Oo., 
supra, following Smith v. Standard Steam Fishing Co., [1906] 2 E. B. 275, 
0. A. ** In this case we have a ehip moored alongside of a quay, and, for the 
whole length of the ship, the quay side is devoted to the use of the shipowners 
for til!# purpose lor which qua^ are used, namely^ for the unloading or loading 


(m) For note (ei) see next page. 
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For the enforcemeot of such provisions the person having 
the actual use or occupation (n) of a dock wliarf ( /»), quay or 
warehouse (q), or of any premises within ihe same or formiitg part 
thereof, and the person so using any machinery or plant, is deemed 
to be the occupier of a factory (m). 

1109. The same provisions also have effect as if any premises 
on which machinery worked by steam, water, or other mechanical 
power (r) is temporarily used for the purpose of the construction 
of a building («), or any structural work in connection with a 
building, were included in the word “ factory,” and the purpose of 
which the machinery is used were a manufacturing process, and as 
if the person who, b^ himself, his agents or workmen, temporarily 
uses any such machinery for the before-mentioned purpose were 
the occupier of the said premises; and for the purpose of the 
enforcement of those provisions the person so using any such 
machinery is deemed to be the occupier of a factory {t). 

The provisions relating to notice of accidents (a) and the 
formal investigation of accidents (v) have effect as if any building 


of the ship and other matters ancillary thereto. If that is not * actual use ’ of 
the quay, 1 do not see what can be. The Act does not insist on more than 
* actual use ' of the quay, for the collocation of those words disjunctively vith 
the word * occupation ' involves that 'use* must mean Bom^thin^ less than 
legal occupation ” {^Merrill v. aSo/w A Co., Ltd.^ [1901 J 1 K, B. 35, C. A., 

per Collins, L.J., at p. ^3, followed in Wiinthttrouah v. Itnllt (1901), 18 

T. L. R. 21, 0. A.). Tenants of a small hut in a dock who supplied horses for 
haulage purposes in the dock were held to have actual use or occupation of the 
dock, ana, therefore, to be occupiers of a factory (Pacific Stt^am Naviyatmi Co, 
V. Pagh Soti (1907), 23 T. L, K. 622, 0. A,); 8ee*al8o Carringftm v. Bannister 
i Co., [1901] IK. B. 20, 0. A. ; Jackson v. Rodger cfc Go, (18991, I P. (Ct. of Sess.) 
1053, (1900), 2 F. (Ot. of Sess.) 533; Bruce v. Henry A Co, (1900), 2 F. (Ct. of 
Boss.) 717 ; Lifw v. Aherndhy A Co, (1900), 2 F. (Ot. of Sess.) 722; Purves v. 
Sterne A Co., Ltd, (1900), 2 F. (Ct. of Sess.) 887 ; Stewart v. Dablin and Olasgow 
Steam Parket Co. (1902), 5 F. (Ct. of Sess.) 57 ; Stewart y, Darngavil Coal Co,, Ltd, 
(1902), 4 F. (Ct of Sess.) 425; Ramsay v. Mackie (1904), 7 F. (Ct of Sess.) 106; 
FogaHy v. Wallis A Co,, [1003] 2 1. R. 522, C. A. ; Morgan v. Tydvil Engineering 
and Ship Repairing Co, (1908), 98 L. T. 762, H. L., following Huulder Line, Ltd. 
V. Griffin, [1906] A. C. 220. _ 

(wi) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 104 (1). For the 
liabilities of tine occupier of a factory, see p. 631, post, 

n) See note (1) p. 484, ante. 

o) See note (c), p. 483, ante. 

] See note (d), p. 483. ante. 

I See note (e), p. 483, ante, 

‘ See notes (y) and (A), p. 436, ante. 4 . v * « i 4 u 

The word “ Wlding here includes a temporary but substantial structure, 
xnewora um g , ' • ^ - MaUhews, [IdOd’l 1 

see Moir 
and see 

also title Buildiho Cootraots, Bhoimebrs and ^cmracTR, V^. m., p. 1 <6. 
For ihe ineanine of the woi-d in the ^bUo Healli end LondonBmld^ Acte, 
■ee titlea HiuHWAVe, Streets, and fiRiDOKS ; MErBOPOUs ; P^uo Hbaiab 
AND Looal Administration ; end ee to the Acts.roletiTO to tlw Perliament^ 
end Local Government franohise, see ^5?’ 
(*) Feotorv and Workshop Act, 1901 (1 Edw. 7, »• 22), s. 105 (1). For tto 
of the term *• occupier of a factorv” m these eeotions, see note (1), 
p. 4«4. unfa, and for the liabilitiee of the occupier, see p. ft31,|Mtf. 

See p. 472, onto. 


■ Sbot. a 
Docks, 
BttUdinEB. 
and 

Rallwaya. 

Applicatfovi 
to buildings 
under con- 
struction. 


Other 

buildings. 




4M 




Faot6ries and Sbofb. 


ttfloT. 8 . axeeedmg 80 feet ia *height whiok being constracted or 
Books, repaired (i;) by meana of a 8Caffoldmg(2(), or in which more than 

Bnildlngs, twenty persons, not hsing domestic servants^ are employed for 
^ wages, were included in the word ** factory,^' and as if, in the first 
BiUwaya. the employer of the persons engaged in the construction or 
repair, and, in the second case, as if the occupier of the budding, 
were the occupier of a factory (s). 

Application 1110 : Where any railway line or siding, not being part of a rail* 
to railways, purposes of public traffic or of any works of the 

railway company connected with the railway’ (a), is used in con- 
nection with a factory or workshop, or with' any. place to which any 
of the provisions of the Acts apply, the provisions with respect to 
regulations for dangerous trades (o), powers to make orders as to 


(tv) The height is the height at the time of the accident {Billinga v. Holloway ^ 
[1^9] 1 Q. B. 70, 0« A)« It is to be measured to the top of the roof QSoddimtt 
T. NtwlofAt Chamher$ dt Uo., ^899] 1 Q. B. 1018, 0. A., reversed, but not on this 
point, in the House of Lor^, [1901] A. 0. 49), and from the surface of the 
ground within the building (ifc&raf A v. Neill & Sons^ [1902] 1 K. B. 211, 0. A. ; 
but compare Halstead v. Thomson db Sons (1901), 3 F. (Ct. of Sess.) 668). For 
decisions upon cases where part of a contiguous set of buildings is over and 
part under 30 feet high, see Rixsom v. Pritchard and Et&nwkk^ ^ Q* B. 

800, 0. A.; Knight v. Cubitt A (7o., [1902] 1 £. B. 31, 0. A; and Hartley v. 
QuuA, [19051 1 K. B. 859, 0. A. 

(c;) A building is being ** constructed until the scaffolding has been cleared 
away {Frid v. Fenton (1900), 82 L. T. 193, 0. A. ; McCahe v. Jopling and 
Palmer's Travelling Cradle^ Ltd.^ [1904] 1 K. B. 222, 0. A.), and untu the 
** measuring up has been ocpnpleted {Plant v. Wright A Co,^ [1905] 1 K. B 353, 
0. The terms ** construction ” and ** repair ” as here used ai-e not limited 
to the original construction of the building, nor to its constiiiction or repair as a 
whole (floddinott v. Newton^ Chambers A Co,^ Ltd.^ [1901] A. 0. 49). Fainting 
and whitewashing come under the head of repairing (Drudge v. Conway^ Jones A 
Co., [1901] 2 £. B. 42, 0. A; Reddy v. Broderick, [1901] 2 I. B. 328, 0. A.). 
A building is being ** oonstr^ted or repaired by means of a scaffolding even 
though the scaffolding has been temporarily removed at the time of the accident 
(Halstead v. Thomeon A Sons, supra); and it is immaterial that the scaffolding 
was put up and solely used by some person other than the actual employer 
of the person injured (Fletcher v. Hawley (190^, 21 T. L. E. 191, 0. A., 
following Mason v. Dean (A. A), Ltd,, [1900] 1 Q. B. 770, 0, A). 

(y) Whether any particular s^ctme is a ** scaffolding*^ is a question of law 
when the facts have been ascertained (Hfddimtt v. Newton, OhanAers A Co,, Lid., 
stipm, overruling on this point Wood v. Walsh A 8691a, [1899] 1 Ct B. 1009, 0.A. ; 
Maude V. Brook, [1900] 1 Q. B. 575, 0. A. ; and ierguson v. ’Oreen, [19013 ^ 
£. B. 25). Mere boards or planks may be. ** scaffoldings,*' see Maude v. 
Brook, supra; Beddy y. Broderick, supra; and Veasey v. ChaitU, [1902] I 
K B. 494, 0. A. As to when a Udder can be regarded as a ** soanolding,’' 
SM McDonald Y, Hdbbe and 8amud (1899), 2 F. (Ot. of Sess.) 3; 'Marshall y. 
Budrforth, [1902] 2 E. B. 175, 0. A. ; Elvin v. Woodward A Co., [1903] 1 
K. B. 838. 17. A. ; Campbell v. SeHats (1903), 5 F. (Ct.of Sees.) 900; ^owthir 
V. Wed lUaing Window Cleaning Co., [1904] 1 K. B. 232, 0. A.; and O^Brirn 
V. Bobbie A Son, [1905] 1 E. B« 346, 0. A; The expression is not limited to a 
scaffolding adequate for the constmotjon or repair of the building as a whole 
{SoddiiwH V. Newton, Olwmd>ers A Co,, Lid., supra). 

U) Factory and Workshop Act^ 1001 (1 Edw. 7, 0. 22 ), a 105 ( 2); and see 
note (^, p. 484, ante. • " ' 

Iway Employment (Frofenrion ot Accidents) Act, I9Q0 A 64 Viet. 


c. 27), s. 16, incorporated byiPsetory atid Worktop Act, 1^1 (1 Edw. y. 22), 
106 
m 


i. 106(1), 

Bes]K479, anlA 
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Jaiigerotu machines (c), accidents (d), fines in case of death or bsot. s. 

injury (e>, and powers of inspectors (/), have effect as if the line or Dwdts, 

Biding were part of the factory or woikBhop(y). If any such line Bnlldlngs. 
or sialng is need in connection with more than one factory or uud ' 
nrorkshop belonging to different occupiers, the Hawift provisions ®*llways. 
have effect as it the line or siding were a separate factory (A). 


Part V. — Conditions as to Employment 
and Remuneration. 


Sbct. 1. — Fitness for Employment. 

nil. There are no general restrictions as to the employment of Men. 
adult men in factories and workshops. 

1112. The occupier of a factory or workshop must not knowingly Women end 
allow a woman or girl to be employed therein within four weeks siri** 
after childbirth (t). 

1113. A child under the age of twelve years must not be employed children 

in a factory or workshop (j). tweire. 

1114. A child under the age of fourteen years must not be children 
employed to lift, carry, or move anything so heavy as to bo likely 

to cause him injury, nor in any occupation likely to be injurious to 
his life, limb, health, or education, regard being had to his physical 
conation {k). The penalty for contraventipn is a fine not exceeding 
40s., or for a subsequent offence not exceeding £5(1); but the 
information must be laid within three months after the commission 
of the offence (m). 

1115. In a factory, other than a domestic factory (n), a young CertiflcateoC 

fit 068 St 


I c) See p. 471, ante, 

(i) See p. 472, ante, 

e) See p. 631, post, 

f) See p. 629, post, 

g) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 10G(1}* 

A) /Aid., 8. 106(2). , ■ 

«) Ibid,, a. 61. As to the penalty for employment contrary to the Acts, see 
p* 633, 

(j) B^ujtory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 62. The section 
continues “ unless lawfully so employed at the commencement of this Act.’* The 
Act came into operation on 1st January, 1902 {ibid,, s. 162). As to the penalty 
for employment contiary to the Acts, see p. 633, poet. In Oartff v. tliettU (1878), 
6 R. ((5, of Sees.) 194, two of the judges of the Court of Session expressed the 
opinion that if a child obtains employment by misrepresenting his age, and his 
master bf no opportunity of Recovering the true facts, the latter has committed 

no dffdnoe. ^ m ^ 

(A) '.Employment of CSuldren Act, 1903 (3 Edw. e* 46), ss. 3, 13. The 
‘'emplovV is defined 13) to ••include employment in any 

labour exercised by way of trade or for the purposes of gpain, whether the gam 
be to the ishild or to any other person.” As to protection of cMdtmi generally, 
•ee I»»A»T8 AND CniLUMN. ... . 

{Q Ibrnployment of Ohildxm Act, 1903 (3 Edw. 7, o. 46), a. «. 

-Jt tnd.. a. 7. 


to) Sbotm aad Workdiop Aot, 1901 (1 Edw. 7, a. I 


a: 111 (S). ’ VOt 
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saoT. 1. 
Fttness for 
Employ* 
ment 


Bj whom 
granted. 


Effect of. 


Befnsal to 
grant. 


person (o) under the age of sixteen years or a child (p) must not be 
employed for more than seven or, if the certifying surgeon for the 
district (q) resides more than tliree miles from the factory, thirteen 
work days, unless the occupier has obtained a certificate, in the 
prescribed form, of the fitness of the young person or child for 
employment in the factory, which must be produced to an inspector 
when required (r). When a child becomes a young person a 
fresh certificate of fitness must be obtained (s). 

The certificate of fitness is granted by the certifying surgeon of 
the district (9) after personal examination of the party named 
therein, which, as well as the signing of the certificate, he is to 
carry out at the place of employment, unless less than five young 
persons and children are employed there, or some special reason is 
allowed in writing by an inspector (f). It must be to the effect that 
the surgeon is satisfied by the production of a certificate of birth (u) 
or other suflicient evidence (r) that the party named therein is of 
the age therein specified, and has been personally examined by 
him and is not incapacitated by disease or bodily infirmity for 
working daily for the time allowed by law in the factory named in 
the certificate (a). The certificate may be qualified hy condit ions as 
to the work on which the child or young person is fit to be 
employed, in which case the employment must be in accordance 
with such conditions (h). All factories in the same occupation in 
the certifying surgeon’s district may be named in the certificate (c). 
A certificate of fitness for employment in a tenement factory (d) is 
valid for similar employment in any part of the same tenement 
factory (e). The certifyipg surgeon may be rei|uired to give in 
writing, and sign, the reasons for his refusal of a certificate of 
fitness (/). 

The Secretary of State may, by special Order (q), extend to any 


0^ For definition, see p. 445, ante. 

For definition, eee p. 445, ante. 

7) See p. 630, po$t. 

n Factory ana Workshop Act, 1901 (1 Edw. 7, c. 22), s. 63 (1), (3). 

s) /bid., a. 63 (2). As to the penalty for employment contrary to the 
Acts, see p. 533, poet. 

(t) Factory aita Workshop Act, 1901 (1 Edw. 7, c. 22). s. 64 (1), (2), (3). 

M Such certificate is to to either a certified copy of the entry in tne register 
of mrths, or a certificate from a locid authority within the meaning of Jl^e 
Elementary Education Act, 1876 (39 & 40 Viet. 0. 79), that it appears from the 
letums transmitted to such authority by the registrar of births that the child 
was bom on the date in the certificate (Factory and Workshop Act, 1901 
(1 Edw. 7, c. 22), 8. 64 (8)). As to special provisions for obtaining a* certificate 
of birth, see p. 489, post. See also title Ekqistration ov Births, MarriaOBs 
AND Deaths. 

(v) The factory inspector may annul the certificate of fitness, if founded on 
evidence of age other than a oirth oertifieate, on it appearing that the age is 
overstated (Factory and Workshop Act, 1901 (1 Edw- 7, 0. 22), s. 64 (0)). 

! > /6< s. 64 (4). 

I IhiiL, B. 64 (5). 

Ibid., s. 64 (7). " 

I Pot definition, see p. 441, oMe. 

Faetoiy and Workshop ^t, 1901 (1 Edw. 7, a 22), s. 89. 

) JWd., •.64(10). 

Thoaa provisions are extended, to worUhops in which are carried os the 
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class of workshops or domestic factories (A) the foregoing pro- 
visions as to certificates of fitness, and may revoke such order 
without prejudice to the subsequent making of another order (i). 
The occui>ier of any workshop or domestic factory may, if he thinks 
fit (A), obtain certificates of fitness in like manner (Q. . 

1116. Where an inspector is of opinion that a young person (m) 
under the age of sixteen or a child (n) is, by disease or bodily in- 
firmity, incapacitated for working daily for the period allowed by 
law (o), he may (notwithstanding any previous certificate of fitness) 
servo written notice on the occupier of the factory or workshop 
where such young person or child is employed, requiring the 
discontinuance of such employment, and thereafter the young person 
or child must not be employed until the certifying surgeon has 
personally examined him and certified that the alleged incapacity 
dues not exist (p). 

1117. Where a child is employed in a factory or workshop, both 
the occupier thereof and the parents of the child are responsible 
for the due education of the child (q). 

1118. Where the age of any young person under the age of sixteen 
years or of a child (r) is required to be ascertained or proved for the 
purpose of the Acts, or for any purpose connected with his employ- 
ment in labour or with elementary education, any person is 
entitled, on presenting a written requisition in the prescribed 
form (s), and on payment of 6d., to obtain a certified copy of the 
entry in the register of births relating to such young person or 
child (t). 


processes of file cutting ; carriage building ; rope and twine making ; brick and 
tile making ; making of iron and steel cables, chains, anchors, grapnels, cart 
gear, nails, screws, and rivets ; baking bread, biscuits, or confectionery ; fruit 
preserving ; and making, altering, ornamenting, finishing, or repairing of wear- 
ing atiparel by the aid of treadle sowing machines (Order of 31st August, 
19U6 [1906— No. 68<n ). 

S factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. Ill (3). For 
ition, see p. 4dl, . 

(») Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 66. 

(Aj The puipose of the provision is expressed to be “ to enable occupiers of 
workshops to bettOr secure the observance of this Act and prevent the employ- 
ment in their workshops of young persons under the age of sixteen years and 
ohildt'en who are unfitted for that employment” (tbid., s. 66).^ 

1) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 63. 
m) For definition, see p. 445, ante. 

For definition, see p. 445, ante. 

(oj See pp. 490 et eeq.^ poet. * i 

Faotorv and '\^rkshop Act, 1901 (1 Edw. 7, o. 22), s. 67. As to the 



The 

^ ^ tfuUyset 

out under title Education, Vol. XII., pp. 07 70. 

(r) For definition, see p. 445, ante. ^ in 

W Th« form is prewwibed by Order of the OoTerniiwnt Board ^ted 
!«& Maidh. WIO [1910— No. 801]. The certified copy of tte entry w to be 
wppUed, on requert and without charge, by eve^ eupermtodmt regw^ wd 
• remtrar of marriagea, and deatha (Faotory and Workahop Aot. 1901 

(iT^. 7. 0 . 9a}» a. l»4). 


Sbot. 1. 
Fitness for 
Employ- 
ment 


Power of 
iDspeotor to 
require 
certificate. 


Education. 


Obtaining 

birth 

certificate. 



m 


VAVstmsa AND SHOPa 


;f3B0T. 8. 

General 
SrovtadonB 
as tie 

Honrs etc. 

Sonda/ 

emplo^ent. 

nrom«atand 

young 

penonf. 


On Saturday. 


Meal times. 


Continuous 
employment 
of women or 
young 
persona. 


Sncrt. 2. — General Provisume as to Homn^ MeaUivmeB^ and Holiday 9 
in factories and Workshops »a). 

SUB-SXGT. l.—8ujiddy Employment. 

1U9. A wonaan (bX jbung person (c), or child (d) must not be 
employed in a factory or workshop on Sunday (e). 

SnB>Saoa. 2 — Houn of Employment in Textile Faetoriee and Print Worke. 

1120. The period of employment for women (h) and young 
persons (e) in textile factories (/), or in print works (p), or bleaching 
and dyeing works (h) (but excluding domestic factories (i) ), except 
on Saturday, is either to begin at 6 a.m. and end at 6 p.m. or begin 
at 7 a.m. and end at 7 p.m. (J). 

On Saturday the period of employment is to begin either at 6 a.m 
or 7 a.m. If it begins at 6 a.m., then, if not less than one hour is 
allowed for meals, it is to end at noon as regards employment in any 
manufacturing process, and at 1*2.80 p.m. as regards employment 
for any purpose whatever ; but if less than one hour is allowed for 
meals, employment is to end at 11.80 a.m. as regards employment 
in any manufacturing process, and at noon as regards employment 
for any purpose whatever. If employment begins at 7 a.m., it is to 
end at 12.80 p.m. as regards any manufacturing process, and at 
1 p.m. as regards employment for any purpose whatever (k). 

For meals there is to be allowed on Saturday not less than half 
an hour, and on every other day not less than two hours, of. which 
at least one hour, either at the same or at different times, is to be 
before 8 p.m. (1). 

A woman (m) or young person (n) fe not to be employed con- 
tinuously (o) in a textile factory for more than four hours and 
a -half witlmnt an interval of at least half an hour for a meal(p). 


(а) In this notion are included the rules of general application. “Special 
exceptions as to hours and holidays” are dealt with separately (pp. 497 — 609, 
«««<). As to the penalty for employment contrary to the provuions of the 
Factor and Workshop Acts, see p., 633 poet. 

(б) For definition, see p. 446, ante. 

i [c) For definition, see p. 446, ante. 
o) For definition, see p. 446, ante. 

e) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 34. There are 
special exceptions as to creameries (p. 607, poet), and in respect to persons of 
the Jewish ^gion (p. 608, post). 

(/) For definition, see p. 436, ante. 

(p) For definition, see p. 438, ante. ■ " ' 

(A) For definition, see p. 438, ante. 

(0 Factory and Workshop Act, 1901 (1 EdW. T, e. 22), t. Ill (1); itiid see 
p. 441, ante. 

Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 24 (1), and (aS to 
prmt works, and bleaching and dyeing works) ifrief., s. There are 'q^al 
exceptions as to Isotoriesdnveta by watn power (n. 601, post) ; fhotwiseof which 
the occupier is of the Jewish ^gion (p* 698, post ) ; and the employinent 
of mate young perstms above sixteen in lace faotones (p. 604, post). ' 

(fi) Faeti^ and Workshop Act, 1901 (1 .Edw. 7, o. ^),S. 24. As tb whet is a 
manufacturing procees, see prabtm'r. Ommereial MWtt I^Unming Co,, Ltd. 
(1910),130L.X. Jo.68. rot 

4fk) fwamiiimoB, Bee, 011^ 

n) Fswdifinrtofl, im, p. 446;:gnfA • . 
o) Vsft ctemiltiwir of ** 

(p) Fac' * '*’ 
special exi 


. Act, 1901 (1 Edw. 7, 0. 2L 

in leiyect of textile factories used for makiiig 




Part V. — Conditio^ as to .^hpiatmbmt and Bbitonkbatiok. 

Itt the of print works or bleaching and dyeing works 
period of continuons employment may be for five hours (g). 

UM. A child (r) is only to be employed in textile factories 
and ^ m print works and bleaching and dyeing works (g), ex- 
cluding domestic factories («), on the system either of empl<^ment 
in morning and afternoon sets, or of employment on alternate days 
only (o). 

The period of employment for a child in a morning set, except 
on Saturday, is to begin at the same hour as if the child were a 
young person (6), and end either at 1 p.m., or, if the dinner 
time begins before 1 p.m., at the beginning of dinner time, or, if 
the dinner time does not begin before 2 p.m., at noon. In an 
afternoon set, except on Saturday, it is to begin either at 1 p.m., or 
at any later hour at which the dinner time terminates ; or, it the 
dinner hour does not begin before 2 p.m., and the morning set 
ends at noon, at noon ; and it is to end at the same hour as if the 
child were a young person (c). 

On Saturday the period of employment for a child is to begin 
and end as if the child were a young person (d). 

A child is not to be employed in two successive periods of 
seven days in the morning set, nor in two successive periods of 
seven days in an afternoon set, nor may a child be employed on 
two successive Saturdays, nor on Saturday in any week (e) in which 
his period of employment has on any other day exceeded five hours 
and a half (/). 

Where a child is employed on the alternate day system the 
period of employment and the time allowed for meals are to be the 
same as if he were a young person (g); but he is not to be employed 
on two successive days, nor on the same day of the week in two 
successive weeks (h). 

A child is not to be employed continuously (i) on either system 
in a textile factory for more than four and a half hours without 
an interval of at least half an hour for a meal (Jc). In the case of 
print works or bleaching and dyeing works, such period of con- 
tinuous employment may be for five hours (f). 

ribbon, OT trimming, and in respwt of other textile factories to wbioh the 
exoenrion may be extended by special order (p. 605, pott). 

{q) Factory and Workshop Act, 1001 (1 Bow. 7, c. 22), s. 28. For definitions, 
see p. 438, ante. 

(r) For definition, see p. 446, onte. 

tsr Factory and Workwiop Act, 1801 (1 Edw. 7, o.- 22), s. Ill (1). 

Ihid., so. 26 (1). 28. 

W 8m p! So,' o^*; and Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), 
^^ep! 490, ante; and Factory and Workshop Act, 1901 (1 Edw. 7, o.22), 

" (I Mw-’. “w 

W and Workshop Act, 1901 (1 Edw. 7,^c. 22), 

(n For de^tion of “ continuous emrioyment, see ^ 448, onja ^ 
ft) Faotwry.and WorkdiopAct, 1901 (1 ^^* 7* o. W There.aic 

Woritslu^ Anti 1901 (1 Bdw« o. 22}, a 2 ^ 
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Bsot, 2. 
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Sub-Sbot. 3 . — ffours of Employment in Non-ieastUe Factoriee and Worhehope, 

U22. For women (m) and young peraone (n) employed in non- 
textile factories (o) (except print works, bleaching and dyeing 
works (p), and domestic factories (<t)), or in workshops (6) (except 
domestic workshops (a ) ), the period of employment, except on 
Saturday, is either to begin at 6 a.m. and end at 6 p.m., or begin at 

7 a.m. and end at 7 p.m., or begin at 8 a.m. and end at 8 p.m. (c). 

On Saturday the period of employment is to begin at 6 a.m. and 

end at 2 p.m., or l^gin at 7 a.m. and end at S p.m., or begin at 

8 a.m. and end at 4 p.m. (d ) ; but in a non-textile factory or 
workshop where a woman or young person has not been actually 
employed for more than eight hours on any day in a week 
and notice of such non-employment has been afiSxed in the factory 
or workshop and served on the inspector, the period of employ- 
ment on Saturday in that week for that woman or young 
person may be from 6 a.m. to 4 p.m., with an interval of not less 
than two hours for meals (/). 

For meals there is to be allowed on Saturday not less than half 
an hour, and on every other day not less than one hour and a half, 
of which one hour at least, either at the same or at different times, 
is to be before 8 p.m. {g). 

A woman or a young person in a non-textile factory and a young 
person in a workshop is not to be employed continuously (A) for 
more than five hours without an interval of at least half an hour for 
a meal (i). 

1123. Children are oplj to be employed in non-textile factories 
(other than print works, bleaching and dyeing works (k) and domestic 


(m) For definition, see p. 445, ante. By the Employment of Women Act, 
1907 (7 Edw. 7, c. 10), s. 1, the Factory and Workshop Act, 1901 (1 Edw. 7, 
0 . 22), 8. 57, relating to the employment of women in fiax scutch mills, is 
repealed. 

(n) For definition, see p. 445, ante. 

(o) For definition, see p. 437. ante, 

(p) As to th^’se, see pp. 490, 491, ante. 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, 0. 22), s. Ill (1); and see 
p, 494. vast. 


! b) l^or definitiois see p. 441, ante. 

< 


(e) Factory and Workshop Act, 1901 f 1 Edw. 7, c. 22), s. 26 (1). There are 
special exceptions as follows : — In any class of non-textile factones or work- 
shops where the hours may be fixed by special Order at 9 a.m. to O' p.m. 
(see p. 503, post) ; in bakehouses, in respect of the employment of male young 
persons (see p. 504, poet) ; in fish and fruit preserving (see p. 506, poat ^ ; in 
creameries (see p. 507, poet ) ; in factories ana workshops the occupier of which 
is of the Jewish ' ^ • 


. See also the provisions as to oyertime 

(pp. 498— 501, poet ) ; and' night work (pp, 501 — 503, poet).' 

(d) Factory andf Workshop Act, 1901 (1 Edw. 7, o. 22), s. 26(2). Thera ere 
special exceptions, as in the cases includea in note {e\ supra; also in respect of 
employment in Turkey red dyeing (see pf 501, poet). 


(e) For definition, see p. 446, ante. 
{/) Factoiy and Wor^hop Act, IS 
xoeptiou substituting another day : 


^ (J ^ epecW 

exception substituting another day for Saturday may be granted special 
Order to any class of non-textilp factories or workshops (see p. 607, poet\ 

M Factory and Wcrkshop Act, 1901 (1 Bdw. 7, c. 22), s. 26 (3). 

(a) For definition of '• continuous employnient,” see p. 446, ante. 

U) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22^, s. 26(4). • 

(k) These works have the same hours as textile factories ; ses p. 490| 
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factories (I)), or in . workshops (other than domestic workshops (1)), 8 w>t.s. 

either on the system of morning and afternoon sets, or (in a factory General 

or workshop in which not less than two hours are allowed for meals Provistons 
every day except Saturday) on the alternate day system (m). Mto 

The period of employment for a child (n) in the morning set, «hs. 

including Saturday, is to begin at 6 a.m., or 7 a.m., or 8 a.m., 
and end at &e times fixed for children in the morning set in 
textile factories (o). In an afternoon set, including Saturday, it is 
to begin at 1 p.m., or at any hour, later than 12.80 p.m., at which 
the dinner time ends, or if the dinner time does not begin before 
2 p.m. and the morning set ends at noon, at noon; and is 
to end on Saturday at 2 p.m., and on any other day at 6 p.m., or 
7 p.m., or 8 p.m., according as the period of employment in the 
morning set began at 6 a.m., or 7 a.m., or 8 a.m. (p). 

A child is not to be employed in two successive periods of seven Breaks, 
days in the same set, nor on Saturday in the same set in which he 
has been employed on any other day of the same week (q). 

Where a child is employed on the alternate day system, the Alternate day 
period of employment, except on Saturday, is to begin either at 
6 a.m. and end at 6 p.m., or at 7 a.m. and end at 7 p.m., or at 8 a.m. 
and end at 8 p.m. On Saturday it is to begin at 6 a.m. or 7 a.m. 
and end at 2 p.m., or begin at 8 a.m. and end at 4 p.m. For 
meals there is to be allowed not less than two hours on any day 
except Saturday, and half an hour on Saturday. Such child is 
not to be employed in any manner on two successive days, nor 
on the same day of the week in two successive weeks (r). 

On neither system may a child be emplpyed continuously (a) for Continnom 
more than five hours without an interval of at least half an hour *“•?*<>?“>*“*• 
for a meal (a). 

SuB'Sect. ^.—Hown of Empkymeni in Women'* Workthopt, and in Dotneiiie 
Fadorie* and Workshop*. 

1124 * In a women’s workshop (b), if the occupier has served on Women’i 
an inspector notice that the workshop is of that character, the 
period of employment for a woman, except on Saturday, is to be 
a specified period of twelve hours between 6 a.m. and 10 p.m., during 
which not less than one and a half hours are to be allowed for meals 


(1) Paotoiy and Workshop Act, 1901 (1 Edw. c. 22), s. Ill (1). For hours in 

domestic factories and workshops, see p. 494, pM<. 

m) Factory and Workshop Act, 1901 (1 Mw. 7, o. 22), s. 27 (1). 

n) For definition, see p. 446, onfe. , . 

W Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 27 (2); and soe 
p. 491. ante. There is a special exception in favour of dassee of factoriM or 
workshops where by special Order the period of employment is allowed to begm 

‘‘(’jOFJtyiL^f^&op Act, 1901 (1 Edw 7,c. 22), s. 27 &). ^ere is a 
apemal oxcopW in favour of classes of f^tories or wor^ope where 
sp^ Order the pOTod of employment is allowed to end at 8 p.m (see p. 603, 
poitSa See also provisionB as to overtime, P« ft,. 

'q) Factory and Workshop Act, IflOl (1 ^ 

(f} /fctds. i 27 («). For aednition of “ week,” see p. 446, ante. 

W For definition of ‘‘continuous employment, see p. 446, ati^ 

o) Factory and Workshop Act. 1901 (1 Edw. 7. o. 22), s. 27 (6). 

[6) For demiition, see p. 443, anU. 
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ei^ .absence from-woi^T; ,0n Saturday it u to.be » specified period of 
lUKh^ hours between 4 a.m. and 4 p.m., during which not less than 
iublf pn hour u to.bd allowed for meals and abiienoe from work (c). 

"After notice, baa -been given to the. inspe^or.that a workshop 'is 
to be conduct^ as a women’s workshop, it will be deemed, to'be 
conducted on that system until the occupier changes it. No such 
change may be made until the occupier has served upon the < 
inspector notice of his intention to change the system and until 
the change a child (<f) or young person (e) employed therein will be 
deemed to be employed contrary to the A.ct8 (/). Such change is 
not to be made oftener than once a quarter unless for special cause 
allowed in writing by an inspector (^). 


1125. In a domestic factory (ft) or a domestic workshop (t) the 
period of employment for a young person (e) on Saturday is to 
begin at 6 a.m. and end at 4 p.m., and on other days it is to 
begin at 6 a.m. and end at 9 p.m. ; and during that period the time 
to be allowed for meals and absence' from work is to be not less 
than two and a half hours on' Saturday, and not less than four and 
a half hours on other days (ft). 


1126. For a child (1) the period of employment in a domestic 
factory or domestic workshop is either to begin at 6 a.m. and 
end at 1 p.m., or begin at 1 p.m. and end at 8 p.m., or, on Saturday, 
at 4 p.m, (m). 

Such child is not to be employed before 1 p.m. in two successive 
periods of seven days, nor after 1 p.m. in two successive periods of 
seven days, nor on Saturday before 1 p.m. if on any other day in 
the same week he has ^n employed before that hour, nor 
after that hour if on any other day of the same week he has been 
employed after that hour (m). Such child is not to be employed 
-continuously (n) for more than five hours, without an interval of at 
leasfhalf an hour for a meal (o). 


. . 'dtTB'S^crr., 6. — Osnerol GimdUiaM. . . . - ■ 

1127. A child (jp) must not, except during the period of employ- 
mentt be employed in the business of a factory or workshop outside 
the factory or workshop on any day during which he is employed 
in the factory or workshop, nor a woman (g) or young person (r) on 

c) Factory and Workshop Act, IPOI {1 Edw. 7, o. 22), s. 29 (1) 

(i) For definition, see p, anfe. , 
e) For dufinition, see p. 445, ante, 

V) Aa to the penalty,, Sfso p, 

;) Factory and Workshop Act* 1^1 (1 Edw. 7, c. 22), s. 29 (2). 
h) For definition, see p. 441» ante, 

*«) For definition, see p. 442, ante. 

Oc) Factoir and Workshop Act» 1901 (I Edw. 7, o. 22), s. Ill (1). 

(1) For definition, see p. 445, ante. 

Factory and Workshop Act,. 1901 (1 Edw. 7; o. 22), s. Ill (1). 
initiou of week,” see p* WA 

'n) For definitiftn of ** continuous ehiployment,’* see p. 446,. ante. 
o) l^tory aud Workshop Act, mi (1 Edw. 7, c. 22), a 111 (1). 

I p) For definition, see p. |45, auto.- 
g) Pot wmtion, see p. 44A vOfOA 
I y) Pot definition, see p. 445, ai|£^ 


For 
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any day dating which she or he is Employed in the factory or work- 
shop both before and after the dinner hour (a). For the purposes 
of &is provision a woman, young mrson, or child to or for whom 
Any work is given out, or who is allowed to take out any work to be 
done by hef or him outside a factory or workshop, is deemed to be 
employed outside the factory or workshop on the day on which the 
work is so given or taken out (6). 

If a woman or young person is employed by the occupier 
of a factory or workshop on the same day both in the factory or 
workshop and in a shop (c), then the whole time during which that 
woman or young person is employed is not to exceed the hours 
prescribed for her or his employment in the factory or workshop 
on that day ; and if the woman or young person is employed in the 
shop excejpt daring the period of employment fixed by the occupier 
and specified in a notice (d) affixed in the factory or workshop, the 
occupier is to make the prescribed entry in the general register (c) 
with regard to her or bis employment Q"), 

Employment contrary to these provisions is employment contrary 
to the Acts (ff). 

1128. The occupier of every factory and workshop (domestic Wottces fixing 
factories (h) and domestic workshops (t) excepted (fti) may, within bourt of 
the limits allowed by the Acts, fix the period of employment (i), the 

times allowed for meals (Z), and the system of employment of 
children (m), and he must specify in a notice to be affixed in the 
factory or workshop the conditions of em{>loyment so fixed (n). 

A change in the conditions is not to be made until the occupier 
has served on ah inspector and affixed in the factory or workshop 
notice of his intention to make it. Unless for special cause allowed 
in writing by an inspector, such change is not ^ be made oftener 
than once a quarter. An inspector may, by notice in writing, name 
a public clock, or some other clock open to public view, for the 
purpose of regulating the period of employment and meal times (o). 

1129. All women, young persons, and children employed in a iCeal times, 
factory or workshop (other than a domestic factory or domestic 
workshop (p) ) are to have their meal times simultaneously (g) ; and 

they may not be employed in the factory or workshop, nor allowed 

I a) Factory and Workshop Act, 1901 (1 £dw. 7, o. 22), a. 31 (1), (2). 

*6) B. 31 (3). 

i *cj As to employment m shops, see p. 609, poet 
a) See note (n), tn^a. 
e) See p. 625, ptfeL 

I /) Factory and Workdiop Act, 1901 (1 Edw» 7, c. 22), s. 31 (4). 

( 9 ) Ibid., s. 81 (61. As to the penalty, see p. 683, post^ Special exceptions to 
these provisions may be granted by special order; see p. 608, post. 

A) For definition, see p. 441, ante. 

't) For definition, see p. 442, ante. * 

Factory and Winkshop Act, 1901 (1 Edw. 7^.c. 22), s. Ill (4). 

See pp. 490-494, an^. 

,m) See p. 492, ante. 

[n) Faoh>ry and Workshop Act, 1901 (1 Edw. 7, c. 22), s. (1),(2). As 
to tenement factories, see p. 626, poet. ■ 

I o) Factory and Workshop Act, 1901 (1 Edw* 7, c, 22), . 82 (3), (4)* 

, i>) /6«.,s.lll{4). , "" " ^ « 

\q) Ibid,t •• 33. See also Bogere v. Batiaw A Sen- (1006), 94 L. T., 619# 

See p. 406 ^ pMit, as to special exceptions. 


8aoT.2. 

Oenehtl 
Frovlidotts 
as to 

Honrs ete. 
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Bmt. a. 
Oen«nl 
Provirioos 
uto 

Honrs eto. 

Employment 
contrary to 
the Act. 


to remain in a room in which a manufacturing process is being 
carried on, during any part of the meal times (r). 

U30. If a woman, young person, or child Is not allowed times for 
meals and absence from work as prescribed (a), or during any part 
of such times is employed in the factory or workshop or allowed to 
remain in any room (b), she or be will be deemed to be employed 
contrary to the provisions of the Acts (c). 


Annnal 
holidays and 
halt holidays. 


Notice to 
inspector. 


Oeneral 

restrictions 

as to 

employment 
of onildren. 


1131. The occupier of a factory or workshop (domestic factories 
and domestic workshops excepted (d)) is to allow in each year to 
every woman, young person, and child employed therein, whole 
holidays on Christmas Day, Good Friday, and every bank holiday (c), 
or in lieu of any of those days, another whole holiday or two half 
holidays to be fixed by the occupier, at least half of which must 
be between 15th March and 1st October in each year(/). A half 
holiday is to comprise at least one half of the period of employment 
for women and young persons on some day other than Saturday or 
a day substituted for Saturday (/). 

Except in the case of Christmas Day, Good Friday, or a bank 
holiday, a notice of every whole or halt holiday is t6 be aflBxed in 
the factory or ivorkshop during the first week in January, and a 
copy thereof is to be forwarded to the district inspector on the same 
day (ff). If such notice is not so affixed and sent, cessation from 
work will not be deemed to bo a whole or half holiday (h). Any 
such notice may be changed by a subsequent notice affixed and sent 
in like manner not less than fourteen days before the holiday or 
half holiday to which it applies (h). Employment on a whole or 
half holiday so fixed will be deemed to be employment contrary to 
the provisions of the Acts(i), and if whole or half holidays are not 
so fii^ed the occupier of the factory or workshop will be liable to a 
fine ]^ot exceeding £5 {k), 

11X2. A person under fourteen years of age must not be employed 
bet^en 9 p.m. and 6 a.m. in any labour exercised by way of trade 
or mr purposes of gain (Z), whether the gain be to the child or to 


.(r) Factory and Workshop Act, 1901 (1 £dw. 7, c. 22), s. 33. 
poety as to special exceptions. 

(a) See pp. 490—494, anto, and pp. 499, 505, poit* 


See p. 505, 


(6) See note (a), eujpra. 

(c) Factory and Workshop Act, 1901 (1 Bdw. 7, c 22), s. 137 (2). As to 


penalty, see p. 633, post 


\n 


actory and Workshop Act, 1901 (I Edw. 7, o. 22), s. ill (4). 

For detinition, see p. 446, ante. 

} Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 35. For Scotland 
and Ireland other days are appointed {ibid,). There are special exceptions iu 
the case of fish and fruit preserving (see p. 506, po$l) ; in the case the 
creameries included in a special Order (see p. 507, post ) ; and in the case of male 
young persons employed in day and night turns (see p. 502, poatY 
M Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 35. 

(A) Ibid,, 8 . 33. A special Exception allows the Secretary of State, by special 
Oraor, to allow, in particular classes of factories or workwops, holidays to be 
taken on different days by different sets ; see p. 507, po$t, 

^ ’ Workshop Act, 1901 (1 Edw. 7, o. 22), s. 33. As to the 


(i) Factory and 
penal^, see p. 533, post, 

{k) Factory and Workshop Aot» 1901 (1 Edw. 7, o. 22), s. 
of fines, seep. 535, post. ^ 

(/} For the meaning of this expression, see note (r), p. 487i ei»(9f 


As to recovery^ 
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any oflier person ; nor may any snob person bo so employed in any 
other oconpation if ho is employed half-time in any factory or 
workshop (m). The penalty is a fine not exceeding 40».. or for a 
subsequent offence £5 (n). The information must bo laid within 
three months after the commission of the offence (o). 

Sect. 8.— SpsctuZ Exceptions as to Houts, Med/rtimeS) and 
Holidays in Factories and Workshops. 

Si7B*SEOTt 1.— ProviBicns. 

1183. The occupier (;>) of a factory or workshop (domestic 
factories and domestic workshops excepted (q ) ) who intends to avail 
himself of any special exception as to hours and holidays must, not 
less than seven days previously, serve on the district inspector, 
and affix and keep affixed in his factory or workshop, notice 
of such intention (r). The notice must specify the hours at which 
the period of employment begins and ends, and the times to be 
allowed to every woman, young person, and child for meals («) where 
they differ from the ordinary hours or times (t). 

Before the service of the notice on the inspector the special 
exceptions will not he deemed to apply ; and, after such service, the 
occupier may not prove that the exception does not apply to his 
factory or workshop, unless he has previously served on the inspector 
notice that he no longer intends to avail himself thereof (u). In the 
case of factories and workshops other than domestic factories and 
domestic workshops (unless prescribed by the Secretary of State (a ) ), 
the occupier is to enter in the prescribed i;egis ter (b) and report to 
the district inspector the prescribed particulars respecting employ- 
ment in pursuance of a special exception (c). In the case of 
overtime employment (d) there must also be kept affixed for the 


(m) Employment of Children Act, 19()S (3 Edw. 7, o. 45), ss. 3, 13. 

(n) Ibid., 8. 5. As to iitness of children for employment, see p. 487, ante. 
The Act also contains provisions (s. 6) similar to those contained in the Factory 
and Workshop Act, lUOl (1 Edvr. 7, c. 22), ss. 140, 141, by which a mrson 
committing an offence for which the employer is liable may be fined, and 
enabling the employer to exempt himself from any penalty by convicting the 
actual offender, but the convicted person cannot be ordered to pay costs; 
see p. 634, post. The same section provides for the punishment of a parent 
falsely representing a dhild’s age for the purpose of employment, and see, 
further, title Infants and Children. 

(o) Employment of Children Act, 1903 (3 Edw. 7, c. 45), s. 7. 

(p) In the case of tenement factories or workshops, the owner ; see p. 626, 
post, 

(q) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. Ill (4). 

(r) Ibid., 8. 60 (1). The provisions of the section apply to laundries (Factory 

and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 2); and see p. 625, post. As to 
tenement factories, see p. 626, post. _ , « 

(s) Factory and Workshop Act, 19(J1 (1 Edw. 7, o. 22), s. ^ (^. There are 

special exceptions in favour of fish and fruit preserving (p. 600, post), and 
laundries (p. 604, post). • 

(<) See pp. 490 et seq., ante. 

(tt) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 60 (2), 

(a) Ibid., 8. Ill (2). 

(6i See p. 626, post, 

^ ' ^ ' and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 60 (4). 

H,L,— XIV, 


saoT. X 

Oenenl 
Provistims 
as to 

Hom eto. 


Notices, 
registers etc. 


T 
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ssbr. s. 
APedal 
IxeeptiABs 
MtO 

BstrS^te. 


Oondltloni 
of special 
exceptions. 


Power to 
rescind Order. 


Ofertime. 


Katoieof 

materiaL 


preserlbed time in die faeiory or mrkehop a nodee oontainins the 
preSeribed partieolare respecting the employment, and the above- 
mentioned report most be sent to the inspector not later than 
8 o’clock in the evening on vrhich such overtime employment takes 
place (e). In laundries (/) the entry in the register mnst be made 
on each day before the commencement of the employment (g). 
The report served on the inspector is, unless \nthdrawn, primd 
facie evidence that there was in fact such overtime employment (h). 

When there is attached to the special exception a condition 
relating to cleanliness, ventilation, or overcrowding, the factory or 
workshop in whic^ such condition is not obseired will be deinobd 
not to be kept in conformity with the Acts (»). In the case of non- 
observance of any other conditions there will be deemed to be 
employment contrary to the Acts (k). 

1134. When it appears to the Secretary of State that the adoption 
of any special means or provision, either for the cleanliness or ventila- 
tion of a factory or workshop, or as to the total number of hours of 
employment in each week, the periods of employment, an,d the 
intervals between such periods, is required for the protection of the 
health of women, young persons, or children employed in pursuance 
of a special exception, he may, by special Order, direct the adoption 
of such means or provision as a condition of such employment (f). 

1135. The Secretary of State may, without prejudice to the sub- 
sequent making of another Order, rescind, by special Order, any 
exception, if it appears to be injurious to the health of the women, 
young persons, or children employed thereunder, or is no longer 
necessary for the carrying on of the business concerned (m). 

Sub-Seot. 2. — Ovaiima, 

1136. In-the following non-textile factories and workshops and 
parts thereof (n) (other than women’s workshops or parts thereof (o)), 
the period of employment (p) for women on any day except Saturday, 
or any day substituted for Saturday (g), may be between 6 a.m. and 
8 p.m., or 7 a.m. and 9 p.m., or 8 a.m. and 10 p.m. : — 

(1) Where the materim is liable to be spoiled by weather ; namely, 
flax scutch mills ; any non-textile factory or workshop or part thereof 
in which is carried on the making or finishing of bricks (r) or tiles. 


(«) Factoiy and "Workshop Act, 1901 (1 Edw. 7, o. 22), s. 60 (4). 
i’/) 8eep.fi04,j»rt. / 

I g) Factory and Workshop Act, 1907 (7 Edw.- 7, o> 39), s. 2 (2). 

A) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 60 (6). 

I '{) I bid., s. 60 (^. For toe penalty, se^. 031, poit. 

;k) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22). For the penaltr. M« 
p. 033, pet. 

(i) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), e. 08. 

> in) Ibid., B. 69. > 

|s) Ibid., s. 49 (1), (2), and Sdhed. H. 

1 For definition, see p. 443, ante; and as to hours of employment 
wep. 483, ante. * ' 

(|0 For definition, see p. 446, ants, 
un See p. 007, JM^. 

For tbs meaning of this term..see note (a), p. 477, emfa 
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not Imng ornamental tilea ; the part of rope worha («) in which ia Sw». 9. 
earriAd on the open-air process ; the part of bleaching and dyeing 
wpr]ka(t) in which is carried on open-air bleaching or Turkey red Kxm^ns 
dydpg ; and any non-textile factory or workshop or part thereof in M w 
which is carried on glue making. HoniB fte. 


(2) Where press of work aimes at certain recurring seasons of the fnhoI w<ak. 
year— namely, letterpress printing works, bookbinding works, and 
any non-textile factory or workshop, or part thereof, in which is 
carried on lithographic printing, machine ruling, firewood cutting, 
bon-bon and Christmas present making, almanac making, valentine 
making, envelope making, aerated water making, or playing card 
making. 

Where the business is liable to sudden press of orders arising sudden 
from unforeseen events — ^namely, any non-textile factory or work- •>* 
shop or part thereof where is carried on the making up of any 
article of wearing apparel or of furniture hangings ; artificial 
flower making, fancy box making, biscuit making, or job dyeing. 

(4) Any part of a factory (whether textile or non-textile) or owning 
workshop which is a warehouse (a) not used at any time {b) for any *’'>4 puUng. 
manufacturing process or handicraft, and in which persons are 
solely employed in polishing, cleaning, wrapping or packing up 
goods. 

Such employment is subject to the conditions that there shall be Heals, 
allowed to every woman for meals during the period of employ- 
ment (c) not less than two hours, of which half an hour must Ito 
after 6 p.m. ; that such woman shall not be so employed for more 
than three days in any one week (d ) ; and that such employment 
shall not take place on more than thirty days in any twelve 
months, and, in reckoning that period of thirty days, every day on 
which any woman has been employed overtime is to be taken into 
account (e). 

1137. Where it is necessary, by reason of the material being special 
liable to be spoiled by weather, or by reason of press of work arising 
at certain recurring seasons of the year, or by reason of the liability ** 
of the business to a sadden press of orders arising from unforeseen 
events, and if such employment will not injure the health of the 
women concerned, the Secretary of State may by special Order (/) 

[•) For deflnitioii, see p. 440, ante. 

For definition, see p. 438, ante, 

[a) See note («), p. 483, ante. 

ft) Smith V. aibray, Halt Co., [1903] 2 K. B. 707 (per Wills, J., at 
r. 712): “I tiiiTilr . . . that the warenonse in which overtime is worked is not 
to be need at any thne for other poiposes than those of polishing, cleaning, 
wianjung, and packing up.” 

... For definition, see p. 446, ante, 

,d) For definition, see p. 446, ante. 

s) Factory and Worktop Aot, 1^1 (1 Edw. 7, 0 . 22), s. 49 (1). • • 

if) TM« yw»ial exception has been extended (subject to special oon^tiona) to 
non-textile iWories and workshops or parts thereof, in which axe oarri^ on the 
following proceeaea or any of them, namely : — ^Making oaidboaxdond millboard ; 
colouring and enam ellin g of paper, other than wall papers ; atomning in relief on 
paper and anvelopeB: making postage stamps, stampM poateaxds, and stamped 
envelopes i yiating Ohristmas and New Year cards sad cosaques ; making mmt.. 

^es, ud Ohxistmas puddings; bottling beer; making boxes foe 
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extend the above exception to any elass of non-textile factories or 
workshops or parts thereof (^). 

1138- In factories and workshops, or parts thereof, in which is 
carried on the process of making preserves from fruit, or of preserving 
or curing fish, or of making condensed milk, the period of employ- 
ment (A) for women on any day except Saturday, or any day 
substituted for Saturday may be between 6 a.m. and 8 p.m. or 
between 7 a.m. and 9 p.m. (k). Such employment is subject to the 
same conditions as in the case of overtime for press of work (Q, save 
that the number of days on which overtime is allowed in any one 
year is fifty (&). The Secretary of State may by special Order (m) 
extend this exception to an^ class of non-textile factories or work- 
shops, or parts thereof, if it is necessary by reason of the perishable 
nature of the articles or materials worked upon, and if such employ- 
ment' will not injure the health of the women concerned (n). 

1139. The period of employment (o) of a woman, young person, 
or child on any day except Saturday, or any day substituted for 
Saturday (p), may be extended for a period not exceeding thirty 
minutes in the case of bleaching and dyeing works (q), and print 
works (r), also in the case of iron mills (s), foundries (t) and paper 
mills (a) in which male young persons are not employed during 
any part of the night (b), if the process in which such woman, 
young person, or child is employed is in an incomplete state at 
the end of their respective periods of employment (c). Such 
further periods of employment must not, however, raise above the 
number otherwise allowed (c) the total number of hours of employ- 
ment of the woman, young person, or child in that week (d). 

aSrated water bottles ; washing bottles for use in preserving fruit ; making and 
mixing butter and making cheese ; making fireworks ; calendering, finishing, 
hooking^pping, or m^ng up and poking any yam or cloth (provided that m 
Lancashire and Cheshire this exception b not to apply unless such processes 
are the only processes carried on in the factory) ; warping, winding, or filling 
yam, without the aid of mechanical power, as incidental to the weaving of 
ribbons ; making up any article of table linen, bed linen, or other household 
Imen, and processes incidental thereto ; and making bouquets or wreaths or 
similar articles from natural flowers or leaves, or processes in which natural 
flowers or leaves are otherwise adapted for sale (Order of 13th October, 1908 
[1908 — ^No. 809]) see also Order of 27th March, 1897, note (u), p. 443, ante/ 
and as to overcrowding, p. 448, ante. 

(g) Fa(d»ry and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 49 (S)l 
(a) For definition, see p. 446, ante. 

(tj See p. 607, pest. 

(ft) Factory and Workshop Act, 1901 (1 Edw, 7, c. 22), s. 60 (1), (2). 

(1) See p. 499, ante, 

m) No order under this provision b yet in force. 

I n) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 60 (3). 

I o) For definition, see p. 446, anfs. 
i|p) Seen. 607,poif. 

q) For definition, see p. 438, ante. 

r) For definition, see p. 438{ ante. 

I n For definition, see p. 439, ante, 
fi For definition, see p, 439, ante, 
a) Far definition, see p. 439, ante. 

I h) For definition see p. 446, ante. 

1 4 Faotory and Worktop Act, 1901 
'fii Fat definition, see. p. 446, ante. 


As to night work, see p. 601, poet. 
(1 Edw. 7, c. 22), s. 61 (1), (2). 
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The Secretary of State may by special Order («) extend this Bmn. s. 

exception to any clas'^es of non-textile factories or workshops, or Opedal 

parts thereof {J ), if the time for the completion of a process cannot Exceptions 
be aecnratoly fixed, and if such employment will not injure the esto 
health of the women, yonng^ persons, and children affected thereby. Honrs etc. 

n40. Wliero it appears to the Secait n-y of State that factories FHcwrifs 
driven by water power are liable to be stopped by drought or Hood driven by 
be may. by special order (g), grant to them a’ spi eial excep-ion 
permitting the eniploymeut of women and young persons from 
6 a.m. until 7 p.m. on sni'h conditions as he thinks proper ; but no. 
person may be deprived of the prescribed meal times {h), nor be so 
employed on Saturday or any day substitnted for Saturday (i), and 
the exception must not extend to more than ninety-six days in any 
twelve months in factories liable to be stopped by drought, or to 
more than forty-eight days in any twelve months in factories 
liable to be stopped by floods (k). In no case is such overtime to 
extend beyond the time lost during the previons twelve months (k). 

U41. A woman or young person may, on any day except Turkey red 
Saturday, or any day substituted for Saturday (Z), be employed 
beyond the period of employment, so far as is necessary for pre- blwhing. 
venting damage from si3ontaneou8 combustion in Turkey red dyeing 
or from any extraordinary atmospheric influence in open-air 
bleaching (m). 

1142c In certain laundries the period of employment for women Laundries, 
may be from 6 a.m. to 7 p.m., or 7 a.m. to 8 p.m., or 8 a.m. to 9 p.m., 
on four days a week (except Saturday), but on not more than sixty 
days in the year(?^). 

Sub-Seot. 3,-— Night Ti'^orA;. 

1143. In blast furnaces (»), iron mills (p), letter-press printing Night 
works (g), and paper mills (r), a male young person (a) of fourteen .“'ptoyment 
years of age and upwards may be employed during the night (Jb), ^ 0 ^ 0 :^ 
subject to the following conditions (c) : the period of employment (d) fouTtMn. 


(s) No order under this provision is at present in existence. 

(/) Factory and Workshop Act, 1901 ^1 Edw. 7, c. 22), s. 61 (3). 

Ig) This exception (subject to si)ecial conditions) has been granted to 
factories in whicn water power alone is used to move the machinery (Order of 
20th DecemW, 1882). 


! h) See p. 490, ante* 
t) See p. 607, ante. 

k) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 62. 

Q See p. 607, post. 

(m) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 63. ^ 

(n) Factory and Workshop Act, 1907 (7 Edw. 7, o. 39), s. 2 (1) ; see funaer 
hereon, p. 604, post. 

f (o) For definition, see p. 439, ante.s 

Ip) For definition, see p. 439, ante. ^ 

For definition, see p. 439, arite. * 

For definition, see p. 439, ante. 

For definition, see p. 446, ante. 

For definition, see p. 446, ante. 

(c) Factory and Worktop Act, 1901 (1 Edw. 7, e. 22), s. 64 (1), (3)« 

For definition, see p. 446, ante. 
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Swks* most not exceed twelve oonsecntive hoars, and mast begin and .end 
AtMU at the hour specified in ^e prescribed notice (e) ; the provisiem as 
Bnwtimui to meal times (/) most be observed with the necessary modifiea* 
— . tions ; a young person employed during any part of the night must 

Beusm employed daring any part of the twelve hours preceding or 

succeeding the period of employment ; he mast not be employed bn 
more than six nights or, in Ihe case of blast famaces or paper mills, 
seven nights in any two weeks ^)(bat a male young' person may be 
employed in three shifts of not more than eight hours each, if there 
is an interval of two unemployed shifts between each two shifts of 
employment) ; and, in the case of blast furnaces, iron mills, letter- 

S ress printing works, or paper mills, he may only employed 
uring the night in a process incidental to the business of the 
factory (ft). The provisions as to the period of employment on 
Saturday (t) and the allowance to young persons of whole or half 
holidays (Ic) are not to apply to a male young person employed in 
day and night turns in pursuance of tms exception' (Q. Nothing 
in these provisions is to prevent the employment of young 
persons in three shifts, for not more than eight hours each, in 
quarries (m). 

Males Mt If in any class of non-textile factories or workshops, or 
under sixteen, parts thereof, the Secretary of State is satisfied that it is necessary 
for any process to be carried on throughout the night (n), and for 
male young persons of sixteen years of age and upwards to be 
employed therein, and that such employment will not injure their 
hemth, he may by special Order (o) extend this exception 
accordingly (p). 


M See p. 497, ante. 

(/) Sbe p. 492, ante, 
g) For mfinition, see p. 446, ante. 

a) /.&, “ as described in Part I. of the Sbcth Schedule to this Act'* See 
Initions of non-textale faotoriea, p. 437, ante. 

i t) See p. 492, ante. 

A) See p. 496, ante. 

1) Faototy and 'Workshop Act, 1901 (1 Edw. 7, o. 22), s. 64 (2). 

m) Quarries Act 1694 (07 & 08 'Viet. c. 42), s. 8. 

n) For definition, see p. 446, ante. 

o) This exception has been extended to electrical stations (subject to the 
special conditions mentioned in the Order) (Order of 11th Manm, 1903 [1903 — 
No. 187] ) ; to that part of a factory in which reverberatory or regenerative 
furnaces are used and are necessarily kept in operatiim day and night to avoB 
waste^ of material or fuel; to the knocldng out and catting departments of 
factoriesengag^intherefiningof loaf sugar; to the process of galvanising dieet 
metal and wire in factories; to such parts of mineral Messing floon in Cornwall os 
are appropriated to the processes (n calcining and stamping; and to nbmd clay 
works, and factories and workshops oormeoted with lead and sino mines in ediioB 
the concentration of the ores is osmed oh (Order of 4th Ifoy, 1903 [1903— 
Ko. 363]) ; to male young persops of rizteen yean of age and upwards employed 
on tiie system of tbiiee shifts of not more than eight houn each in tiie jwooesses 
of pressmg and reding cordite and nitrating and moulding gun cotton carried 
on m non-textile factories (Order of 9th August, 1904 [1904— No. 1429} ); to the 
prooess of continuous wire drawing carried on in non-textile iaotories f wto of 
18thFefan^, 190K1900— No. IW]). 

(pJFaotoiy and 'Worksh^ Act, (1 EdW. 7, a 22), s. 04 
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J! 

In glass works (<]') a mala young person (r) of fourteen 
yeiuoi of age and upwards may work according to the accustomed 
hours of the works, subject to the conditions that the total number 
of hours of employment shall not exceed sixty in any one week («); 
that the periods of employment shall not exceed fourteen hours in 
four separate turns per week, or twelve hours in five separate turns 
per week, Or ten hours in six separate turns per week, or any less 
number of hours in the accustomed number of separate turns per 
week, so that the number of turns do not exceed nine ; that heslmll 
not work in any turn without an interval of not less tTm-n one 
full turn ; that he shall not be employed continuously (t) for more 
than five hours without an interval of at least half an hour for a 
meal, and that he shall not be employed on Sunday (a). 

1145. In a factory or workshop in which the process of printing 
newspapers is carried on on not more than two nights (&) in the 
week (e), a male young person (d) above the age of sixteen may be 
employed at night during not more than two nights in a week as 
if he were no longer a young person; but he must not be so 
employed more than twelve hours in any consecutive period of 
twenty-four hours (e)> 

Sub-Seot. 4. — Mtscellatieoua. 

1146. The Secretary of State may by special Order (/) grant to 
any class of non-textile factories (^) or workshops (A) or parts 
thereof, either generally or when situate in any particular locality, 
a special exception that the period of employment for women (i) or 
young persons (k) therein may, on any day except Saturday, begin 
at 9 a.m. and end at 9 p.m. (in which case the period of employ- 
ment for a child ( 1 ) in a morning set (m) is to begin at 9 a.m., and 
in an afternoon set to end at 8 p.m.), if it is proved to bis satisfac- 
tion that the customs or exigencies of the trade carried on therein 
require that such exception should be granted, and that it can be 
granted without injury to the health of tire women, young persons, 
and children affected thereby (n). 


For definition,. Bee p. 439, ante. 

For definition, see p. 445, ante. 

For definition, see p. 446, ante, 

(tj For definition, see p, 446, ante, 

I Factory and Workshop Act^ 1901 (1 £dw. 7, o. 22), s. 55* 

For definition, see p. 446, ante. 

For definition , see p. 446, ante, 

I For definition, see p. 445, ante. 

Factory and Workwiop Act, 1901 (1 Edw. 7, o. 22), s. 56. 

(/) This speoial exception has been mnted to factories in the county of 
London in which letterpress bookbinding is carried on, and to laundries in the 
county of London and certain of the surrounding urban and rural districts (for 
whidi see the special Order), subject to. the conditions mentioned in the Order 

(Order of 26th December, 1907 [1907— No. 10093). 

, 


(c) For definition, see p. 437, ante, 

air 


(h} For definition, see p. 441, ante. 

**) For definition, see p. 446, ante, 

*11) For definition, see p. 445, ante. 

^ .For definition, see p. 445, 

Faelwry and Workdiop Aot, 1901 (1 Edw. T, 0» s, 
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Factoriies akd Shops. 


bbo*. 8. U47. In lanndriea (o), other than laundries ancillary to another 

fl pantfti factory or workshop, the period of employment of women may on any 
EzcepUons three days in the week, other than Saturday, begin at 6 a.m. and 
ssto end at 7 p.m., or begin at 7 a.m. and end at 8 p.m., or begin at 
Hours etc, g and end at 9 p.m., provided that a corresponding reduction 
Period of is made in the periods of employment on other days of the week, 
empioTineiit so that the total number of hours of employment of women, including 
In boiidries. intervals tdlowed for meals, shall not exceed sixty-eight in any 
one week(p). Where the occupier of a laundry so elects, the 
period of employment of women may, instead, on not more than 
four days, otW than Saturday, in any week (q), and on not more 
than sixty days in any year (every day on which any woman has 
been employed overtime being taken into account), begin at 6 a.m. 
and end at 7 p.m., or begin at 7 a.m. and end at 8 p.m., or begin 
at 8 a.m. and end at 9 p.m.(p), but the change from one system to 
the other may not be made oftener than once a year. Different 
periods of employment may be fixed for different days of the week (r). 

Lftoe 1148. In the part of a textile factory (s) in which a machine for the 

factories. manufacture of lace is moved by mechanical power (f), the period of 
employment for any male young person (a) above the age of sixteen 
may be between 4 a.m. and 10 p.m. if he is employed subject to 
the following conditions — ^namely, where he is employed on any day 
before the beginning or after the end of the ordinary period of 
employment he must be allowed not less than nine hours for 
meals and absence from work between the above-mentioned hours ; 
he must not be employed both before and after the ordinary 
period of employment on' the same day, nor after that period on 
one day and before it on the next. The “ordinary period of 
employment” means the period of employment for women or 
young persons under the age of sixteen in the factory, or, if none 
are employed, such period as can be fixed under the Acts for their 
employment (6), and notice of such period must be affixed in the 
factory (c). 

1149. In the part of a bakehouse (d) in which the process of baking 
bread is carried on, the period of employment for any male young 
* person above sixteen may be between 6 a.m. and 9 p.m., subject to 
the same conditions which obtain in lace factories (e), save that the 


M See p. 604, ante. 

(p) Factory end Workehop Act, 1907 (7 Edw. 7, c. 30), s. 2. For definition 
of “ week,” eee p. 446, ante. As to the entry in the register in the oase of 
orerthne employment under this provision, see p. 498, ante. 

(a) For definition, see p. 446. ante. 

(r) Factory and WorkHh(9 Act. 1907 (7 ^dw. 7, o. 39), s. 2. The nrovisione 
of this section are ” special ezceptioDS,” as to which see p. 497, ante, 

'«) For definition, see p. 436^ ants. 

I ’f) Beep. 436, ante. 
o) For definition, see p. 446, anti. 

1 1) See p. 400, ante. 

I eS Factory and Workshop-Aot, 1901 (1 Edw. 7, o. 22), a 97. 

I iQ For definition, eee p. 440, anti. . 
ip) See per. 1148, etqra. 
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time allowed for meals and absence from work between the period 
of employment is nut less than seven hoars (/). 

U60. In textile factories (p) solely used for the making of elastic 
web, or ribbon, or trimming, a woman, young person, or child may, 
between Ist November and 81st March following, be employed 
continnoaBly for five hours without an interval for a meal, provided 
that the period of employment fixed by the occupier and specified 
in the notice (h) begins at 7 a.m., and that the whole time between 
that hour and 8 o'clock is allowed for meals (i). The limitation of 
the exception to the period between 1st November and 81st March 
following is not to apply to hosiery factories if the Secretary of 
State by special Order (k) so directs (1). The exception may ^ 
extended by special Order (m) to any class of -textile factories, either 
generally or when situate in any particular locality, if it is proved 
that the customary habits of the persons employed therein require 
such extension, and that the manufacturing process there carried 
on is of a healthy character, and that the extension will not injure 
the health of those affected thereby (1). 

1151. The requirement that all the women, young persons, and 
children employed in a factory or workshop are to have' their meal 
times simultaneously (n) does not apply to blast furnaces (o), iron 
mills (p), paper mills (q), glass works (r), or letter-press printing 
works (s); and the requirement that they shall not daring the 
times allowed for meals be employed or allowed to remain in a 
room in which a manufacturing process or handicraft is being 
carried on(t) does not apply to iron inills, paper mills, glass 
works (except any part in which the materials are mixed and, 
in the case of glass works where flint glass is made, any 
part in which the work of grinding, cutting or polishing is 
carried on), or letter-press printing works. In that part of any 
print works (a) or bleaching and dyeing works (l>) in which 
dyeing or open-air bleaching is carried on, a male young person 


fo. 379]. 


(/) Factory and Workshop Act, 1901 (I Edw. 7, c. 22), s. 38. 

Ijr) For definition, see p. 436, ante, 

[il ^£’r^wd Workshop Act, 1901 (1 Edw. 7, o. 22), s. 39 L 
(A) Such mrection is made by Order of 12th May, 1902 [1902—1 
m Factory and Workshop Act, 1901 (l^w. 7, 0, 22), 8. 39(3). -nr-i.. 

(m) The «ception has been extended to woollen faotoriM .in Oxford. Wilts, 
Worister, Gloucester, andSomem^ and to factories in wnioh the only pro- 

carried on are winding and throwing raw silk or either of them (Order 
of 20fli December, 1882); and to hosie^ f 1 9^^ 

period of the year as is specified m the notice (Order of 12th May, 1902 [1902 

—No. 870]). 

(n) See p. 496, ante. 

(0) For definition, see p. 439, ante, • 

( p) For definition, see p. 4^, ante. 

■ Iq) For definition, see p. 439, ante. 

(r) For definition, see p. 439, ante. 

(») For definition, see p. 439, aiOe. 

«) See p. 498, ante. 

(fll For definition, see p. 438, ante, 

(6) For definition, see p. 438, ante, 
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Sior.A may have the times allowed him for meals at different hours 

Sveeisl from other young persons and women and ohildren employed in the 

Ineitttona factory ; he may, during the time allowed for meals to any other 

—to yonn^ I^rson or to any woman or child, be employed or allowed to 

Beam etc. remain in a room in which a manufacturing process is carried on ; 

and, during his meal times, any other person may be so employed 
or remain (e). 

Bzteaaiai of The exce^ion (1) permitting meal times at different hours, or 
ozoepUoii. ( 2 ) that permitting^ emplo^ent in the factory or workshop, or 
presence in a room in which a manufacturing process or handicraft 
IS being carried on during meal times, or both such exceptions, 
may be extended b^ the Secretary of State by special Order (d) to 
any class of factories or workshops, or parts thereof, if it is proved 
to his satisfaction that such extension is necessary, by reason of the 
continuous nature of the process or of special circumstances 
affecting that class, and that it can be made without injury to the 
hesdth of those affected thereby (e). 


riahuid 1162. The provisions as to period of employment (/), times 
for meals ( 9 ), and holidays (k) do not apply to young persons 
and women engaged in processes in the preserving and cnrmg 
of fish which must be carried out immediately on the arrival 
of the fishing boats in order to prevent the fish from being 
destroyed or spoiled (i), or in the process of cleaning and preparing 
fruit BO far as is necessary to prevent the spoiling of the fruit 
immediately on its arrival at a factory or workshop during June, 


(e) Eactory and Workshop Act, 1901 (1 Edw. 7, 0 . 22), e. 40 (1), (2), (3); and 
see]^ 496, ante. 

(a) By vaiiouB Ordeta one or both of these exceptions bare been extended to 
the following, places, persons, and trades, subject, in most cases, to special 
oonditiotu : — 

Textile factories wherein female young persons or women employed in a 
distinct department, in which there is no machinery, commence work later 
than the men and other young persons ; non-textile factories and workshops 
wherein there are two or more departments or sets of young persons; non- 
textile factories and workshops wherein is carried on the making of wearing 
apparel; and dressing floors, tin streams, china day pits, and quarries in 
Cornwall (Order of 20th December, 1882). 

Non-textile factories wherein is carried on the making of bread or biscuits by 
means of travdling ovens (Order of 24th February, 1887). 

Faotsries and workshops in which is carried on the printing of photographs 
(Order of let May, 1896 [1896-No. 330] ). 

Factories in which is carried on the siting of artifloial silk (Order of 
20thJul7, 1899^1899— No. 660]). 

Textile faotoriM in which the material used is flax, jute, or hemp (Order of 
6th September, 1899 [1899— No. 6741 ). 

Toung persoiu above the age of dxteeu employed in deotrioal . stations 
(Order of 11th March, 1903 [1903— No. 18ffl ). 

Male young persons employed in iron ana steel foundries (Order of23td June, 
1004 [1904-No. 1220]). ' 

Women and young persons employed in florists^ workshops (Order of 
13tti October, 1908 ri908-No. 807]). 

M Factory and Workshop Act, 1901 (1 Edw. 7, 0 . 22), s. 40 (4). . 

(/) Seep. 499, onta , 

m) See p. 40% oflfe. 

(Al See p. 496, ants, 

(i) Factory And Wwkshop Ae^ 1901 (1 Bdw. 7, 0 . 92), A 41 (1), 
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July; Augnst, and September; bat this exception is subject to such 
conditions as the Secretary of State may by special Order (ft) 
prescribe (Q. In these cases the notices of the exception (m) need 
not specify the hours for the beginning and end of the period of 
employment or the times to be allowed for meals (n). 

1153. In creameries where women and young persons are 
employ^, the Secretary of State may by special Order (o) vary 
the beginning and end of their daily period of employment (p) and 
the times allowed for their meals (q), and allow employment on 
Sundays and holidays for not more than three hours, but so that 
there is no excess over either the daily or weekly niftxiTnnm number 
of hours of employment (r) allowed (<). 

U64. Where the customs or exigencies of the trade carried on in 
any class of non-textile factories or workshops, either generally or 
in any particular locality, require some other day to be substituted 
for Saturday as regards the hour on that day at which the period 
of employment for women, young persons, and children is required 
to end (<), the Secretary of State may by special Order (a) grant 
a special exception authorising the occupier to substitute by a 
notice affixed in his factory or workshop some other day for 
Saturday (6). In the case of newspaper printing offices he may 
by such Order authorise such substitution in respect of some of the 
young persons therein employed (c). In the process of Turkey red 
dyeing the period of employment for women and young persons 
on Saturday (d) may extend until 4.80 p.m., but the week’s limit 
of work (e) must not be exceeded (/). 

1155. For the same reasons the Secretary of State may by 
special Order (g) grant to any class of non-textile factories or 


Ik) Conditione lor this exception hare been presorihed (Order of 11th Septem* 
her, 1907 [1007— No. 728]). 

(i) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 41 (1). 

(m) See p. 497, ante. 

(n> Factory and Workshop Act, 1901 (1 Edw. 7, p. 22), s. 41 (2). 

(oj klany rariationB have been made and conditions imposed (Order of 23id 
October, 1903 [1903— No. 893]). 

See p. 402, ante. 

See p. 492, ante. 

See pp. 492, 493, ante. . 

Factory and Workshop Act, 1001 (1 Edw. 7, o. 22), s. 42. 

... See p. 492, ante. 

(a) T**” exception has been granted to non-textile factories in which is carried 
on tM T"i>* »ng of newspapers, periodicalB, railway time tables, or law or parlia- 
mentary proceedings ; to non-textile factories and workshops in which is carried 
on any manufacturing process or handicraft in oonneotion^ with a retail shw 
on the «M»n« premises, or the making of any article of wearing apparel oitoM, 
or in p laces m which the market,day is Saturday, or in which a mcial day 
Ins bm set apart for a weekly hall holiday; and to laundries (Orto of 2eth 
Deoember. 1907 [1907— No. 1008]). 

- (6) Factory and WorkAop Act, 1901 (1 Edw. 7, o. 22), ^ 43. , 

(c) lUd, This exception is granted subject to conditions (Order of 3rd 
Fenrouy, 1902 [1902— ^o. 69] ). 

((Q Seep. 492, ante. 

(/)^i§E<w*»ndWorkBh«^ Act, 1901 (1 Edw. T, o. 22), s. 44. .... 

^■XUs »T«*rfa'nn has been granted to non-textile faotones m whuit u 
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workshops, either generally or in any particular locality, a special 
exception authorising the occupier to allow all or any of the annual 
whole holidays or half holid&ys (/{) on different days to any of the 
women, young persons, and children, or to any sets thereof, 
employed in his factory or workshop (i). 

For the same reasons, and in the same way, any class of factories 
or workshops or parts thereof may be excepted from the pro- 
visions (k) relating to employment inside and outside a factory or 
workshop on the same day(0> 

1156. Where the occupier of a factory or workshop is a person of 
the Jewish religion he may, if be keeps his factory or workshop 
closed on Saturday until sunset, employ women and young 
persons on Saturday from after sunset until 9 p.m. ; or, if he 
keeps his factory or workshop closed on Saturday both before and 
after sunset, he may employ women and young persons one hour 
on- every other day in the week (not being Sunday), in addition to 
the hours allowed by law (m), so that such hour be at the beginning 
or end of the period of employment and be not before 6 a.m or 
after 9 p.m. (a). If he does not avail himself of this exception he 
may employ a woman or young person of the Jewish religion on 
Sunday, but the factory or workshop must be closed on Saturday 
and must not be opened for traffic on Sunday (b). A factory or 
workshop is not considered to be open for traffic merely because 
customers deliver or fetch away things in pursuance of arrange- 
ments made on a previous day (c). 

Where the occupier avails himself of this exception the provisions 
respecting Sunday (d) apply as if Saturday were substituted for 
Sunday, and as if in the provisions respecting Saturday the word 
Sunday, or, if the occupier so specify in the notice (e), the word 
Fridary, were substituted for Saturday (/). 

1167. If the managers of any charitable or reformatory institution, 
not subject to Government inspection, wherein manual labour is 
exercised in or incidentally to the making, altering, repairing, 
ornamenting, finishing, wasning, cleaning, or adapting for sade, of 


oairied on the printing of newqispen, periodicals, railway time taUee, 
<Hr law or parliamentary proceedings, and those in which is carried on the 
manufacture of plate glass; to non-textile factories and workshops in 
whidi any manufacturing process or handicraft is carried on in oonneotion 
with a retail shop on the same premisee. and those in which is carried on the 
making of any article of wearing apparel or food (Order of 20th, December, 

18 S 2 )a 

(A) See p. 496, ante. 

(«) Factory and Workshop Act, 1901 (1 Edw. 1, o. 22), s. 46. 

ik) Sm p. 494, ante. 

(0 Factory and Workshop Act, 1901 (1 ^w. 7, o. 22), a. 40. No Order is at 
present in force. ' 

(m) See pp. 490, 492, antt. 

(a) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), e. 47. 

^b) Ibid., B. 48. 

'«) Qoldttein v. Vaughan, [4897] I Q. B. 649. 

'd) See p. 490, ante. 

«) See ]k 497, ante. 

'/) Factcny and Workshop Act, 1901 (I Edw. 7, o. 22), a. 4ft. 
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articles not intended for tibe nse of the institution, satisfy the Ssor.s. 

Secretary of State that the only persons working therein are Special 

inmates of and supported by the institution, or persons engaged in Excepttons 
the supervision of the work or the management of machinery, and es to 
that such work is carried on in good faith for the purposes of the Hours etc. 
support, education, training, or reformation of persons engaged in 
it, he may by Order allow the managers to submit to him a scheme 
for the regulation of the hours, meal times, and holidays of the 
workers ; and if such scheme is not less favourable than the general 
law as to factories and workshops, he may approve it. Schemes so 
approved must be laid before Parliament, and either House may, 
within forty days, annul them O?)- Particulars of the scheme are 
to be shown in the general register (h). 


Sect. 4. — Hours oj Employment in Shops. 

1168. No person under the age of eighteen years (i) may be Honnof 
employed in or about a shop (A;) more than seventy-four hours, employment 
including meal times, in any one week (Q. If any such person has, 
to the knowledge of his employer, been employed in any factory or 
workshop, he may not be employed in or about a shop on the same 
day for a longer period than will, together with the previous 
employment, complete the number of hours permitted in the factory 
or workshop (m). 

The employer is liable to a fine not exceeding £1 for each person Penalty, 
employed contrary to the foregoing provisions (n) ; but if the 
offence was committed without his knowledge, he may be exempted Exemption, 
from any penalty on conviction of the actual offender (o). 


M Factory and Workshop Act, 1907 (7 Edw. 7, c. 39), s. 5 (2) (a). 

{h) Ibid,, 8. 5 (2) (c) ; “or where no scheme is in force the prescribed par- 
ticulars as to hours of employment, intervals for meals, holidays, education 
of children, and other matters dealt with in the principal Act" (ibid,). As to 
the general register, see p. 525, post. As to returns of inmates etc., see p. 526, 
poet; as to inspection in institutions, see p. 629, post, 

(») Shop Hours Act, 1892 (65 & 56 Viet. o. 62), s. 9. The Shop Hours Acts, 
1892 — 1895, the Seats for Shop Assistants Act, 1899, and the Shop Hours 
Act, 1904, may be cited together as the Shops Begulation Acts, 1892 — 1904 
(Shop Hours Act, 1904 (4 Edw. 7, o. 31), s. 10). , 

(A) For definition of “ shop,** see p. 610, poet. Work done at a place remote 
from the shop may be employment “ in or about a shtm,” if it is for the pur- 
poses of the shopkeeper’s business (Collman v. Roberta, [1896] 1 Qr B. 467). 

(Q Shop Hours Act, 1892 (65 & 66 Viet. c. 62), s. 3 (1). For definition of 
** week,” see p. 446, ante, by the Shop Hours Act, 1892 (66 & 56 Viet. o. 62), 
8. 9, words and expressions oUier than ” shop” and ** young person ” have the 
same meanings respectively as in the Factory and Wortohop Act, 1878 (41 & 42 
Viet, 0 . 16) (now the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22) ). 

(m) Shop Hours Act, 1892 (56 & 66 Viet. o. 62), s. 3 (2). For hours in 
factories and workshops, see pp. 490 — 497, oTile.- 

(n) Shop Hours Act, 1892 (66 A 56 Viet. o. 62), s. 6. By ib^d,, s. 7, it is 

provided that offences shall be prosecuted and fines shall be recoverable in like 
manner as under the Factory and Workshop Act, 18 <8 (41 & 42 Viet. c. 16), 
and of that Act ss, 88, 89, 90, 91, and so mucfii of s. 92 as relates to evidence 
of age (now the Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), ss. 143 — 147), 
are maae applicable thereto. See pp. 631 — 636, posf. ^ ^ 

(«) Shop Hours Act, 1892 (66 A 66 Viet. o. 62), s. 6. ' This seoh^ is pre- 
msely the as the corresponding one under the Factory and Workshop 
Act, 1901 (1 Edw. 7, e. 22) (see p. 634, poet), save that, under the former Act, 
the actual offender cannot be proceeded against in the first instance, or be 
ordered to pay costs 



Fiovontnis and Shop& 


m 


Wamot 

Sn^Iay* 

mtatia 

Shepi. 


Definition of 
•hop.** 


Plaoes and 

persons 

esroluded. 


Local 
anthoritj 
may make 
dosing ordera 


In '«vei7 shop in which a yohng person (pj is employed a h(^ee 
must be kept exhibited by the employer in a eonspionous place, 
tinder a penalty not exceeding 40s. ( 9 ), referriag to the foregoing 
provisions, and stating the number of hoars in the week dating 
which a young person may be lawfully employed in the shop(r). 

1169. The terin *‘sbop*' means retail and wholesale shops^ 
markets, stalls, and warel^asea in which assistants are employed 
for hire, and includes licensed pubUc-bouses, refreshment houses 
of any kind, and every place of business having a public-house 
licence (a) ; but a structure may be within the definition for one 
purpose and not for another (k). 

The foregoing provisions do not apply to shops where the only 
persons employed are members of the same family dwelling in the 
building of which the shop forms part or to which it is attached, or 
to members of the employer’s family so dwelling, or to persons 
wholly employed as domestic servants (c). 

1160. A local authority (d) may make an Order, subject to 
confirmation by the Secretary of State (e), fixing the hours on all 
or any of the days of the weekC/*) at which, either throughout its 
area^ or in any specified part thereof, all shops, or shops of any 
specified class, are to be closed for serving customers (^). For 
this purpose the expression ** shop ” includes any premises or place 


(p) a person under the age of eighteen (Shop Hours Act, 1892 (56 ft 66 
Yict. o. 62), B. 9). , 

(o) Shop Hours Act, 1896 (68 ft 69 Yict. 0 . iVs. 1. The mere fact that the 

J Zj. J XI X 


»n8 in the shop an 
section (Hammond 


ani 


notice IS 

emploTinent contrary to the Act within the meaning of 
PttWbrdp [1895] 1 Q. B. 223). 

(r) Shop fiqiirs Act, 1892 (55 & 56 Tict. o. 62), s. 4. See also notes (a) 
id (6), infra. 

(a) Shop Honrs Act, 1892 (55 & 56 Yict. c. 62), s. 9. ** In this Act the 

worn ‘ shop ’ seems to be used throughout with reference to the structure or 
place, as distinguished from the businesB carried on at that place,” Colhnan v. 
BoberU, [1896] 1 Q. B. 457, per Likdlby, L. J., at p. 459 ; Savoy Hatd Co, y. 
London County Council^ [1900] 1 Q. B. 665, where it was held that the Savoy 
Hotel, London, was brought within the statute by the latter part of the 
definition. As to licensed public-houses and refreshment houses, see tides Inns 
jotJ) Innxeemers; Intoxioatino Liquobs. 

a Smith (IT. H,) dt Son v. Kyle, [1902] 1 H. B. 286, where it was pointed 
y Lord AIiYEIistobe, 0. J at p. 288, that the definition is limited by the 
introductory words of the section, namely, "unless the context otherwise 
requires.” Thus, a temporary erection of a board and trestles may a ” st^ ” 
for the purpose of limiting the weekly hours of employment, but not for the 
purpose of exhibiting the prescribed notice (ibid,), 

(c| Shop Hours Act, 1892 (55 & 56 Yict, o. 62), s. 10. A page boy whb sjept 
in the hotel where he was employed, and who, though chiefly employed ai a 
messenger, assisted in dusting the reception ^ms, was held not tube " wholly 
employed as a domestic servant ” {Savoy Hotel Co, v. London Ccfmty Counefft 
0upra), As to the different classes of servants, see title Kastbe Afifb 
SeAyant. 

(d) Fm* the local authorities who can exercise powers under, the Shop Hours 
Aeb, Wd# ^ Bdw. 7, o. 81), see p. 512, poet, 
it) -Shop Hours Act, 1904 (4*Bdw. 7, c. 81), s. 8 (8). 
l/y Brighton CorponOhn {J»08), 77 L. J. {os,) 608, 0. ^ Bos 

demutioM terms, see title XziOl. ^ 

(p) Shi^ Hooit Act, 1904 <4 Bdw* 7, 81), a, 1, 
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when retail trade (including the^ busineeB of a barber) is carried Ban. i. 
(b)« Hem (rf 

The closing hour may be not earlier than 1 p.m. on one day in Eoqikv* 

the week, and not earlier than 7 p.m. on the others ; and the Order ment fai 

ma^ prohibit, either absolutely or subject to exemptions and con- Shops, 
ditions, the carrying on of retail trade after closing hours in Content! 
places other than shops; it may define the shops and trades to 
which the Order applies, authorise sales after the closing hour in 
cases of emergency, and contain any supplemental provisions which 
may seem necessary or proper (i). Where several businesses are 
carried on in the same shop, and any of them are of a nature to 
which the closing Order does not apply, the shop may be kept open 
after the closing hours for the purposes of those businesses alone, 
under such conditions as may be specified in the Order ; such 
conditions, in the case of post office business, being subject to the 
approval of the Postmaster-General (k). 

Nothing in a closing order is to apply to any fair lawfully held, nor 
to a bazaar for charitable purposes, nor to any shop where the only 
trade or business carried on is one or more of the following, namely, 
postoffices ; railway bookstalls or refreshment rooms; the sale by retail 
of intoxicating liquors ; the sale of refreshments for consumption on 
the premises, or of medicines and medical and surgical appliances, 
or of tobacco and other smokers’ requisites, or newspapers (f). 

The maximum penalty for contravening a closing Order is £1 for Penaitj. 
a first offence, £5 for a second offence, and £W for a third or 
subsequent offence, but no person is liable to any penalty for 
serving after the closing hour any customer who was in the shop 
before that hour (m). 

Before making a closing Order the local authority must satisfy Procednnfai 
themselves that a piirnd facie case therefor is made out, and that 
the occupiers of at least two-thirds of the shops affected approve it, 
and must give public notice of their intention to make the Order, 
and consider objections thereto (n). As soon as the Secretary of 
State has confirmed the Order it becomes final and has the effect of 
an Act of Parliament. 

Every closing Order must be laid before Parliament after con- 
firmation, and within forty days either House may pray His 
Majesty in Council to annul it. Any Order so annulled- is void, but 
wiuout prejudice to any proceedings which have been taken under 
it and to the power of making a new Order (o). After confirmation 
of an Order no objection can be taken thereto on the ground that 
the prescribed preliminary steps were not duly taken (p). 


(A) ’ Slop Hours Aot, 1904 (4 Edw. 7, o. 31), s. 8 (3). 

(<J JUd., a 2 (1), (2), (3). 

?A) Ibid.^ a 2 (6); and see titles Inns akd ImtKXEPSBS ; ZUroxiOAimo 
laWoB^ AHD Pbauiaot; Bailwats akd Oanau; Tbadb abs 

SaAim IJinoHS. As to post offloes generally,>see title Post Osviob. 

(ti lhid., a 2 (4), and Schedule. 

(m) XVd., s. 6. And by ibid.,*. 8 the provisiona of the Shop Hours Aoto. 1W2 
— 18w, relating to oftenoes and proceedings (see p. SOB, ante) are hereto applied. 
ProMediaas arc under the Suihraaiy Jurisdiction Acts, see title HAaiSTBAXSs. 
’^^^^^^Hours Act, 1904 (4 Bdw. 7, a 31), s. » (1). 
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Vaotobies and Shops. 

The Beoretaiy of State may at anpr time revoke a closing Order 
either wholly or partly, on the application of the local authority, 
which must be made if the occupiers of a majority of any class 
of shops to which the Order applies object to it. Such revocation 
will be without prejudice to the making of a new closing Order (9). 

Power is given to the Secretary of State to hold local inquiries 
at the expense of the local authority (r), and to make regulations 
relative to the foregoing provisions (a). 

The local authorities who may exercise powers with regard to 
closing Orders are, in London outside the City, the metropolitan 
borough councils, and elsewhere the councils of urban districts with a 
population, according to the census of 1901, of over 20,000, and any 
council or other authority having power to appoint inspectors 
under the Shop Hours Acts, 1892 — 1895 (t). 

Sect. 6 . — ParticxUars of Work and Wages to be furnished 
to Piece-workers. 

1161 . In every textile factory (a) the occupier is required, for the 
purpose of enabling each piece-worker to compute the amount of 
wages payable to him, to publish in the following manner 
particulars of the rate of wages applicable to the work done and of 
the work to which that rate is to be applied : — 

In the case of weavers in the worsted and woollen, other than the 
hosiery, trades, the particulars of the rate of wages applicable to 
the work done by each weaver must be furnished to him in writing 
at the time when the work is given out to him, and also exhibited 
on a placard not containing any other matter, and posted in a 
position where it is easily legible. In the case of weavers in the 
cotton trade such particulars are to be furnished in the same way, 
and tl)p basis and conditions by which the prices are regulated are 
to be similarly exhibited and posted in each room. 

In the case of every other worker such particulars are to be 
furnished in the same way, but if the same particulars are applicable 
to the work to be done by each of the workers in one room, it is 
sufficient to exhibit them in that room. 

Such particulars of the work to be done by each worker as affect 
the amount of wages payable to him must (except so far as they 
a^ ascertainable by an automatic indicator) be furnished to him in 
writing at the time when the work is given out to him. Particulars 
either as to rate of wages or as to work must not be expressed by 
symbols. 

Where an automatic indicator is used for ascertaining work, 
the indicator is to have marked on its case the number of 

(q) S^hop Hours Act, 1904 (4 £dw. 7, 0 . 3^, s. 4. 

Ibia., 8 . 6 . 

I bid,, 8 . 7 . ** 

I bid., 8 . 8 (1). As to the apporatmont of such iuspeotors, see p. 328. post 
It 18 further provide<l that any expenses incurred by a inetropolitau boruunh 
ooun^ under these provisions are to be defrayed as part of the expenses of the 
council, the expenses of an urban district council as part of the general 
e^ienses inmned in the execution of the Publio Health Acts {ibUL, s. 8 (2)). 
As to e^w nwi e of local authoriHor generally, see title Local OoviBNiiaNr. 

(o) Vor definition, see p. 436, onfs. ' 
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teeth m each wheel and the diameter of the driving roller ; except 
that, in the case ol spinning machines with traversing carriages, 
the number ol spindles and the length of the stretch in such 
machines .must be so marked in substitution for the diameter of 
the driving roller. Where such particulars of work are ascertained 
by an automatic indicator, and a placard containing the particulars 
as to the rate of wages is exhibited in each room, in pursuance of 
an agreement between employers and workmen and in conformity 
with the foregoing requirements, such exhibition will be a sufficient 
compliance therewith (5). 

1162. An occupier failing to comply with the foregoing require- 
ments or fraudulently using a false indicator, or a workman 
fraudulently altering an automatic indicator, will be liable, for each 
offence, to a fine not exceeding £10, and in the case of a second or 
subsequent conviction within two years from the last for that 
offence, not less than £1 (c). An offence is committed if particulars 
are furnished which are not in accordance with the facts, even 
though the worker had the power of ascertaining and rectifying 
the error (d). If anyone engaged as a worker in a factory, who has 
received any such particulars, whether directly or through a fellow 
workman, discloses them for the purpose of divulging a trade 
secret ; or if anyone, for the purpose of obtaining knowledge of or 
divulging a trade secret, solicits or procures a person so engaged in 
a factory to disclose any such particulars, or with that object pays 
or rewards, or causes to be paid or rewarded, any such person for 
disclosing them, he will be liable to a fine qot exceeding £10 (e). 

The Secretary of State may by special Order (/) apply the 


(5) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), b. 116 (1)- 

(c) / bid; B. 1 16 (2). The section includes a proviso that " an indicator shall 
not be deemed false if it complies with the requirements ol this section.” As 
to the recovery of fines, see p. 635, pout, 

(d) NtMey v. Birtwhinlle (1894), 68 J. F. 736, 

le) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 116(3), (4). 

(/) By various Orders of the Secretarv of State these provisions have been 
extended with modifications, to the following places and industries : — Fen- 
making (Order of 12th July, 1900 [1900 — ^No. 621]); felt-hat making (Order 
of 22nd April, 1903 [1903 — ^No. 334] 1 ; making of boots, shoes, artificial 
flowers, tents, rope, tvnne, paper bam, brushes, boxes or other receptacles or, 
pai^ thereof made wholly or paiti^y of pa^, cardboard, chip, or similar 
material; making or repairing of sacks, umbreUas, sunshades, parasols or parts 
thereof ; fustian cutting ; covering of racquet or tennis balls ; relief stamping ; 
warehouse processes in ffie manufacture of articles of food, drugs, perfumes, 
blacking or other boot and shoe dressingB, starch, blue, soda, or soap; and any 
processes incidental thereto (Order of 23rd May, 1907 [1907 — ^Wo, 409] ) ; 
pea-picking, and making of nets other than wire nets, op any processes 
mci&ntal ttioreto (Order of 23rd May, 1907 [1907— No. 410] ) ; making of iron 
and steel cables, chains, anchors, grapnels, end cart gear (including awivehi, 
rings, loops, gear buckles, muUin bits, hooka, and attachments of all kinds) 
(Order of I4th July, 1902 [1902— No, 661] ) ; mixing, casting, and ^nufacture 
of brass or articles or parts of articles of brass, and electro depositing^ of brass 
(except when carried on as a subsidiary process in shipbuilding yards, in marine 
JocouMtive or other engine building works, general engineering works, or 
maduno tool works) (Order of 23Td September, 1907 [1907— No. 7921 ); making 
of looks, latdies, and keys (Order of 14th July, 1902 [190i— No. 660j ) ; 
wotkihopB in wbidh is oamsd on the preparing, rngnufacturing, or flmstun^ 
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ftwv. 6. fordj^ing* provisions, with any necessary modifications, to any 
Fsrticiilars class of non-teitile factories, or of workshops other than men's 
workshops ($r), or to any class of persons of whom lists may be 
required to be kept under the provisions relating to out- workers (&) 
and to their employers (i). 

intpection All statutory provisions relating to weights and measures 
ct weighu (including the powers of inspectors of weights and measured) are 
And meaiTires. ^j^j^nded to weights, measures, scales, balances, steelyards and 
weighing machines used in a factory or workshop in checking or 
ascertaining the wages of persons employed therein as if used in 
the sale of goods in a place where goods are kept for sale(k). 

Sbot. 6. — 2*ruck and Allied Mattere. 

Sub-Sect. 1. — General Provtsum , 

W^tobe 1163 . The entire amount of the wages (2) earned by or payable 
paid in coin, jq Workman (m) in respect of any labour done by him must be 
actually paid to him in the current coin of the realm (n), and not 
otherwise (a) ; and any payment made to any such workman by 
his employer (p) of or in respect of wages, by the delivery of 
goods (a), or otherwise than in current coin of the realm, is 

or any process incident to the manufacture of cotton, wool, hair, silk, flax, 
hemp, jute, tow, china mss, cocoanut^ fibre, or other like matoial either 
separatdy or mixed togetW or mixed with any o^er material or any fabric 
made thereof (except print works, bleaching and dyeing works, laoe war^ouses, 
paper mills, flax scutcn mills, *rope works, and hat works; (Order of 2nd September, 
1898 [1898— No. 652] ) ; making, altering, ornamenting, finishing, and repairing 
of wearing apparel (except felt nats), and any work incidental thereto (CMer of 
14th SeptemW, 1909 [1909— No. 1027] ) ; manufacture of chocolates, sweet- 
met^, cartridges, and tobacco (Order of IdthNovember, 1909 [1909— No. 1337]) ; 
blei^ng and dyeing works and printing of cotton cloth (Order of 22nd Novem- 
ber, 1909 [1909— No. 137(n ) ; shipbuilding yards (so far as concerns the work 
of platers, riveteis, ana caulkers) (Order of 30th December, 1909 [1909 
—No. 1499] ). 

(^) Factory and Workshop Act, 1901 (1 Edw. 7, a 22), s. 157. For definition, 
see p. 443, ante , 

I h ) See p. 463, ante , 

i) Factory and Workriiop Act, 1901 (1 Edw. 7, a 22), s. 116 (5). 
k) Ibid., a, 117 ; and see title Weights and Meabuaeb. 

1) For definition, see p. 516, past. As to the relation generally between 
master and servant, see title Mabieb and Servant; as to the nature of iht 
contract, see titles Bailkbnt, YoL L, p. 556; Work and Labour. 

{m) For definition, see p. 51^ poet, 
m) As to this expression, see p. 516, poet, 

(o; The payment must he bond fide and out-and-out, not merely colourable 
{flovtd V. nayMB (1889), 59 L. (¥• a) 9). Paynient purtly in coin aud partly 
m account is illegal, unless espress^ authorised by the workinaA» Uie 
master may not even deduct a lawful d^ht due to hitn from the workman 
(Wtlltoms T. North*e Navigation: CdlieriA (1889), Ltd,y [19061 A; 0. 138;^ and 
compare Hewlett v. AUen^ [18194] A. 0. 383). It is dophtml whether more non- 
Myment of all or part of the wm^ is an oflehos under this provisioh i see 
Wmii T. Thorp (ld75), L. B. 10 4 B. 383; and Ikdgrave y. Kdly (188^, 54 
P, 70, and compare WUliame tn:North*$ NavtgaHm CotlUrke (1889)^ lAdu 
Sfiprc, As to what deductid&s axe permitted, i^eepp. 520-rd23iiH^. , 

(p) Fde definition, seep. Mil , ' . 

(a) PiqmlSKit by an order cm s&bp for delivery of goods fo eotrivaleblito a. 
paysketit iiii gocm (A45srimtM v. lDiwp(iS58}, 1 E. ft IL 46),iM abo fo five 
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illegallRiaH, and void (6), even though the workman has the option 
to reedva cash, and chooses to take goods instead (c). 

Payments made by an employer to a third party at the instance 
of a workman are payments to the workman as much as if current 
coin of the realm had been placed in his hands (d). 

' I 

1164 * Any contract (e) for the hiring of any workman, or for 
the performance by any workman of any labour, which provides 
that the whole or any part of the wages of such workman, shall 
be payable in any manner other than in current coin of the 
realm (/) is illegal, null, and void (g). 

Any contract (A) made between a workman (i) and his employer (fe), 
by which any provision is made, directly or indirectly, respecting 
the place where, or the manner in which, or the person or persons 
with whom, the whole or any part of the wages (Z) due or to 
become due to such workman shall be expended, is illegal, 
null,^ and void (m). No employer may, directly or indirectly, 
by himself or his agent, impose any such provision as a condition, 
express or implied, for the employment of any workman, or dismiss 
any woirkman on account of the place, manner, or person in which, 
or with whom, any wages paid by him to such workman are or are 
not expended 00* 


the workman goods which he has damaged and deduct from his wages their 
full value as if undamaged {8mUh v. Walton (1877), 3 C. P. D. 109). As to 
lines for damaged goods, see p. 521, post 
(5) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 3. Tor the penalty, see p. 618, 
post, 

(c) Wilson V. Cookaon (1863), 13 0. B. (n. 8.) 496. 

(d!) Hewlett v. AlUn, [1894] A. 0. 383, in which case it was a rule of the 
employer’s factory, to which the appellant agreed, that ‘‘ all employees will have 
to become members of the sick ana accident club,” which had been established 
for the benefit of the respondent’s workpeople. Weekly deductions, in which 
the appellant acquiesced, were made from wages due, and the total of such 
deductions was paid into a separate fund the firm through the treasurer of 
the fund. The opinions expressed by Lord Selbobnb, L.O., and Cotton, L.J., 
in Re dforris. Ex parte Cooper (1884), 26 Ch. D. 693, 0. A., that contributions 
advanced by the respondent firm on behalf of the appellant to a doctor’s fund 
were substantially equivalent to payments to the workman in current coin, 
were ^proved ; and see M* Lucas v. Camphell (1892), 30 Sc. L. B. 226. 

(s) Tor definition, seep. 616, * 
(/) As to this expression, see p, 616, poH. Apparently, a contract whereby 
a workman is to receive part of his wages in the form of shares in the company 
which employs him is a contract for part payment of wages otherwise than in 
current coin (Glasgow v. Independent PrirUtng Co., [1901] 2 I. B. 278, 0. A.), 

(g) Truck Act, 1831 (1 & 2 Will. 4, o. 37), a. 1. For the penalty, see p. 618, 
post, 

Ih) For definition, see p. 616, poet 
For definition, see p. 616, post 
fi) For definition, see p. 616, poet 
,0 For definition, see p. 616, poet 

m) Tn«* Act, 1831 a& 2 Will. 4, 0.37), 8.2. ■ 

n) Truck Amondment Ax^, 1887 (30 ft 61 Yiok o. 46), ■. 0 Tkw aecbon dooa 
not avply to oontraots or dednobonB made legal by the Trade Act, 1831 

J. 4, e. 37), 8. 23 (8ee pj 320, po$t) {Lamib v. Great Northern Sail Co., 
I- 2 S. 281). As to oommilBory membetehip ol beo^t societies under 
Chibs Act, 1902 CZ TSAer. 7, o. 21), see 323, poet; and title Ci.t7Ba» 
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1166. Where ortieles under the value of £6 knitted, made, or 
prepared of wool, worsted, yarn, stuff, jersev, linen, fustian, cloth, 
serge, cotton, leather, for, hemp, flax, mohair, silk, or any com- 
bination thereof, or of bone, thread, silk, or cotton lace, or lace 
made of any mixed materials, are made by a person at his ovn 
home, or otherwise, without the employment of any person under ,j 
him except a member of his own family, such person is, as regards 
the remuneration for such articles, regarded as a workman earning 
wages, and the person buying such articles in the way of trade 
is regarded as his employer, and the price of an article is regarded 
as wages (o). This provision may be suspended in any county or 
place by Order in Council if it is expedient in the interests of the 
persons making the above articles so to do (p). 

1166. Whenever by agreement, custom, or otherwise a work- 
man (q) is entitled to receive part of his wages (r) in advance, the 
employer («) may not withhold such advance nor make any deduction 
in respect thereof on account of poundage, discount, interest, or 
any similar charge (t). 

1167. Payments of wages made in bank-notes or in cheques on 
a bank within fifteen miles of the place of payment, or contracts 
for payment in such form, are equivalent to payments in current 
coin, if the workman freely consents thereto (a). 

1168. All masters, bailiffs, foremen, managers, clerks, and other 
persons engaged in the hiring, employment, or superintendence of 
the labour of any workman are deemed to be employers (b). 

Any money or other thing had or contracted to be paid, delivered, 
or given as a recompense, reward, or remuneration for any labour 
don§ or to be done, whether 'within a certain time or to a certain 
amount, or for a time or an amount uncertain, is deemed to be the 
wages of such labour (b). 

Any agreement, understanding, device, contrivance, collusion, or 
arrangement whatsoever on the subject of wages, whether written 
or oral, direct or indirect, to which the employer and workman are 
parties or are assenting, or by which they are mutually bound to 
each other, or whereby either of them has endeavoured to impose 
an obligation on the other of them, is deemed to be a contract (b). 
Evidence may be given of an illegal verbal arrangement, notwith- 
standing the existence of a written contract between the parties (c). 

The expression “ workman ” does not include a domestic or 
menial servant, but, save as aforesaid, means any person who, 


u: 


!o) Trudc Amendment Act, 1887 (50 & 51 Yiot. o. 46), e. 10. 

'i) Ibid. * 

For definition, see para. 1168, infra. 

(r) For definition, see ibid. 

[«j For definition, eee ibid. 

W Amendment Aot, 1887 (60 & 51 Viot. o. 46), t. 8. 

/o) Truck Act, 1831 (I *.2 WfiL 4. o. 37), s. 8. 

Jb) Ihid., u. 25 : Truck Amendment Act, 1887 (50 ft 51 'Vlct e. 48), 


(c) /mmtv. WaOtn (1902), IfifTli. S. 418. 
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being! a labourer, servant in husbandry (i), journeyman, artificer (e), 
handicraftsman, miner, or engaged in any kind of manual labour (/) 
gusdem generic with those mentioned {g), whether under or above 
the age of twenty-one, has entered into or works under a contract' 
with an employer, whether the contract be express or implied, oral 
I or in writing, or a contract of service or a contract personally to 
execute any work or labour (A). The workman must have con- 
tracted to give his personal services, and not merely to get the 
work done (i),_ but if he is bound under his contract to work 
personally, he is not excluded from the definition simply because 
be has assistance from others who work under him (A). 

U69. A workman is entitled to recover from his employer the 
whole or so much of his wages as has not been actually paid to him 
by his employer in current coin of the realm (Z). 


((2) As to servants in husbandry, see p. 520, poai. As to the meaning of the 
tei-m, see Davies v. Berwick (Lord) (1861), 3 R & E. 549. 

fe) The Track Act, 1831 (1 & 2 Will. 4, c. 37), originally applied only to 
** ai4ificers ” as therein defined, and some of the cases decided on that definition 
throw light upon the ex])ression here ; see Et parte Ormrod (1844), 1 Dow. & L. 
825 ; Bowers v. Lovekin (1856), 6 E. & B. 584 ; MiVard v. Kelly (1858), 7 W. R. 
12 ; Munrhouse v. Lee (1864), 4 F. & F. 354. But the present definition is 
much wider than the old one, and many persons who were formerly outside the 
scope of the Ti uck Acts ai e now brought within them. 

( / ) Such manual labour must be the workman's real and substantial work, 
and not merely incidental thereto (Ruuwd V. Lawrence^ [1892] I Q. B. 226, 0. A.). 
A motor omnibus driver who has to do necessary repairs to his vehicle is within 
the definition (Smith v. Associated Omnibus [1907] 1 K. B. 916), and so is a 
sempstress who works a sewing machine (Maynard v,Robinsofn (Peter) JM. (1903), 
89 L. T. 136) ; but the following persons have been held to be outside it : omni- 
bus conductors (Mtcrgan v. London General Omnibus Co. (1884), 13 Q. B. D. 
832, 0. A., but see a contrary opinion in Wilson v. Glasgow Tramways Co, 
(1878), 5 R. (Ct. of Sess.) 981): tramcar drivers (Cook v. North Metrttpolitan 
Tramways Co, (1887), 18 Q. B. D. 683); goods guards (//ww2 v. Great Northern 
Rail, Cb., [1891] 1 Q. B. 601) ; grocers’ assistants (Round v. Lawrence^ supra ) ; 
public-house potmen living on the premises (Pearce v. Lansdutone (1893), 62 
fj. J. (Q. B.) 441); and hairdressers (R. v. LotUh Justly, [1900] 2 I. R. 714). 
As to the position of persons engaged to do scientific work etc. involving 
manual labotu*, see Jacksm v. Hill (1884), 13 Q. B. D. 618 ; and Bagnall v. 
Levinstein^ Ltd,, [1907] I K. B. 531, 0. A. 

It is doubtful whether the inmates of a charitable institution, who are set to 
labour, and provided with free food and lodging, are within the definition ; see 
Poplar Vnvm v. Martin (1904), 91 L. T. 550, per Phillimohb, J., at p. 552. 

The expression “ manual labour ” here does not necessarily bear the same 
meaning as it does in the Factory and Workshop Acts (Hoare v. Green (Robert), 
Ltd,, [1907] 2 K. B. 315). 

(g) Morgan v. London General Omnibus Co, (1883), 12 Q. B. D. 201, per 
Bay, j., at p. 206. 

(h) Employers and Workmen Act, 1875 (38 & 39 Viet. c. 90), s. 10, applied to 
the Truck Acte by the Trudt Amendment 4ct. 1887 (60 ft 61 Viet. c. 46), s. 2. 

fil Rit f’ f V. Warden (1848), 2 Exch. 69; Sharman v. So«der«(1863), 13 0. B. 
IW: Jntiram y. Bamee (1867), 7 B. ft B. 116; BUeman y. BarrM (18®), 
2 H. ft C. 934, where Poluxjk-, C.B„ at p. 942, eaid, “ If the contract w not for 
the labour, but for the result or effect of the lalxfur . , . that is within the 
Act *’ : Pillar y. Llunvi Cual ami Iron Go. (1869), L. B. 4 0. P. 762 ; and 
Swire V. MuUand Lore Co., [1906] 2 K. B. 448 ; see also Weaver y. 

, (1862), 21 Ij. j. («• »•) *’*<1 the obserrations thereon of Cocicbubk, O.J., 

in Ingram v. Bamee, eupra, at p. 136. ^ v. tv i 

(kyOrainger y. Ayntleg, Brtmlwy. Trims (1880), 6 Q. B. D. 182 ; see also 
• irAfeh»T.irm««ye(1864), 13W.B. 144. „ , 

(1) Track Act, 1881 (1 ft 9 Will. 4, o. 87), a. 4. Pow«r u faen to gnardiaat 
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mo. No employer of sny workman is entitled to sue such work* 
man in respeotof any goods, wares, or merchandise sold, delivered, or 
supplied to such workman by such employer, whilst in his employ, 
ment, on account of his wages or as a reward for his labour, or sold, 
delivered, or supplied to him at any shop or warehouse kept by or 
belonging to such employer, or in the profits of which such employer 
has any share or interest (m) ; nor may such employer, nor his agent, 
nor any person supplying goods to such workman under any order 
or direction of such employer or agent, sue such workman in respect 
of any goods supplied by such employer or agent, or under his order 
or direction.(n). 

None of these claims may he raised by way of set-off or counter- 
claim in any proceedings brought by the workman against his 
employer for the recovery of his wages (o). 

1171. Any employer who contravenes any of the foregoing 
provisions is liable to a penalty not exceeding £10 for the first 
offence, and not less than £10 nor more than £20 for the second 
offence. For a third offence he will be deemed guilty of a 
misdemeanour, and punished by a fine not exceeding £100 (p). 
If the offence has in fact been committed by the employer’s 
agent or some other person, such t^ent or person is liable to 
the same penalty as if he were the employer (g). Offences 
may be prosecuted and penalties recovered in manner provided by 
the Summary Jurisdiction ActB(r), so, however, that no penalty 
may be imposed on summary conviction exceeding that prescribed 
for a second offence (<). • Penalties recovered are to be paid into the 
Exchequer and carried to the Consolidated Fund (t). 

No person may be punished as for a second offence unless ten 
days have intervened between the convictions for the first and 
.seednd offences, but each separate offence before the expiration of 
the ten days is punishable by a separate penalty as for a first 
offence : and no person may be punished as for a third offence 
unless ten days have intervened between the convictions for the 
second and third offences, but each separate offence before the 
expiration of the ten days is punishable by a separate penalty 
as for a second offence. A fourth or any subsequent offence is 

tried and punished in the manner provided for a third offence (u). 

- - - - - - - - ^ 

to reooYer from the employer unpaid wages due to a workman who has^ or 
whose wife, widow, or children have, become chargeable to the parish 
8. 7 ; and Truck Amendment Act, 1887 (50 & 51 Viet. o. 46), s. 16} ; and see title 
PooB Law. 

(m) Truck Act, 1831 (1 & 2 Will. 4, o.. 37), s. 6. For the exceptions to this 
general rule, see p. 520, post. 

(n) Truck Amendment Act, 1887 (50 & 51 Viet. c» 46), s. 5. 

(o) Truck Act, 1831 (1 d; 2 Will. 4, g. 37), a. 5; Truck Amendment Act, 

1887 (60 & 61 Yict. e. 46), s. 5. As to set*off generally, see title Sbt-Os^ AiO) 
COUITTBROLAIM. • 

( n) Truck Act, 1831 (1 & 2 Will. 4, o. 37), s. 0 ; and Truck Amendment Act. 
im (fiOA 61 Viet. 0. 46), s. 11. 

" Amendment Act, 1887 (50 & 51 Viet. o. 46V, a. 12 (lb 

I r) See title Magustratsis. 

sj Truck AmsndmenVAot, 1887 * 51 Viet. c. 48)i s; 13 (1). 

8.13(3). , ; 

(u) 'fettck «Aet» 1831 (1 ft 2 Wm. 4; e. 87), a. 10. 
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If no ^dence of a previous conviction is produced, the offender will 
be pushed for each separate offence by an equal numter of separate 
penalties as though each offence were a first or a second offence, as 
the ^case may be (a). No person may be proceeded against or 
punished as for a second or third offence after more two years 
from the commission of the next preceding offence (b). The pro* 
visions which enable a workman to recover in coin of the realm wages 
already paid otherwise than in coin, and those which make payment 
in goods punishable, are cumulative, and accor dingl y liability to a 
penalty remains although the offending employer has already been 
ordered to pay in cash a sum he has previously paid in goods (c). 

UTO. No person may be convicted of any such offence committed 
by his partner in trade without his knowledge, privity, or consent ; 
but any penalty or other sums ordered to be paid may be levied by 
distress and sale of any goods of the. partnership; and in pro- 
ceedings to recover wages the justices may make an order upon any 
one or more partners for payment of the sum due. Service of any 
process or order upon one partner is sufficient service upon all (d), 

1173. An employer charged with such an offence may, if the 
offence was committed without his knowledge, be exempted from 
any penalty on conviction of the actual offender (e). 


1174. It is sufficient service of any summons if a duplicate or true 
copy be left at the offender’s place of business or residence (/). 

1176. A person engaged in the same trade or occupation as an 
employer charged with an offence under the foregoing provisions is 
not to act as a justice of the peace in hearing and determining such 
charge (g). 


1176. No conviction, order, or adjudication made by any justices of 
the peace under the foregoing provisions may be quashed for want of 
form, or removed by certiorari (ft) or otherwise into the High Court (i). 


1177. It is the duty of the inspectors of factories and the inspectors 
of mines, respectively, to enforce the foregoing provisions in factories, 
workshops, and mines within their districts ; and such inspectors, 
for this purpose, have the same powers as they have respecting 
factories, workshops, or mines (ft). 


! o) Truck Act, 1831 (1 ft 2 Will 4, o. 87), s. 10. 
h) Ibid. 

c) B»A«rv. JbMM(1863), 13 0.B. (N.80 496, 601. 

;«0 Truck Act, 1831 (1 ft 2 Will. 4, c. 37), s. 13. As to partnerslup, see title 

(e) Truck Amendment Act, 1887 (60 ft 61 Viot. o. 46), s. 12 (2). Miis section 
is ^th the corresponding one under the Factory and Workdiop Act, 

1001 (1 Bdw. 7, 0 . 22) (see p. 684, |) 0 |{)i save that under the lattn Act the ao^ 
offender may be ordered to pay the empl<^eooote and m mepecto, before 
proceeding against the actual offender, must be*satisned that ute offence was 
ecnnmititea in contravention of the employer’s orders. 

(/) Truck Act, 1831 (1 ft 2 WilL 4, a 37), a 14. , 

'"'i Truck Amendmeni Act, 1887 (60 ft 61 Vict. o. 46), a 18. 

) SsetitiA Qbows Fiuoms, VoL X, p. 186. 
rTfuok Act, 1831 (1 ft 2 Will. 4, 0 . 87), a n. , » 
le) Truck Amendment Act, 1887 (60 ft 61 yiek c. 46), a iS (2). 
am ii^Ues to laundries and places whne wwlc is grrm out as well as te 
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Sitb-Seot. 2 . — DtAvxiiijm from Eemuneralioiu 

1178 Subject to the conditions mentioned below, deductions 
from wages, or coniracta for such deduclions, may legally be made 
in respect of the following matters (1), namely -Hay, corn, or other 
provender to be consumed by any h >rse or other beast of burden 
employed by the workman in his trade or occupation (m ) ; fuel (m); 
medicine or medical attendance (in) ; materials (n), tools, or imple- 
ments employed by a miner in his trade or occupation (m) ; victuals 
dressed or prepared under the employer's roof and there consumed by 
the workman (o) ; rent of any tenement demised to the workman (o) ; 
money advanced for any of the aforesaid purposes {<>), or for the 
education of the workmen*s children (p), or in respect of the 
cost of sharpening or repairing tools (q) ; fines (?') ; damage to goods 
or materials (r) ; and the use or supply of materials, tools, or 
machines, standing room, liglit, and heat (7). A contract with a 
servant in husbandry for giving him food, non-intoxicating drink, a 
cottage, or other allowances or privileges as remuneration, is 
legal («). 

Deductions from the workman's nominal wages in respect of 
materials, tools, or services supplied by the employer (f) to the 
workman (a) in the way of his trade and to enable him to do his 
work, which are not in the nature of payment, but represent the 
mode of calculating the amount of the real wages, are not illegal as 
being payment otherwise than in coin (b). 


factories (Truck Act, 1890 (59 & 60 Viet. c. 44), s. 10). As to the powers of 
factory inspectors, see p. 529, poet; and as to mspectors of mines, see title 
Mikes, Mikebals and Quabbies. 

(l) ** By SB. 23 and 24 certain deductions are permitted to be made .... and 
no other deductions or particular exceptions are, in my opinion, authorised*’ 
(Williams v. North^s Naiigation CoUierifS (1889), Ltd,, [1906] A. 0. 136, per 
Ii0rd^AV£7, at p. 142, referring to the Truck Act, 1831 (1 & 2 Will. 4, c. 37) ). 
But nevertheless a number of other deductions are recognised and regulated by 
the Truck Amendment Act, 1887 (50 & 51 Viet. c. 46), and the Tmck Act, 1896 
(59 & 60 Viet. c. 44) (see notes (v), (r) and («), infra, and pp. 621, 522, post), 

(m) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 23. A deduction may legally 
be made for a weekly contribution to a medical club manned by the employer 
of which the workman may never want to make use ((Mtta v. Ward (1867), 
L. E. 2 a B. 357). 

(n) The materials must be sold out and out, and not merely hired (CvJtts v. 
Ward, supra), 

( 0 ) Act, 1831 (1 & 2 Will. 4, 0 . 37), s. 23. 

(p) Ihid,, 8. 24. The section further authorises the employer to advance to the 
worlonan money to be contributed by him to any friendly society or savings 
bank, or for relief of sickness, but it omits to authorise deductions from wages 
in res^t thereof. 

(;} By implication from the Track Amendment Act, 1887 (50 & 01 Viet, 
c. 46), 8. 8 ; see p« 521, post. 

(r) By implication from the Truck Act, 1896 (59 A 60 Viet. 0 . 44), ss. 1, 2, 3 ; 
see pp. 521, 622, post. 

is) Truck Amendment Act, 1887 (50 & 51 Viet. 0 . 46), a. 4. For the meaning 
el “ servant in husbandry,” s^ Davies v. Berwick (Lord) (1861), 3 E. & B. 549, 
For definition, see p. 616, ante. 

For definition, see p. 616, ante. 

^ ^ tJhawMTY. Cammfiioi(1846), 8 0. B. 311, where it was heLl not illegal* 
te employers, following the practice, of the hosiery trade, to let out frames to 
the inunework knitters in iheii;^eniploy and to deduct the rent from the , 
family In Artihor y. James (1869), 2 B. it S. 61, that ^oisioti was challenged 
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No deduction may be made except in pursuance of a contract «• 

in writing signed by the workman (c), who may recover any deduction ^ftuok and 
made without his written consent (d). AI^ 

Deductions for fuel, materials, tools, implements, and provender Matters, 
must not exceed their true value (e). SDecisI” 


Deductions for medicine, medical attendance, tools, and education proTWons. 
must be submitted at least once a year for audit by two auditors 
appointed by the workmen concerned (/). 

Deductions for sharpening or repairing tools can only be made 
in pursuance of an agreement not forming part of the condition of 
hiring (g). 

In the case of deductions for education, if the workman sends 
his child to a state-inspected school selected by him, he is entitled 
to have the fees of such child at such school paid at the same rate 
and to the same extent as other workmen from whose wages the 
like deduction is made by the same employer (h). 

It is sufficient if the things in respect of which the deductions 
are to be made are inserted in the contract ; it is not necessary 
that the sums to he deducted in respect of each should be mentioned, 
and such particulars may accordingly be ascertained from other 
contracts and proved by parol evidence (i). 

1179. The employer (j) may not make any deduction, nor receive when 
any payment from the workman f/c), in respect of lines, damage to fOTfinM'or 
goods or materials or other property of the employer (including 
bad or negligent work), or the use or supply of materials, tools, or goods, may 
machines, standing room, light, heat, or other similar matters, **'“*^e* 
except upon the following conditions (Z), namely : — The deduction 


in respect of deductions for rent of frame, rent of machine, standing room, winding 
the yarn, gas and firing. The Court of Queen's Bench refused to depart from 
the decision in Chawner v. Cummings (1846), 8 Q. B. 311, and in the Exchequer 
Chamber the court was equally divided, so that the decision stood. But for the 
present law as to frame rents, see p. 524. post. In Hughes v. BoTiella (1^9*)), 10 
T. L. K. 197, deductions for steam power supplied were held to be legal. In 
Owner v. Hooper (1903), 89 L. T. 130, the deduction by the employer from the 
wages of his workmen of a sum to provhle for the insurance of the employer 
against liability in respect of compensation for injury to the workmen was held 
not a payment otherwise than in coin, and therefore not contrary to the Truck 
A.ot, 1831 (1 & 2 Will. 4, c. 37), s. 3. 

(c) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 23, and see Hynd y.Spowart Co. 
(1884), 22 Sc. L. E. 702. 

(d) Pillar y, Llynvi Coal Co, (1869), L. R. 4 C. P. 752. 

(e) Truck Act, 1831 (1 & 2 Will. 4, c. 37), s. 23. 

(/) Truck Amendment Act, 1887 (50 & 51 Viet. c. 46), s. 9. 

(a) Ibid,, 8. 8. 

(4) Ibid., 8. 7. 

(f) Cutta V. Ward (1867), L. B. 2 Q. B. 857, where the written and signed 
contract providing that, “ all rents of houses, gardens etc., due to the owners of 
these Works, and all charges to which any workman shall be liable for wood, 
tools or working materials obtained n om the stoiea belonging to the works . . • 
and for medicine and med cal attendance, and all other lawful stoppa^, shall 
he deducted from the earnings of such workmen before such earnings he paid,** 
tras held a sufficient compliance with the statute. 

(j) For definition, eee p. 616, ante. „ . , ^ ^ a. 

(4) As regards fines, the expression •• workman includes a shop assistant 
(Truck Act, 1896 (59 & 60 Viet. o. 44), s. 1 (3)). 

(I) Track Act, 1896 (59 & 60 Viet. o. 44), ss. 1, 2, 3. It is doubtful whether 
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or payment most be in pursuance of a contract; written particulars 
of the acts, omissions, or things for which the deduction or pay. 
ment is made, and the amount thereof, must be supplied to the 
workman on each occasion of such deduction dr wyment; the 
deduction or payment must be fair and reasonable, having regard 
to all the circumstances of the (sase(m). The contract must be in 
writing and signed by the workman, or contained in a notice kept 
constantly affixed at a place or places open to the workmen wd m 
such a position that it may be easily seen, read, and copied by all 
whom it affects (n). Under penalty of a ^e not exceeding 40*. (o) 
the employer must produce the contract to any inspector of factories 
or mines On his written demand, and the latter is at liberty to make 
a copy thereof ; and the employer must, at the time of making it, 
give ^e workman who is party to it a copy of the contract or of 
the notice containing its terms (p). The latter is entitled, on request, 
to obtain from the employer a copy of such contract or notice (g). 
Contracts under the above provisions are exempt from stamp duty (a). 

In the case of fines, the deduction or payment must be in respect 
of some act or omission likely to cause damage or loss to the employer 
or interruption to his business (b ) ; the contract must specify the 
acts or omissions in respect of which the fine may be imposed (c), 
and the amount of the fine, or particulars from which that amount 
can be ascertained (d); and the employer must, under penalty of a 
fine not exceeding 40«., keep a register of fines, open to inspection 
by inspectors of factories and mines, and enter therein the amount 
of the fine and the reason why it was imposed (e). 

In the ease of damage to property of the employer, or supply of 
materials or tools, the deduction or payment must not exceed the 
actual or estimated damage or cost to the employer (/). 

1180. Non.payment of a bonus given for full attendance is not a 
fine-^). The feet that a workman has incurred a fine under his 


dedactioiia for fine, not authorised by this Act amount to payment otherwise 
than in coin within the meaning of me Truck Act, 1831 (1 & 2 Will. 4, c. 37) 
(see p. 014, ante). In Beigravt r, ATelly (1889), 04 J. F. 70, and Beetham ▼. 
OnuMon (1890), 00 J. F. 00, following WUNt y. Thorp (1870), L. B. 10 Q. B. 
383, it was held that they do not, but these cams, though not expressly over- 
ruM, are difficult to reconcile with Williamo r. NortKt Navigation ColUoriti 
(1889), Ltd., [1900] A. 0. 136. 

(m) Truck Act, 1896 (09 & 60 Tiot. o. 44), as. 1, 2, A 

(n) lUi. 

(o) Ihid., s. 6 (4). 

(p) JMd., a. 6 (1). 


PM., a. 6 (2). 
PM., a. 7. 


((] PM., a. 1 (1). Danmng during the dinner hour in the workroom of a 
faot^ waa held to be conduct likely to cause injury, by reason of Ihe dust 
raised, to machinery and mateiiala (£^ir« y. Bayer A (%.rri901] 2 KB. 299) ; 
see alM Erraloyers and Workmen Act, [870 (38 A 39 Vut. o. 90), a. 11, and 
Oreoson y. Watian (1876), 34 L. T. 143. 

(e) A rule {ffoyidmg that "cU workerasl^ observe good Older and deoomm 
while in the faetoiy is a sufficient specification of suoh acts or omisriona 
"• Vav. Bayer A Ob., [1901] 2 KB. 299]. 

:bniac Act, 1896 (09 A 60 Yici 0 . 44), a. 1 (1). 



pABT f\r.— CONDraONS AS ^ MBMT AHD REMUNERATION, 5fi8 

eoaira^ does not prevent the en^lOTer proceeding against Viim Snn.a. 
a pans^ty or damages under the Employers and Workmen Act, Track and 
1876 (k). Allied 

Any employer entering into any contract, or making' any deduc- M>tteii, 


tions, or receiving any payments, contrary to the foregoing provisions, penaito! 
will be liable to penalties as for an illegal contract or payment (t). 

1181, Any workman or shop assistant may recover any sum Becorarof 
deducted or paid contrary to the foregoing provisions, but if be has wiongfiU 
acquiesced in such deduction or payment he can only recover any <*®duoUoiu. 
excess over the amount, if any, which the court may find to have 
been fiair and reasonable (k). Proceedings for such recovery must 
be commenced within six months from the date of the deduction or 
payment (a). 

U82. If satisfied that the foregoing provisions as to deductions Power to 
or payments for fines, bad work or damage, or materials, tools or snmpt* 
services, are unnecessary for the protection of the workmen employed 
in any trade or business, or in any branch or department thereof, 
either generally or within any specified area, the Secretary of State 
iRRy, by Order, grant an exemption in respect thereof, and may 
amend or revoke such Order. Every such Order is to be laid before 
both Houses of Parliament, by either of whom it may, within forty 
days, be annulled (b). 

SuB-SsoT. 3. — Shop Olubt and Thrift Fund*. 

1183. An employer may not make it a condition of employment Membenhlp 
that a workman shall discontinue his membership, or that he shall 

— — . - - ^ ment, 

workwoman was paid wages la, 4d. per day ; tkat the employers, in order to 
obtain full attendance, gave a bonus of 2a. a week for full attendance and for 
that alone, and that any absence from work during the week involved loss of 
the 28., in addition to a proportionate deduction from the daily wage. One of 
the rules of the factory provided that any person absent without leave and 
not assigning satisfactory reason, shall lose bonus— or be discharged or prose- 
cuted . . •” It was held that this non-payment of the 28. could not be regarded 
as a deduction from the sum contracted to be paid. 

(A) Buxtwi Lime Firma Go. v. Howei [1900] 2 Q. B, 232. “The Truck Act 
does not deal with damages : it deals with fines and payments in respect of 
fines ; and neither under that Act nor under the contract has the master given 
up his right to claim damages for the loss occasioned to him by reason of the 
workmairs nonfeasance” (per Dauld^q, J.,at p. 239); and see title Master 
AND Servant. , 

{♦) Truck Act, 1896 (39 & 60 Viet. c. 44), s. 4. The penalties referred to ore 
prescribed by ike Truck Act, 1831 (1 A 2 Will. 4, c. 37), s. 9, as to which, see 
p. 318, ante. 

(h) Trade Act, 1896 (69 & 60 Vict. c, 44), s. 6. 

(a) Ibid, Thu provision is confined to the special deductions or payments 
prohibited by the Truck Act, 1896 (69 A 60 Vict. c. 44) {Glasgow v. Ind^pendsni 
Frintinq Co., [1901] 2 I. B. 278, 0. A., per Holmes, L.J., at p. 321). 

(b) Truck Act, 1896 (69 & 60 Vict! o. 44). s. 9. By Order d ated 3 rd March, 

1897 [1897— No. 299], Statutory Buies andOrder§ Bevised, STol. VIIL, ♦‘Master 
and l%rvaiit,” this exemption has been made in respect of all branches of the 
weaving of cotton in Lancashire, Cheshire, Derbyshire, and the West Biding 

of Yorkshire ; and, by Order dated 30th July, 1897 [1897— No. 629], in respect ^ ^ 

• of iron ore mines and limestone qvurries in the Furness or detadied part of 

tancashire and the Millom Urban District, Cumberland, and of ironstone mines & 

• in the North Biding of Yorkshire. ^ 
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not become a member of any friendly society (e) other than a shop 
elub(d). 

SuB'Seot. 4. — Bpeeici Provisicm relating to tha Hosiery Trade, 

1184. In all contracts (e) for wages (/) in the hosiery manufac- 
ture the full and entire amount of such wages is to be iriade payable in 
the current coin of the realm, and not otherwise, without any ileduciion 
or stoppage whatever, except for bad and disputed workmanship (< 7 ). 
All contracts to stop wages, or for frame rents or charges, between 
employer (ft) and artificers (i), are illegal, null, and void (A). For 
breach of these provisions an employer is liable to forfeit £5 for 
every offence, recoverable in the county court ( 1 ), and no action or 
set-off is allowed for any deduction or stoppage of wages, nor for 
any contract so declared illegal (m). The deduction of fines for 
non-attendance is not within these provisions (n). 

1185. If any frame or machine intrusted to any artificer or 
other person by his employer for use for such employer in the 
hosiery manufacture, or in any process incidental thereto, is used 
without the written consent of the employer in the manufacture 
of any articles for any other person, the artificer or other person 
to whom the same is intrusted is liable to forfeit 10s. for every 
day on any part of which the frame or machine has been so worked, 
used, or employed, recoverable in the county court by the person 
intrusting the same ( 0 ). 

1186. The term “ artificers " includes all workmen, labourers, and 
other persons in any manner engaged in the performance of any 
employment or operation in or about the hosiery manufacture (p). 

The term “ employers " includes all masters, foremen, managers, 
clerk^ contractors, sub-contractors, middlemen, and other persons 
engaged in the hiring, employment, or superintendence of the labour 
of artificers (g). 


S For the general law as to such societies, see title Frienolt Societies. 
See title Clubs, Tol. lY.. p. 410. As to certification of rules, see ibid. 
As to rules of friendly societies, see title Frieedlt Societies ; and see Balehin 
V. Wntry (Lord) (1903), 20 T. L. B. 60, 61. “The rules of the club” do not 
mean “ the rules of the dub certified by the Begistrar of Friendly Societies on 
registration’* (ibid.). 

(e) The definition is as in the Truck Act, 1831 (1 & 2 Will. 4, e. 37), s. 20, 
p. 016, ante (Hosiery Manufacture (Wages) Act, 1874 (37 & 38 Viet. 0 . 48), s. 7). 

(/) The definition is as in the Truck Act, 1831 (1 A 2 Will. 4, 0 . 37), s. 20, 
p. 016, ante (Hosiery Manufacture (Wages) Act, 1874 (37 A 38 Yict. & 48), s. 7). 
As to wages generally, see title Master and Servart. 

Iff) Hosiery Manu f a c ture (Wages) Act, 1874 (37 A 38 Yict. 0 . 48), s. 1., 

I A) For definition, see it^/ra. 

I f) For definition, see it^fra, 

I h) Hodery Manufaotnre (Wages) Act, 1874 (37 A 38 Yict. c. 48), a 3. 

I f) Ibid., a 3. , 

(m) Ibid., B. 0 ; but nothing is to prevent the employer recovering any debt 
finsa the a^ficer in the ordinary way (ibid., a 6). 


M rA^^(1876),Ji, E. lO Q. B._383._, 




rrwwwwv em .m. twifs ^ X*. WV. 

Hosisiy Manufacture ^tggei) Act, 1874 (37 A 33 Yiok 0 . 48), s. 4. 

IMA, a 7. 

JUi. 
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Part VI. — Administration and Penalties. 

Sect. 1. — Notices, Registers, and Retwms. Sbot. 1. 

U87. Within a month after a person begins to occupy a factory(r) Notices, 
or workshop («) he must serve on the district inspector, under **6'sttr8, 
penalty of a fine not exceeding £5 (a), a written notice contain- 
ing the name of the factory or workshop, the place where it is 
situate, the address to which letters are to be sent, the nature of the ^ 
work, the nature and amount of the moving power therein, and the 
name of the ^rson or firm under which the Wsiness of the factory 
or workshop is to be carried on (b). Where an inspector receives 
such notice in respect of a workshop, it is his duty forthwith to 
send the notice to the district council of the district in which the 
workshop is situate (c). 


1188- In every factory and workshop (except domestic factories (d), Oenenl 
domestic workshops («), and men's workshops (f ) ), there is to be register- 
kept a register, called the general register, showing in the prescribed 
form the prescribed particulars as to the children and young persons 
employed (g), lime- washing (/t), accidents of which notice is required 
to be sent to an inspector (i), special exceptions of which the 
occupier avails himself (A;), and such other matters as may be pre- 
scribed (1). Entries made by the occupier or on his behalf are 
admissible against him ns primii fade evidence of the facts therein 
stated, and failure to make any required entry is admissible as 
primA facie evidence that the provision relating thereto has not 
been observed {m). The register must be open to the inspection of 
the certifying surgeon of the district at all reasonable times (n) ; and 
the occupier must send such extracts therefrom to an inspector as he 
may require (o). For non-compliance with any of these provisions 
the occupier is liable to a fine not exceeding £5(jp). 


U89. There must be kept constantly affixed at the entrance of Affixing «f 

abstract and 

- ^ . noticee. 

(r) For definition, see p. 436, ante. 

^ m 'a • A At ^^^A^ 


For definition, see p. 441, ante. 

\a) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 127 (2). As to the 
recovery of fines, see p. 635, jutst, 

(6) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 127 (1). For a form 
of notice, see Encyclopa9«Ua of Forms and Precedents, Yol. X,, p. 375. 

(c) Factory and Workshop Act, 1901 (1 £!dw. 7, c, 22), s. 127 (3). 

(d) I hid., 8. Ill (4). For definition, see p. 441, ante. 

Factory and Workshop Act, 1901 (1 Edwr. 7, c. 22), s. Ill (4). 

^ ^iiition, see p. 442, ante. 


For 


For 


aeuniuoii, boo ^ 

(^) Factory and Workshop Act, 1901 (1 Edw« 7| o. 22), s. 167# 

de finit ion, see p. 443, ante. 

(g) See pp. 487—509, ante. 

(A) See pp. 449, 460, ante. 

(0 See p. 472, ante. 

m laotOTy*md*WorlcBhop Act, 1901 (1 Edw. f, a 22), s. 129 (1). (Such other 
aumers aie noted in the text in their appropriate places.) 
fm) JMd., 8.129(2). 


fnj 7Md..8.129(3; 


Ip) •.^129 0»). As to ihe recovery of fines, see p. <30, poiA 
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Chari teUe 
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every Ihotory and workshop (except domestio foctories (^), doipestio 
workahops (r), men’s workshops («), and certain institutions sarried 
on for charitable or reformatory purposes (i) ), and in such other 
parts thereof as an inspector directs, in the prescribed form and so 
as to be easily read, the prescribed abstract of the Factory and 
Workshop Act, 1901 (u), the names and addresses of the inspector and 
certifying surgeon, a notice of the clock (if any) by which the 
period of employment and meal times are regulated (a), and every 
notice and document required by the Acts to be affixed in the 
factory or workshop (b). 

In tenement factories (c) the owner, instead of the occupier, is 
responsible for the affixing of the abstract and the notices as to the. 
period of employment (d), times for meals (s), and system of employ- 
ment of children (/), but any occupier may affix these notices in his 
own tenement, and thereupon they have effect with respect to persons 
employed by him in substitution for the corresponding notice affixed 
by the owner (g). For contravention the owner or the occupier, as the 
case may be, will be liable to a fine not exceeding 40s. (k). 

1190. The occupier of every factory or workshop (men’s work- 
shops exoepted(i) ) and, if the Secretary of State so directs, the 
occupier of any place to which any of the provisions of the 
Acts apply, must, at such time as the Secretary of State may 
direct, at intervals of not less than one nor more than three 
years, send to the chief inspector of factories a correct return 
specifying the number of persons employed in the factory or work- 
wop, and such fiurther particulars relating to their age, sex, and 
occupations as the Secretory of State may direct (k). If the Secre- 
tory of State so directs, the intervals at which such returns are to 
be made may be the same as the intervals at which a census of 
production is directed to be taken (1). The penalty for default is a 
fine not exceeding £10 (m). 

1191. The managers of institutions carried on for charitable or 
reformatory purposes subject to the Acts as modified by an Order 


For 

For 


Cq) Factory and Workshop Act^ 1901 (1 £dw. 7, o. 22), s. Ill (4). 
do&ition, see p. 441, ante. 

(r) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. Ill (4). 
definition, see p. 442, anU. 

- («) Factory and Workshop Act, 1901 (1. Edw* 7, c. 22), s* 157*. . For definition, 
see p. 443, ante. 

(t) Factory and Workdiiop Act, 1907 (7 Edw. 7, o. 89), s. (2) (o); and see 
p. 308, ante. 

iu) 1 ]^w. 7, c. 22. 

la) See p. 495, ante. 

(h) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 128(1). i^ueh other 
notices and documents as are required to be affix^ are noted in the text. 

(e) For definition, see p. 441, ante. 

(0) See pp. 495, 497, ante. . > < - . 

(e) See pp. 495, 497, ante, * 

/) See p. 495, ante. . 

i) Factory and Workdiop Act, 1901 (1 Edw. 7, o. 22), s. 87 (1). 

X) /Wd, s. 128 (2). ^ 

1 4) JMLt s 157. For definition, see p. 443, ante. 

*) Factory «id Workshop Act, 1901, (1 Edw. 7,0. 22), a ;1S0. , . 

(1) OrnsM rf Frod^on Aet, 190« (6 Edw^J, o. 49), a, 10; SM 
T&idb AKD .Xbaub Umosa 

(m) Faotoiy and Workshop Act, 1901 (1 190. 
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of tb« Seoretaij of State (n) are required, not later flian 16th January 
in each year, uuder penalty of a fine not exceeding £5, to send to 
the Swretary of State a correct return in the prescribed form, 
specifying the names of the managers, the name of the person in 
charge, and such prticulars as to the number, age, sex, and 
employment of the inmates and other persons in the institution as 
the Secretary of State may require (o). 

^1192.' All district councils, and in London the Court of Common 
Cbunc^ and the metropolitan borough councils (p), are required to 
keep a register of all workshops (q) in their district (r) ; and the 
medical officer of health of every such council is, in his annual 
report, to report specifically on the administration of the Acts 
in workshops and workplaces (a) and to send a copy thereof to the 
Secretary of State (b). 


X Sect. 2. — Authorities and Officials. 

SCB-SxOT. 1 . — SeertHary of State. 

1193. The Secretary of State, with the approval of the Treasury 
as to numbers and salaries, appoints (and, if necessary, removes) 
inspectors, clerks, and servants for the execution of the Acts, 
assigns to them their duties, and regulates the execution of their 
powers and duties under the Acts (c). Such annual report of the 
proceedings of the inspectors as the Secretary of State directs is laid 
before Parliament (d). 

1194. Special Orders under the Acts are made under the band 
of the Secretary of State and published in such manner as be 
thinks best adapted for informing all pe'rsons concerned. They 
must be laid before Parliament, and either House may annul 
them within forty days. A special Order may be temporary or 
permanent, conditional or unconditional, and, whether granting 
or extending an exception or prohibition, or directing the adoption 
of any special means or provision, or rescinding a previous Order, 
or effecting any other thing, may do so either wholly or partly. 
While in force, a special Order applies, so far as is consistent with 
the tenor thereof, as if it formed part of the enactment under 
which it was made («). 


Sub-Sect. 2 . — Local AiUhorities, 

1196. For the purpose of their duties with respect to work* 
shops and workplaces under the Acts, and under the law relating 

(fi) Sbo p* 608y auto, 

lOj I'aotory and Workshop Act, 1007 (7 Edw. 7, o. 39), 8. 6 (2) (o). 

^ iCto^ and Workshop Act, 1901 (1 Edw. 7, o. 22), a 163 (4). 

r dennition, see p. 441, ante, . 

Btory and WorkdM^ Act, IMl (1 Edw. 7, o. 22), a. 131. Per a fonnof 

J see EncyclopaBdia of Forms and Precedents, Vol. X., p. 376. 

Btor^rad'workahop Act, 1901 (1 Edw. V, o. 22), a. 132. 
i g 118 (1). The Factory and Workshops Aets are administered by 
• bfflee. The aalariea and expenaea aie paid out d monaya voted by 
Parliament (ibid., a. 118 (4) ). 

(d) Ibid., a 118 (7). 
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to pnblio health, the district connoils, aTO in Lon^D the Court of 
Common Council and the metropolitan borough;pwUuils (/) and 
their officers, have, without prejudice to their ^her powers, all 
such powers of enti^, inspection, taking legal proceedings or other- 
wise, as a factory inspector (g). Powers conferred on those councils 
by the Acts are in addition to, and not in substitution for, any 
other powers which they may possess (h), 

U96. If the medical officer of health of any such council becomes 
aware of any woman, young person, or child being employed 
in London (i) in a workshop and elsewhere (X;) in a workshop in 
which no abstract of the Factory and Workshop Act, 1901 (/), is 
affixed (m), he must forthwith give written notice thereof to the 
factory inspector for the district (1). 


Dntieeas to 
boon in 
diopii 


Appointment. 


Who maj 
not be 
appointed. 


1197. The council of any county or borough, and in the city of 
London the Court of Common Council, may appoint such inspectors 
as they think necessary for the execution of the Shops Regulation 
Acts, 1892 — 1904 (n), within their respective areas, with powers 
similar to those of factory inspectors (o). They mu^t be furnished 
with certificates of appointment, to be produced if required (p). 
Where a closing order for shops (q) is in force in any metropolitan 
borough or urban district the county council may delegate those 
powers to the borough or district council, with or without restric- 
tions or conditions (r). 

Sxtd-Sect, 3 . — Factory InspectorB, 

1198. Factory inspectors are appointed by the Secretary of 
State (8), and notice of the appointment of every inspector must be 
published in the London Gazette (s). A person who is the occupier 
of or is employed in or about a factory or workshop, or is directly 
or indirectly interested therein or in any process or business carried 
on herein or in a patent connected therewith, cannot act as an 


f/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 153 (4). 

(gf) Ihid.^ 8. 125. For powers of factory inspectors, see p. 529, 

Tn) Factory and Worksnop Act, 1901 (1 Edw, 7, c. 22), s. 155. 

(i) Public lloalth (London) Act, 1891 (54 & 55 Viet. c. 76), 8. 27. 

(A) Factory and Workshop Act, 1901 Q Edw, 7, o. 22), s. 133. For a form of 
notice, see Encyclopsedia of Forms and Precedents, Vol. X., p. 376. 

(Z) 1 Edw. 7, c. 22. 

fm) See pp. 525, 526, ante, 

(n) Le., stop Hours Act, 1892 (55 & 56 Viet. o. 62) ; Shop Hours Act, 1893 (56 
& 57 Viet. c. 67) ; Shop Hours Act, 1895 (58 & 59 Viet. c. 6) ; Seats for Shop 
Assistants Act, 1899 f62 & 63 Viet. c. 21) ; and Shop Hours Act, 1904 (4 Edw. 7t 
o. 31). See s. 10 of the last Act. As to these Acts, see pp. 509 — 512, ante, 

(o) See p. 529, jmt, 

(p) Shop Hours Act, 1892 (55 & 66 Viot. o. 62), s. 8 ; Shop Hours Act, 1904 
(4 Edw. 7, c. 31), 8. 8. Salaries and expenses are to be defrayed out of the 
county fund or borough fund or rate, as the case may be (Shop Hours Aot, 1893 
(56 A 57 Viet. c. 67), s* 2). Expenses under the Sh'»p Hours Act, 1904 (4 Edw. 7, 
0. 31), incurred by a metropohtan borough council are to be defrayed as part of 
its expenses, and if incurred by an urbau district council as part of the general 
expenses in executing the Publio Health Acts (tbid,, s. S). 1^ also title Local 
OoVXBimXNT. 

(^) See p. 610, ante. 

(r) Shop Homs Act, 1904 (4 Edw. % o. 31), s. 9. 

(«) Faotofy and Workshop AotplCK)! (1 EawA.i; ev 9% a UO* 
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inn»^r. Lectors aw not liable to serve in any parochial or 
munioipal In Wales and Monmouthshire candidates 

having a knowffedge of Welsh are preferred (t). Every inspector is 
famished with a certificate of his appointment, which he must 
produce, if required so to do by the occupier, on applying for 
admission to a factory or workshop (u), ° 


m 

Sect. 3. 
AuthMltlcs 
and 

Officials, 


1199. A factory inspector has power to enter, inspect, and - 

at all reasonable times, by day and night, a factory or workshop (o), 
and every part thereof, when he has reasonable cause to believe 
that any person is employed therein ; to enter by day any Entry 
place which he has reasonable cause to believe to be a factory or ^ 
workshop; to take in with him a constable when he has reason- 
able cause _ to apprehend any serious obstruction ; to require 
the production of the registers, certificates, notices, and documents Prodnction oi 
kept in pursuance of the Acts, and to inspect, examine, and copy documents, 
them ; to make such examination and inquiry (either within the 
factory or workshop or not (6)) as may be necessary to ascertain 
whether the statutory provisions respecting the factory or work- 
shop, and the persons therein employed, are complied with ; to 
enter any school in which he has reasonable cause to believe that Schools, 
children employed in a factory or workshop are being educated; 
to examine, either alone_ or in the presence of any other party, every Examination 
person whom he finds in a factory or workshop or such a school, employees, 
or whom he has reasonable cause to believe to be, or to have been 
within the preceding two months, employed in a factory or work- 
shop, and to require every such person to be so examined and to 
sign a declaration (c) of the trath of the fnatters respecting which 
he is so examined ; and, generally, to exercise such powers as are 
necessary for carrying the Acts into effect (d). 

In the case of an institution carried on for reformatory purposes, institnUons. 
if the managers thereof give notice to the chief inspector of factories, 
an inspector will not be allowed, without the consent of the managers 
or of the person in charge, to examine an inmate save in the 
presence of one of the managers or of the person in charge; but 
this provision may be suspended in respect of any institution by the 
Secretary of State if he has reason to believe that a contravention 
of the Acts is taking place there («) ; and in the case of premises 
subject to inspection by a Government Department(/), the Secretary 
of State may arrange with the Department concerned for the inspec- 
tion of the premises by a factory inspector, and thereupon such 
inspector has the same right of entry and inspection as an 
inspector of the Department concerned (g). 


ft) Factory and Workshop Act; 1901 (1 Edw. 7, o. 22), s. 118. 

(a] ^^ding dooks, buildings, and railways (ibid,, ss. 104 — 106 j and see 
p. 441, emU), but not including quarries (Quames Act, 1894 (67 & 68 Viot c. 42), 
8 3 ^ * 

. (h) Smite v. Sweeney (1899), 34 L L. T. 26. 
e) Ab to the penalty for a false declaration, see p. 634, yoei, 

I dij Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 119. 

' < e) Faotoxy and Workshop Act, 1907 (7 Edw. 7, o. 39), s. 6 (2) (d). 

/) See p. 608, ants. 

* Id) Factory and Woriwhop Act, 1907 (7 Edw, 7, o. 39), a. 6. 
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A iaotory inspector, if so 'authorised in writing by the Secretary 
of State, may conduct proceedings before magistrates (A). 

The occupier of every factory or workshop, his agents and 
servants, must furnish the means required by an inspector to carry 
out his duties (»). 

1200. If any person wilfully delays an inspector, or fails to comply 
with bis rMuisition or to produce any certinoate or document which 
he is required to produce, or conceals or prevents or attempts to 
conceal or prevent a woman, young person, or child from appearing 
before or being examined by an inspector, such person will be liable 
to a fine not exceeding £ 5 ; and the occupier of the factory or 
workshop where the inspector is so obstructed will be liable to a 
fine not exceeding £ 5 , or, where the offence is committed at night (A), 
£ 20 , or in the case of a domestic factory ({) or domestic work- 
shop (m), for an offence by day, or £5 for an offence by 
night. In the case of a second or subsequent conviction in 
relation to a factory within two years from the last conviction 
for the same offence, a fine not less than will be imposed for 
each offence (n). But no one may be required to answer any 
question or give any evidence tending to criminate himself (o). 

Svb-Sbot. 4. — Certifying Surgeon*. 

1201. Subject to regulations made by the Secretary of State, the 
chief inspector of factories appoints a sufficient number of duly 
registered medical practitioners to be certifying surgeons for the 
purposes of the Acts, and he may revoke any such appointment. 
The Secretary of State may annul any such appointment or 
revocation upon appeal, and may make rules for the guidance of 
certifying surgeons in the discharge of their duties. A surgeon who 
is thfi occupier of a factory or workshop, or is directly or indirectly 
interested therein or in any process or business carried on therein 
or in a patent connected therewith, cannot be a certifying surgeon 
for that factory or workshop. Every certifying surgeon must, if 
directed by the Secretary of State, make any special inquiry and 
re-examine anyyoung person or child ; and he must make annually 
a report in the prescribed form to the Secretary of State as to the 
persons inspected during the year and the results of the inspection (p). 

1202. A certifying surgeon has the same powers as a factory 
inspector (q) for the purpose of examining any process in which a 


(A) FMtoiy and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 120. As to 
proceedings before magistrate, see title llfaoisxBATEa. 

(«) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 110 (2). 

(k) For definition, see p. 446, ante. 

(i) For definition. Me p. 441, ante, 
im) For definition, see p. 442, ante. 

In) Taotaiy and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 119 (8), (4). 

(o) Ibid,, s. 119 (3). As to the duties of faetotT inspectors under the Truck 
Acts, see p. 619, ante; undet the Employment of Ohildran Act, 1903 (8 Edw. 7, 
0. 46), p. 487, ante; under the Elementary Education Acts, p. 489, ante. ' 

(j») Fhctoiy and Workshop Aot»190l (1 Edw. 7, e. 22), s. 122. 

(a) See p. 62£t, ants 
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chUd or young person presented to him for the grant of a certificate 
of fitness is proposed to be employed (r). 

1203. In institutions carried on for charitable or reformatory 
puriroses the medical officer of the institution (if any) may, on the 
application of the managers, be appointed by the chief inspector of 
factories to be the certifying surgeon therefor («). 

Where there is no certifying surgeon for a factory or workshop, 
the poor law medical officer for the district is to act for the time 
being in that capacity (a). 

1204. Pees are payable to the certifying surgeon by the occupier 
in respect of the examination of, and grant of certificates of fitness 
for employment for, young persons and children, and by the 
Secretary of State for examinations directed by bim or for the 
investigation of accidents (b). 

Sect. 8. — Penalties. 

1205. If a factory or workshop is not kept in conformity with the 
Acts (c), the occupier (d) thereof ip liable to a fine (e), not exceeding 
i610, and, in the case of a second or subsequent conviction in 
relation to a factory within two years from the last conviction 
for the same offence, not less than for each offence (/). In 
addition to, or instead of, inflicting such fine the court of summary 
jurisdiction may order the occupier to adopt certain means, 
within a limited time, for bringing his factory or workshop into 
conformity with the Acts, under a penalty not exceeding jgl a day 
during default (g). 

1206. If any person is killed or dies or suffers any bodily 
injury or injury to health in consequence of the occupier (d) 
having neglected to observe any of the statutory provisions or 
regulations relating to factories and workshops, that occupier is 
liable to a fine not exceeding £100, and, in the case of a second 
or subsequent conviction in relation to a factory within two years 
from the last conviction for the same offence, not less than £1 for 
each offence ; and the whole or any part of the fine may be applied 
for the benefit of the injured person or of his family or otherwise, 
as the Secretary of State determines (h). The occupier will not bo 


Factory and Workshop Act, 1901 (1 Edw, 7, o. 22), s. 64 (6). 

Factory and Workshop Act, 1907 (7 Edw. 7, o. 39), s. 6 (2). 

I Factory and Workshop Act^ 1901 (1 Edw. 7, c, 22), s. 123. 

Ibid,, 8. 124. For the scale of fees, see ibid., and the Fifth Schedule to 

[he Act. 

(c) The various circumstances under which a factory or workshojj will be 
leemed not to be kept in conformity with those Acts are noted in their appro- 
priate plaoes throughout the text. 

(d) For the meaning of this expression, see p. 447, and note («), 5. 447, 
irUe, As to the liability of the owner in the case of tenement factories, see 
n 532, post. 

» As to the recovery of fines, see p. 636, post 

f) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 136(1). 

V) Ibid., s, 136 (2). , . ^ ^ ^ , 

lA) Ibid., 8. 136. Afl to the right of a poison injured, through a breach of a 
tatutory duty, to mamtain an aoHou for negligence, see title Neoliokkoh. 
la to an injured workman’s rights under the Employers’ liability and ‘Work- 
aen’s Compensation Acts, see title Mastjbb and Bsbyant. 
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liable to a fine under this provision if an information against him 
in respect of the neglect has been dismissed previous to the time 
when the death or injury was inflicted ; nor, m the case of injury 
to health, unless such injury was caused directly by the neglect (»). 
Contributory negligence in the person sufifering the injury is no 
answer to a complaint under this provision {k). 

1207. In tenement factories (2) it is the owner (m) (whether or 
not he is one of the occupiers), and not the occupier, who is liable 
for the observance and punishable for the non-observance (n) of 
the provisions as to the cleanliness, freedom from efSuvia, 
overcrowding and ventilation of factories (o), including (so far as 
they relate to any engine-house, passage, or staircase, or to any 
room let to more than one tenant), the provisions with respect 
to limewashing and washmg of the interior of a factory (p); the 
fencing of machinery and penal compensation for neglect to fence 
machinery in a factory (q), except such parts of the machinery as 
are supplied by the occupier ; and the prevention of the inhalation 
of dust, gas, vapour, or other imparity, so far as that provision 
requires the supply of pipes or other contrivances necessary for 
working the fan or other means for that purpose (a). In the case 
of any tenement factory or class of tenement factories used wholly 
or partly for the weaving of cotton cloth, the Secretary of State may 
substitute the owner for the occupier for the purpose of enforcing 
the requirements as to ventilation (b), and the regulations for the 
protection of health in cotton cloth factories, or any order as to 
ventilation (c). The ownpr is also responsible for the maintenance 
of steam boilers and the registration of reports of examinations 
thereof (d), for the provision of means of escape in case of fire(e) 


(i) factory' and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 136. "It would 
seem that, hut for the proviso (b) to s. 136, even the cusmissol of a summons 
under a 135 would not have prevented proceedings being taken under s. 136" 
{B. V. Taylor, [1908) 2 £. B- 237, per Daruno, J., at p. 243). S. 136 deals 
with An entirely distinct offence from that dealt with in a. 135. " S. 136 was 

intended to create fresh offences, and its operation is not limited to offences 
which can also be dealt with under a 135" [ibid., per Lord Axvsbstoss, O.J., 
at p. 242). 

(k) Blenkituop v. Ogden, [1898] 1 Q. B. 783. See also Qrovee v. Wimbome 
(Lord), [1898] 2 Q. B. 402, 0. A., which was followed in David v. Britannic 
Merih^ Coal Co., [1909] 2 K. B. 146, 0. A., but the House of Lords, though 
affirming the decision, disapproved of the reason {Britannie Merthyr Coal Co., 
Ltd. V. David, [1910] A. 0. 74) ; and see title Neolioenob. 

'{) For definition, see p. 441, ante, 

I m) For definition, see p. 447, ante, 
ft) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 87. 

I'o) Le., those contained in ibid., s. 1, for which see pp. 447—451, aide.' 
p) Ibid., s. 87. 

See p. 464, ante, and supra. • 

See pp. 451, 476, ante. 

See p. 456, ante. ' 

) Factory and Workshop Act, 1901 (1 Edw. 7, e. 22), s. 87 (3) ; and see 
th .^7, ante. No Order under this provision is at present in fiwce. 


Factory and Workshop Act, 1901 (1 Edw. 7, o. 22)a 11(6); and seep. 467,. 
^ s> Factory and Workshop Aot,AS0f (i Edw. 7,o. 22), a 14 (7);andse»p. 468, 
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in tenement factories and workshops, and for the observance of the Sw». s. 
regulations as to grinding in tenement factories (/). Penalties. 

1208 . Where in a factory the owner or hirer of a machine or LiabiHty of 
implement moved by steam, water, or other mechanical power (g) is o'™*”®* 
some person other than the occupier of the factory, the owner or 

hirer is deemed to bo the occupier of the factory so far as respects 
any offence against the provisions of the Acts committed in 
relation to a person who is employed in or about or in connection 
with that machine or implement, and is in the employment or pay 
of the owner or hirer (h). 

1209 . Where a person is employed in a factory or workshop (other Employment 

than a domestic factory (i) or domestic workshop (k) ) contrary to the to 

Acts, the occupier (Q of the factory or workshop will be liable to a 

fine not exceeding £3, or if the offence was committed during the 
night £B, for each person so employed. In the case of a domestic 
factory or domestic workshop the maximum fines are for an 
offence by day and ;£2 for an offence by night. In the case 
of a second or subsequent conviction in relation to a factory or 
workshop (domestic or otherwise) within two years from the last 
conviction for the same offence, the fine must be not less than £1 
for each offence (m). 

Where there has in fact been employment contrary to the 
Acts, it is not open to a court of summary jurisdiction to dismiss 
the information on the ground that the occupier has used all 
possible means to carry out the provisions of those Acts, even 
though the offence is only a technical one (n). 

1210. A person who is found in a factory or workshop (other than ETidence of 
a domestic factory or workshop), except at meal times or while employment, 
all the machinery is stopped or for the sole purpose of bringing 

food to persons there employed between 4 p.m. and 6 p.m., will 
be deemed to have been employed in the factory or workshop until 
the contrary is proved ; but yards, playgrounds and places open to 
the public view, schoolrooms, waiting-rooms, and other rooms 
belonging to the factory or workshop in which no machinery is 
used nor manufacturing process is carried on, are not to be taken 
to be part of the factory or workshop for the purposes of this 
provision (o). 


(/) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 88. 

(p) See notes (p) and (h), p. 436, ante. 

pi) Factory and Worktop Act, 1901 (1 Edw. 7, c. 22), s. 142. 

(*) For definition, see p. 441, ante. 

(it) For definition, see p. 442, onte. 

(i) For the meaning of this expression, see p.' 442, and note (<), p. 447, 
ante. Where there is more than one “ occupier,” the one whoactually employed 
the person in question is alone responsible (JVtton v. Wood (1875), 32 L. T. 
654). • 

(to) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 137. As to the 
right of a person illeg^y employed, if he is injured by such employment, to 
reooT» damages, see title Nbquoxnob. 

(n) Eflpers v. Barlow A Son (1906), 94 L. T. 619. But compare Faiereon v, 
Duke {D. A S.) (1904), 6 Fraser (Justiciw Oases), 53. . , , 

aotory and Workshop Acs, 1901 (1 Edw. 7, o. 22), s. 147 (1). 


( 0 ) 
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Sbot.S. 

Penaltlet. 


Age. 


Liability of 
parent. 


Liability of 
servant 
committing 
offence. 


Exemption 
of occupier 
on conviction 
of actual 
offender. 


Forgeries, 
false 48n tries 
and declara- 
tions. 


ISll. Where a yotmg person (p) or child (q) is, in the opinion of the 
court, apparently of the age alleged by the informant, it \rill lie on 
the defendant to prove the contrary (r). A declaration in vrriting 
by a certifying surgeon that he has personally examined a person 
employed in a factory or workshop, and believes him to be under 
the age set forth in the declaration, is admissible in evidence as to 
age(«). 

1212. If a young person or child is employed in a factory or 
workshop contrary to the provisions of the Acts, the parent (a) will 
be liable to a fine not exceeding 208. for each offence, unless it 
appears to the court that the offence was committed without the 
consent, connivance, or wilful default of the parent (b). 

1213. Where an offence for which the occupier of a factory or 
workshop is liable has in fact been committed by some agent, servant, 
workman, or other person, that person will be liable to the like fine 
as if he were the occupier (c). 

The occupier of a factory or workshop who is charged with an 
offence against the Acta may, upon information laid by him, have 
any other person whom he charges as the actual offender brought 
before the court at the hearing ; and if, after the offence has been 
proved, the occupier proves that he has used due diligence to 
enforce the provisions of the Acta, and that the said other person 
committed the offence in question without his knowledge, consent, 
or connivance, that other person will be convicted of &e offence, 
and may be ordered to pay costs ; and the occupier will be exempt 
from any fine (d). Where it appears to the satisfaction of an 
inspector at tihe time of discovering an offence that the occupier 
has used all due diligence to enforce the execution of the Acts, 
and t^at the offence has been committed without the knowledge, 
consent, or connivance of the occupier and in contravention of his 
orders, the inspector is to proceed against any person whom he 
believes to be the actual o&nder, without first proceeding against 
the occupier (e). 

1214. If any person forges or counterfeits any certificate for 
the purpose of the Acts (for which forgery or counterfeiting 
no other punishment is provided (/) \ or gives or signs any 
such certificate, knowing it to be false in any material par- 
ticular, or knowingly utters or makes use of any such forged or 


M For definition, see p. 445, ante, 

(q) For definition, see p. 445, ante. 

fr) Factory and Worksnop Act, 1901 (1 Bdw. 7, o. 22), 8. 147 (2). 
m I bid., 8. 147 (3). As to certificates of birth, see p. 489, ante» 

(a) For definition, see p. 445, ante, 

(hS Factory and Workshop Act, 1901 (1 F4w. 7, o. 22), s. 138 (1). 

W Ibid., 8. 140. 

(cQ Ibid,, 8. 141 (1). For *the similar provisions in the Employment of 
duldren Act, Truck Acts, and Shops Regulation Acts, see pp. 487, 509, 519, 

anfs. 

(e) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 141 (2). 

(/ ) The exception referr^ to is presumably the forgeary of a birth certificate, 

‘ whicn is made a felony by the Forgery Act, 1861 (24 & 25 Yiot. o. 98), s. 36 ; see 
title OBDinrAii Law aim Pboobdubb, Yol. IX., p. 741. 
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false certificate, or knowingly utters or makes use of, as applying to 
any person, a certificate which does not so apply, or personates any 
person named in a certificate, or falsely pretends to be an inspector, 
or wilfully connives at any of the foregoing offences, or wilfully 
makes a false entry in any register, notice, certificate, or document 
required by the Acts to bo kept or served or sent, or wilfully makes 
or signs a false declaration under the Acts, or knowingly makes use 
of any such false entry or declaration, he will be liable to a fine not 
exceeding je20, or to imprisonment for a term not exceeding three 
months with or without hard labour (p). 

1216. A person is not liable, in respect of a repetition of the same 
kind of offence from day to day, to any larger amount of fines than the 
highest fine fixed for the offence, except where the offence is repeated 
after an information has been laid for the previous offence, or 
where the offence is one of employing two or more persons contrary 
to the provisions of the Acts (h). 

1216* Offences under the Acts are prosecuted, fines recovered, 
and summary orders made, in a court of summary jurisdiction 
in manner provided by the Summary Jurisdiction Acts(i), and 
there is an appeal to quarter sessions against any conviction or 
order (k). Fines, save as otherwise provided (1), are paid into the 
Exchequer (m). 

The occupier of the factory or workshop in or with reference 
to which an offence is alleged, or his father, son, or brother, or^a 
person engaged in, or an officer of any association engaged in, the 
same trade or occupation as a person charged with an offence, may 
not act as a justice in hearing and determining the charge (n). 

The information must be laid within three months after the 
offence comes to the knowledge (o) of the inspector for the 
district (p), or within two months after the conclusion of any 
inquest held in relation to the offence, but in no case later than six 
months after the offence (g). 

It is sufficient to allege that a factory or workshop is a factory or 


(p) Factory and Workshop Act, 1001 (1 £dw. 7, a 22), s. 139. But for this 
express provision several of tlie offences referred to would bo forgeries at common 
law; see title Omminal Law and Peoobd'dhb, Vol. IX., pp. 711, 767. 

(h) Factory and Workshop Act, 1901 (1 £dw. 7, o. 22), s. 143. 

«) IWd.. B. 144 (1),(2). 

(ft) Ibid., 8 . 145 ; and see title Maoistbates. 

(Z) See, e.g., p. 531, on<« 

itn) Factory and Workshop Act, 1001 (1 Fdw. 7, o. 22), s. 144 (3). 

(n) Ibid., 8. 144 (4), (5). 

(o) In the case of a continuing offence the time runs from the last occasion 
on whidi the inspector had knowledge of the facts ( Fcmet/ v. Fletcher {Mark) A 
Sons, Ltd., [1909] 1 K. B. 444). 

(p) When the same facts nve rise to separate offences under the Factory 
and Workshop Act, 1901 (1 Edw. 7, c. 22), sa l85, 136 (see p. 631, ante), time 
will run from the date of the offence (Gorged (B. v, Taylor, [1908] 2 X. B. 237 ; 
and see note (t), p. 532, ants). In the case of a continuing offence it will run 
from the last occasion on which the offence existed {Higgint v. Northwkh Union 
Ovardiaiu (1870), 22 L. T. 752). 

(f) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 146 (1); and see, 
uxther, titles Magisthatbs; Time. 
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SlOT.S. 

Penalties. 


Ho 


Proof of 
oonTiotion. 


Beryice of 
documenta 


workshop within the meaning of the Acts (r), and to state the name 
of the ostensible occupier thereof or the title of the firm by which 
the occupier is known (a). 

1217. A conviction or order made either originally or bn appeal is 
not to be quashed for want of form; and a conviction or order 
against which a person is authorised by the Acts to appeal is not 
to be removed by certiorari (h) or otherwise, except for the purpose 
of the hearing and determination of a special case' (c). 

1218. ^ A copy of a conviction for an offence under the Acte, 
purporting to be certified by the clerk of the peace having the 
custody of the conviction, is receivable as evidence ; and is to be 
delivered by the clerk of the peace to an inspector on his written 
request and on payment of Is. (d). 

Bbgi. Service qf DocummU. 

1219. Documents for the purposes of the Acts may be served 
and sent by post, or by delivery at the residence of the person to 
be served, or (where he is the owner of a factory or workshop) 
by delivery of the document or a true copy thereof to his agent, 
or (where he is the occupier) to his agent or some person in the 
factory or workshop (e). When the owner of a tenement factory is 
mt^e liable instead of the occupier, documents must be served on 
sijich owner (/). It is sufficient to address documents to the occupier 
without naming him (g). 


! r) Factory and Workshop Act, 1901 (1 Edw. 7, o. 22), s. 146 (2). 
o) im., s. 146 (3). 

h) See title Obo'wn Fkaotiob, Yol. X., p. 16S. 
e) Factory and Workshop Act, 1901 (1 Edw. 7. o. 22), s. 146 (4). 
a) Hid., s. 147 (4). Other offences, with their consequent penalties, than 
those BMcified in ^is sub-seotion hare been referred to in appropriate places 
throughout this title— t.s., non-compliance with requirement as to sanitary 
conveniences (see p. 463, ante)^; oontravention of provisions relating to cotton 
doth and other humid factories (see p> 468, ante) ; bakehouses ^we p. 468, 
ante); homework (see p. 461, ante); outworkers (see p. 463, ante); seats for 
shop assistants (mo p. 463, ante) ; means of escape from fire (see p. 469, ante) ; 
dangerous machinery (see p. 471, ante) ; dangerous or unhealthy premises (see 
p. 471, ante); notification of accidents (see p. 473, ante); notification of boiler 
explosions (see p. 474, ante) ; unauthorised use of steam whistles (see p. 476, 
ante) : notification of certain diseases by medical practitioner (see p. 476, ante ) ; 
posting up or care of copies of regmtions (see p. 482, ante); regulations 
relating to dangerous industries (seep, 482,.ante); employment of ohi&en (see 
p, 487j ante); employment on holmays (see p. 496, ante) ; hours of employ- 
ment in shops (see p. 609, ante) ; closing oraers (see p. 611, ante) ; use of 
automatic indicator (see p. 613, ante) ; trade secrets (see p. 613, ante) ; Truck 
Acts (see p. 618, ante) ; production of contract for deduction from wages (see 
p. 622, ante) ; r^;ister oi fines (see p. 622, ante) ; frames in hotiery trade (see 

L 624, ante); notices, registen and returns (see pp. 626, 626, ante): wd 
iharge of inspector's dn% (see p. 630, ante). 

( 9 ) F^w and Workshop Adt, 1901 (1 Edw. 7, a 22), s, 148. 

*• il) ! P* ante. 

Factory and Workshop Aot, 1901 (1 Edw. 7, 0 . 22), s. 148. 
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FAIOLT ABBAKGtBHEMTS. 


Part I. — Meaning and Formation. 


Bnff.l. 

Introdao- 

tioEand 

Definition. 

Principles 

MTeming 

family 

anangements. 


Sect, l.’-^lntroduction and Definition. 

1220. Family arrangements are governed by principles which are 
not applicable to dealings between strangers (a). With reference 
to arrangements of this character, claims to upset them, and the 
rights of parties thereunder, the court considers what in the most 
extended view of the matter is most for the interest of families, and 
has regard to considerations which, in dealing with transactions 
between persons not members of the same family, would not be 
taken into account. Matters which would be fatal to the validity 
of similar transactions between strangers are not objections to the 
binding effect of family arrangements (h). It is the object of this 
title to set forth in what respect the law applicable to family 
arrangements differs from that applied to similar transactions not 
coming under this description. 


Definition of 1221. A family arrangement is a transaction (c) between members 
of the same family which is for the benefit of the family generally, 
arrangemen . example, one which tends to the preservation of the family 

property (d), to the peace or security of the family and the avoid- 
ing of family disputes and litigation (e), or to the saving of the 
honour of the family (/). 

Family.” The meaning of ^^kmily ” is a wide one, including illegitimate 
members ( 9 ), and persons yet to be born (%). 



(a) Ptrsse v. P«rMc( 1840), 7 01. & Fin. 279, H.L.,j7er Lord Cottenham, L.O., 
at p. 318. 

(tiSJodrell v. Jodrdl (1851), 14 Beav. 397, 412 ; Hollyn v. HoUyn (1889), 41 
Oh. D. ^00, 204 ; see pp. 546 et aeg., pod. 

(c) Strictly the term should be applied to the agreement between the parties, 
but it is cdso used for the settlement dedaring new uses or for the conveyance 
effectuating such an agreement. 

Hohlyn y. HMyn^ 9u^a, 


ffogiiton v. Hoyht&n (1852), 15 Beav. 278. 


(/ ) StapUton y. Stapilton (1739), 1 Atk. 2. — ^The Encyclopaedia of Forms and 
PrecMonts, VoL II., contains the foUowing precedents of family arrangements: 
p. 401, arrangement between heir-at-law and next of kin of intestate as to division 
of family property; p. 404, arrangement adopting an unattested will of an 
intestate ; p. 405, arrangement varying trusts declared by a will ; p. 408, arrange- 
ment with regard to expectations under a will or on the intest^ of a living 
person ; p. 410, arrangement in respect of a settlement of ambiguous meaning ; 
p. 413, arrangement extending the range of investments under a settlement 
(see also the same work, Yol. XIII., p. 702) ; p. 417, arrangement whereby 
beneficiaries put an end to trusts and mvide propeiiy amongst them ; p. 422, 
arrangement between widow (tenant for life) and children (renudndennen) of a 
small trader providing for continuation of the business of the deceased, instead 
of realising as diredted by the wilL A resettlement of family estotes by 
a father and son, the father bringing primrty into seHlement, vw be found 
in the same^ work, YoL XUI., p. 376, and a settlement by a settlor, in falling 
health, on his son, reserving annuities for members of the family, and with a 
covenant by the son to maintain the father, in ^e same work, Yol. XIQ., at 

S . 5^» As to the effect of a family arran^ment in constituting the pre- 
ecessoF for tho purpose of .the payme nt of succession duty, see title Estate 
Aim Otube Death Duties, YoL XIIL. p. 


I Siapi^on v. SiapUton, suj 
Me MeWf Me Leavere, Me 



1 , 2 Drt & YTar. 502* 
O.A. 
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Sect. 2 . — What are or are not Family Arrangement!. 

1323. In accordance with this definition, the following have been 
supported as family arrangements : — 

Thu ordinary resettlement by tenant in tail on attaining twenty- 
one reducing his interest to a life estate, with remainder to his issue 
in tail (i), even though the resettlement provides a jointure for the 
mother of the tenant in tail, and limits the estate to his younger 
brothers and their issue in tail, in priority to his own daughters O'); 

An agreement to provide for the sisters of the tenant in tail as 
part of a transaction resettling the family estates (A;) ; 

A settlement made by parents on the occasion of their child’s 
manriage maldng provision for the mother, though outside the 
marriage consideration, on her giving up her right to dower in her 
husband’s estate (t) ; 

An agreement between father and son altering the limitations of 
a family settlement (m); 

An agreement between father and son that property to which 
the former would become entitled as heir-at-law of a lunatic, and 
which formerly had been in the family, should be settled to the 
same uses as the family estates (n) ; 

An agreement providing for payment of the son’s debts in 
consideration of his giving up his interest in the family busi- 
ness (o) ; 

A conveyance of the father’s life estate to the son, a tenant in 
tail, in consideration of payment of the father’s debts, provision 
being made for the father, mother, brotl^ers, and sisters (p) ; 

A covenant to settle property on a nephew alienated from his 
father by a marriage without his father’s consent, in order to 
reconcile father and son (9) ; 

A resettlement of the family property making provision for an 
illegitimate son (r) ; 

Or a division of the' family property for the some purpose («). 


Shot. 3. 
What are 
or are not 
Family 
Arrange- 
ments. 

VaUd 

family 

anangementa 


(Q WinningUm t. Foley (1719), 1 F. Wms. 036 ; aee also the case referred to 
by Lord Habswioee as haTin^occurred in Lord Oowper’e time, in TendrU y. 
Smith (1740), 2 Atk. 86. For a precedent of auch a resettlement, see 
Enoyolopsedia of Forms and Precedents, 'VoL XIIL, p. 376; see also title 
SBTXIaEiUBIlTTSt 

(y) Hariopp v. Eartopp (1856), 21 Beay, 259. In this case a sum was provided 
for payment of tiie tenant in tail’B debts, and for purchase of a commission in the 
army. 

W Wythtrleu v. Wych^ley (1763), 2 Eden, 175. 
u) cionei y. Boulter (1786), 1 Cox, Eq« Gas. 288. 

(m) TefidrU v. SmitX supra ; Davis v. UphUl (1818), 1 Swan. 129. 

(») Persse y. Fersse 7 01. & Fin. 279, H. L. As to dealings with 

peotandes, see title Choses nr Action, YoL lY., p. 376. 

, lo) Tennerii v. Tennents (1870), L. It. 2 Sc. & Diy. 6. 

(-p) Bdlamy y. Sahine (1847), 2 Ph. 425 ; Wakefield v. aHhon (1857)* 1 Giff. 401. 
For a precedent, see Enoyclopssdia of Forms and Precedents, Yol. AXIL, p. 586. 

(ff) Wiseman y. Boper (1645), 1 Rep. Oh. 84 [158]. 

‘ (r) StapUm y. BtapUton (1739), 1 Atk. 2; Wesiby y. Trea% (1842), 2 
!Dr. 502. 

(s) Oordcn y. Gordon (1821), 3 Swan. 400. In this case the arrangement was 
eet asi^e on the ground that one party thereto suppressed from the other 
nate^facts. 
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s. 1223> The following arrangements for division of property have 
What are been supported : — 

or are not An agreement for the division of family property by way of oom- 
Family promise of a fomily quarrel or litigation about a disputed will (t), 
Axt9ag9' Qj gygjj Jo prevent fomily Motion, where there is no question as to 
the devolution of the property nor any disputed right, there being 
FamOy some Consideration for the arrangement other than love and affec- 

arrangement as to division of property where the 
^ piop^!^ construction of a will or other instrument under which the parties 
claim is doubtful (v) ; 

An agreement dividing up family property, though entered into 
under a misapprehension of the legal rights of the parties, pro- 
vided such misapprehension is not induced by any party to the 
agreement («), even where the fact that misapprehension existed 
has been established by subsequent legal decision (j^) ; 

An agreement between members of a family to divide equally 
whatever they obtain under the will of an ancestor (a); 

An agreement between co-heiresses dividing the property between 
them (b ) ; 

An agreement between the heir-at-law and a person supposed to 
be entitled under a lost will dividing the property between them- 
selves and other members of the family (c) ; 

An agreement dividing the family property between members of 
the family where some of the members had a title independently 
of the will of their father, who purported to dispose of the whole 
among his sons and daughters (d). 


(i) Ccam v. Cann (1721), 1 P. Wms. 723; PuUtn t. Beady (1743), 2 Atk. 387 ; 
Oatcot/ne v. Chandler (176d), 3 Swan. 418, n. ; Neale y. Ntode (1837), 1 Keen, 672 ; 
WxUsocke^. Carter (1875), L. B. 19 Eq. 327, oyemilod on the oonstiuction of the 
agreement of compromise (1875), 10 Ch. App. 440. 

(u) WtUiame y. WiUiam (1867), 2 Oh. App. 294. For a precedent varying 
the trusts of the family property dediated by a will, see Encyclopaedia of Forms 
and Precedents, Yol. U., p. 405. 

(o) Oibhone y. Cauta (1799), 4 Yes. 840; Stoekleyy. BtwMey (1812), 1 Yes. &B. 
23 ; HotMie r. Diekem (1820), 2 Bli. 303, H. L. ; Fowler y. Fowler (1859), 4 
Be G. & J. 250; Partridge y. Smith (1863), 11 W. B. 714. If the parties nad 
not present to their minds the doubts alleged to be compromised, Idie transaction 
cannot be supported as a family arrangement (Harvey y. Cooke (1827), 4 Buss. 
34 ; Athuret v. MUl (1848), 7 Hare, 502). For a precedent of a family arrange- 
ment in reepwt of a settlement of ambiguous meaning, see Enoyclopesdia of 
Forms and-Preoedents, Yol. n., p. 410. 

(«) Frank y. Frank (1667), 1 Cas. in Oh. 84 ; see Stephens y. Bateman (Lordl 
(1778), 1 Bro. 0. 0. 22 ; Stewart y. Steteart (1839), 6 01. d; Fin. 911, & L. ; 
Bentdiy y. MaHmy (1862), 8 Jur. (K. 8.) 857, 1001, 0. A. 

(y) Lawton y. Campion (1854), 18 Bear. 87. 

(a) Beekley y. Newland (1723), 2 P. Wms. 182 (this case is treated as an 
example of a family arrangement in HoghUm r. Hoghton (1852), 15 Beav. 278, 301, 
fhou^ this is not the ground upon which the judgment proceeded) ; Harwood 
y. Zbobe (1812), 2 Sim. 192 ; Wethered y. Wethered (1828), 2 Sim. 183; Higgine 
y. HM (1887), 56 Xi. T. 426. For a precedent, see ^oyclopiedia of Fbrms 
and Precedents, Yol. IE., p. 408. 

a) Head r. Godlee (1859), John. 536. 

(c) Heap y. Tange (1851), 9 Hare, W. For a precedent of an arrangement 

admtiag an unattested will of an iutestate, see Enovdopsedia of Forms 
ina Pteoedente, Yol. H, p. 404. ... 

(d) Saughton v. Leee (1854), 1 Jbr. (ir. s.) 862. 
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1224. The following eaimot be supported as family arrange- Saor.s. 
ments:— What are 

A transaction between father, tenant for life, and son, tenant or are not 
in tail, whereby money is borrowed on the security of the settled Family 
estates, exclusively for the benefit of the father (e) ; Arraage- 

A resettlement of the family estates reserving great benefits 
for the father, through whose infiuence the settlement was Anangementg 
effected (/) ; "‘‘S-d*” 

Any other dealing between parent and child before the latter is 
fully emancipated exclusively for the advantage of the parent (g ) ; amn^ments. 

A purchase by a tenant for life from a reversioner, although the 
object is the laudable one of preventing the estate being sold out of 
the family (K), and even although the debts of the son, tenant in 
tail, are paid out of the purchase-money, and some other property 
is secured to the eon(t) ; 

A compromise of a claim to estates founded on a mistake as to 
title induced by misrepresentation of one of the parties to the 
compromise (A); 

An agreement to divide property founded on erroneous advice as 
to the rights of the parties on an intestacy (1) or under a will or 
other document (m) ; 


(«1 Savery v. King (1866), 6 H. L. Cm. 627. 

(/) Hoghlon v. IIogMon (1862), 16 Beav. 278. Kiwihani v. Kinchani (1784), 1 
Bro. 0. 0. 369, is to the contrary ; this cMe, however, wm decided by Gotod, J., 
in the absence of Lord Thueiow, and was disapproved of by Lord Kewion (m 
Sir P. Abdeit, M.H., said in Brown v. Carter (180l), 6 Vos. 862, atp. 877), " with 
some reason.” DimsdaU v. DimtdaU (1866), 3 Drew. 666, shows how part of a 
series of transactions may be upheld as a family arrangement wMe ottw pa^ 
cannot be upheld on that ground. In Jenner v. Jenner (1860), 2 Gifl. 262, 
afiBrmed on appeal 2 Do G. P. & J. 369, the provision for Ibo benefit of the 
father was not comphuned of, and tho court refused to set aside the settlement. 
Had the provision been impeached, the decision might have been difierent. 
In Soblvn v. Hohlyn (1889), 41 Ch. D. 200, the father gave up the provision 
for his benefit, and the mother her jointure, and thereupon an action to set aside 
the settlement was dismissed. ^ . r\ * 

(o) Baker v. Bradley (1866), 7 Do G. M. & G. 697, 0. K. • Daviw 
(1863), 4 Giff. 417 ; Ohambere v. Crahbe (1866), 34 Beav. 4W; ^tnbt^ge T, 
E (ISsl), 18 Ch. D. 188: Powell v. Pomll, [1900] 1 Ch. 243. In ^ 
following cases there wm long acquiesce, and &e . 

Broum v. Carter (1801), 6 Ves. 862 ; v. fhe^w (1811), 2 Ball & B. 18 , 

TweddeU v. 2'««dd«K (1822), Turn. & B. 1; WrtgM y, Voiwierylajife fl866), 
2 E & J. i, affirmed (1866), 8 De G. M. & G. 133, 0. A. j S»rr (1866^ 

M^av 64V Turnery. CW/tns (1871), 7 Ch. App. 329. The law m to sudi 
transaddons between parent and child will be found under the titles PaATOumraT 
and Voidable Convetawobs and Ineants ^d Ohudkew. 

Talbot V. Staniforth (1861), 1 John. &H. 48^ -nr*!/ ii. « 

pCjordy. Pfaj/o’-d (1848), 4 Hare, 846. In the case of v. 

oofe (1866). 11 J^. (N. 8.) 624, which appears at vananoo with Flayfordy. 
Atinrn the court reiosed to set aside such a purchase as against a 
3S»r C’t£ father afK delay of seventeen years, but on aW 
fll^Tdrrs.) 706, C. A.) the decision of the court below was affirmed without 

BdberU, BiberU y. SdberU, [1908] 1 Oh. 704, 0. A 


i 
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9am. 9. 
batata 
ware not 
Famllr 
Amnge* 
meats. 


Formalities. 


Family 
xiangementa 
not implied 
fromcootae 
of dealing. 


Faitiea 


An agreement ae to division of property vrhere the heir 
gave np property to which he had undoubted rights without oon< 
sideration, and where he was ignorant, a drunWd, and without 
professional assistance, though there was no evidence of fraud or 
undue influence (n) ; 

Long-continued acquiescence in the division of family property 
in accordance with an erroneous view of the law, without any 
intention of compromising a doubtful claim (o) ; 

An agreement as to family property not executed by all the 
intended parties thereto (p). 

Shot. Q.-~-Formalitie$, 

1225. The necessary and sufficient formalities of a family 
arrangement are the same generally as those of any contract 
relating to the same subject-matter (g). Thus, where land is con- 
cerned, writing is necessary (r), except that, in an action for speciflc 
performance of the arrangement, the absence of writing will not be 
a defence where acts amounting to part performance have been 
done either by the plaintiff or for the benefit of the defendant («). 
Where land is not concerned writing is not necessary (t). 

There must be a concluded agreement between the parties on 
the point in dispute (u); an arrangement is not implied from a 
mere course of dealing (a), except that, in some oases, third parties 
acquiring rights under such a course of dealing will be protected (b). 

Shot. 4. — Parties. 

1226. Any members of a family may be parties to a family 
arrangement. Thus agreements Itotween husband and wife(e). 


(n) Dunnage r. White (1818), 1 Swan. 137. 

(o) Bullock y. Doumee (1860), 9 H. L. Cos. 1 ; HtaH v. Wdtle (1870), 39 
L. J. (on.) 217. Though in such a case the court ntay not direct the payments 
to be refunded {Glifton y. Cockbum (1834), 3 My. & JS!. 78 ; Bogen y. Ingham 
(1878), 3 Ch. D. 331, 0. A). As to acquiescence generally, see title Equitt, 
VoL ian., p. 169. 

(p) Peto y. Pelo (1849), 10 Sim. 390. In Bolitho y. billyar (1863), 34 Beay. 
180, four of the parties executin g we re under coyertuie. 

(g) See titles CoimuLOi, Vol. ViL, pp. 327 et ssg., 360, 361 ; Dbkdb AND 
Otbbb iNsrauuENTS, YoL Z., p. 301. 

Statute of Frauds (29 Oar. 2, c. 3), s. 4. 

StoMeg y. Stodclm (1812), 1 Yes. & B.' 23 ; Neale y. Neale (1837), 1 Keen, 
WBliame y, Williame (1867), 2 Oh. App. 294. An early case is Thomae y. 
Oylte (1691), 2 Yem. 232. As to specilio performauoe generally, see, title 
Sraomo Pebfdbkanob. 

(t) Oibbone y. Gaunt (1799), 4 Yes. 840. 

(») SecUd y. WaUe (1870), 89 L. J. (ohJ %17. 

(a) Bullock y. DounUi (1860), 9 H. L. Oas. 1 ; Re Moulton, Orahame y. 
MouUon (1906), 94 L. T. 434, 0. A A eouiee of dealing is strong eyidenoe, 
howeyer, of an agreement in existence {MiUer y. Harrieon (1871), o I. B. Eq. 
324). 

(3) (mftbn y. Cockbum (1334), 3 Mt; ft E. 76, when family arzangmUents 
' taken place mider a misttdcen conimotion of a settiement. 

(c) Jodrttt V. MrM (1846), 9 B^y. 46; Jodr^ y. JcOrOl (1861), 14 Bear. 
397 : Sarriibn y. SarrUon, [1810] 1 £ B. 36, . ’ . 
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pawn* and child (d) legitimate or illegitimate (e), uncle and 
nepheMTs and nieces (/), co-heiresses (p), brothers (h), have all been 
supported as family arrangements. 

Arrangements between husband and wife as to the payment of 
the husband’s debts out of the wife’s property are subject to a 
primA fane inference, if the circumstances of the case warrant it, 
that she is to have the right to have her properly exonerated by 
him (i). 

1227. In cases of disability the arrangement may usually be made 
subject to the sanction of the court (j). 

If a party is under disability at the time of execution, and it is to 
his or her interest to repudiate the arrangement, repudiation may 
be inferred or not according to the rules applicable to other con- 
tracts of such persons (A;). 

It is no objection that one of the parties is a reversioner, or an 
expectant heir (2). 

The interests of persons unborn may be altered in some cases 
with the sanction of the court (m). 

The court has jurisdiction to alter the interests of infants in 
pursuance of an arrangement, whether the arrangement involves 
a compromise (n) or not (o). 

1228. Persons not parties to a family arrangement may take 
benefits thereunder and be within the consideration of the family 
contract (p), or otherwise may be able to enforce it (g), but, unless 
they are members of the family, the considerations applicable to 
family arrangements do not arise in theinfavour on a question as 
to the validity of the arrangement (r). 


(d) Hartepp r. Hartopp (1856), 21 Boav. 259 ; but as to the limits within 
which BU<^ arrangements must he made, see p. 549, post. 

(e) Stapilton v. BtapHton (1739), 1 Atk. 2 ; Heap v. Tonge (1851), 9 Hare, 90. 
For bast^y agreements, see title Bastakdt, Yol. IL, p. 441. 

(f) LawUm V. Campion (1854), 18 Beav. 87 ; Witeman t. Bqper (1645), 1 
Bep. Oh. 84 [158]. 

(a) Head v. Qodlee (1859), John. 536. 

(A) Oann v. Cann (1721), 1 P. Wms. 723. 

0 


t) Pagf^ V. Pagtit 
agreement 


1 Oh. 470, 0. A.; see title Husband and Wifh. 
are excluded from the present heading, and will be 
found treated" under title Husband and Wife. 

(i) See Yearly Practice of the Supreme Court, 1911, pp. 165 ef aeg.; Rt 
BirchaJl, Wilson v. Birckatl (1880), 16 Oh. D. 41. 

(A?) See title Infants AND Children. 

(1) Twedddl v. Tweddell (1822), Turn. & E. 1 ; ReRamv v. Sahne (1847), 
2 ^.425, 439; Willoughby ▼. Brideoake (1865), 11 Jur. fN. S.J 524, and ^ 
appeal 706, 0. A. See, however, Talbot v. Stani/orth (1861), 1 John. & H. 
mTpiayford v. Playford (1845), 4 Hare, 546. As to the rule m ordinary 
with imnm to dealings with reversioners and expectant henrs see titles 
Peaudulbnt and Voidable Oonv^yanoes; Money and Monby-Lendino. 

(ml Rs Wells, Boyer v. Maclean, [1903] 1 Oh. 848; Re New, Re Leavers, Re 
Mwiey, [1901] 2 Oh. 634, 0. A. 

'n) ^ title Infants and Ohildeen. 

W iJe WdU, Boyer v. Maclean, supra. 

») ffeap V. Tange, supra, 

± | 439^ 

A. 0. 271. 


tel PrkiRey y. EUis, 
(?) WUUs V. Barron, 



Sect. 4. 
Parties. 


Parties under 
disability. 


Benefits to 
persons not 
parties. 
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Sbot. 4. 
Parties. 

All parties 
must adopt 
the arrange- 
ment. 


Court favours 
family 

arrangements. 


Considera- 
tions to which 
court gives 
weight. 


1239. Unless the arrangement expressly or impliedly provides 
that each party shall be bound whether all concur or not («), all 
parties must either execute it (t) or do acts adopting it(u) ; other- 
wise the agreement will not be binding even on those who do 
execute the document. The execution of the arrangement or acts 
adopting it will be ineffective if the person concerned is not mi 
juris (v). 


Part II. — Validity and Effect. 

Sbot. 1. — Attitude of the Court, 

1230. The court (w) will support as a family arrangement 
any transaction between members of the same family which is 
generally for the benefit of the family estate or of all the parties 
concerned (a). 

The court does not apply the peculiar considerations which have 
weight in supporting a family arrangement where the arrangement 
gives a bounty to a parent or head of the family, through whose 
influence the arrangement was effected (b). In such cases the 
transaction is regarded from the same standpoint as a dealing 
between parent and child, which, if the child be not fully emanci- 
pated, is jealously criticised (c). If, however, the benefit be derived 
from an agreement between the children themselves and as part of 
the bargain which produced the deed, it is unobjectionable (d). 
Gases whore there are circumstances involving inferiority of posi- 
tion on the part of some member of the family are hereafter 
dealt with (e). 

1231. Considerations to which the court gives weight, and which 
influence the court favourably, are that disputes are avoided in the 
family (/) ; that the honour of the family is safeguarded (g), or that 


(«) Compare Enoyclopaedia of Forms and Precedents, Yol. XI., p. 483, for 
such a provision. 

(0 Fetov. Feto (1849), 16 Sim. 690. 

(u) Fimsdale v. Dmsddle (1866), 3 Drew. 656 ; Westby v. Westby (1842), 2 
Dr. & War. 502. 

! v) Bolitho v. Hillyar (1865), 34 Beav. 180. 
tff) As to actions m respect of family arrangements, see also p. 552, 
a) WeBthy v. Westhy, supra; Hollyn v. HoSlyn (1889), 41 Oh. D. 200. 
h) Hoghton v. Boghton (1852), 15 Beav. 278 ; Wycherley v. Wycherley (1763), 

2 Daen, 175, 180; Turner v. GMne (1871), 7 Oh. App. 329. 

(c) Archer v. Hudson (1844), 7 Beav. 561 ; Bcdcer v. Bradley (1856), 1 
De G. M. 4t G. 597, 0. A. ; HoUyn v. Boblyn^ supra. As to such dealingB, 
see titles Oontbact, Yol. YII., pp. 357 et seq.; Equity, Yol. XllT., p. 18; 
Znyaitts akd Ohildben. « 
i;d) Davia v. Uphill (1818), 1 Swan. 129. 

I S) See pp. 549 et seq., post. 

f) Hoghton v. Boghton^ supra; NeaU v. NcaU (1837), 1 Xeen, 672. 

(g) l!.g.f where provision is made, fpr an illegitimate child {BtapiUon * 
B^Mon (1739), 1 Atk. 2), or a aueiaon of an invalid marriaM is settled 
{if^by V* Westbyi supra). 
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Part IL— Validity and Effect. 

varioua obligations, .morally binding on a family, are provided for (h)i 
or that the family property is continued in the family (i). 

Sect. 2. — Consideration. 

1232. ^ Since the calculation of profit and loss constitutes only part 
^ of what influenced the parties, family arrangements are not viewed 
strictly in respect of the necessity for consideration (j). In general 
the absence or inadequacy of the consideration is not inquired 
into (ft) : it can only be so inquired into where the inadequacy is 
such as to involve the conclusion that the party either did not 
understand what he was about, or was the victim of some 
imposition (1). 

The intention to compromise doubtful rights is sufficient con- 
sideration, and the agreement will be enforceable though the 
rights turn out to be different from what they were thought to 
be (m). There must, however, be an intention to compromise such 

(/i) Rg„ in Ilartopp v. llartopp (1856), 21 Boav. 259, by the resettlement 
made shortly after the tenant m tail attained twenty-one, a jointure was 
secured to his mother, and the interest of his daughters was postponed to that 
of his younger brothers. In Wycherley v. Wycherley (1763), 2 Eden, 176, 
provision was made in the settlement for the tenant in tairs sisters. Inasmuch 
as these provisions were not for the benefit of the persons through whose 
influence the settlements were procured, they wore not considered objetitions 
to the arrangement. In Hohlyn v. Hohlyn (1889), 41 Oh. D. 200, Kekewigu, J., 
at p. 204, states that the duty to provide for those members of the family who 
are not intended to succeed to the family property is one recognised by the 
court. 

(t) Hoghton v. Hoghion (1852), 15 Beav. 278, joer Sir John Bomilly, at 
pp. 300, 307 ; Dimsdale v. Diinsdale (1856), 3 Drew. 656, per Kindbrslet, 
V\-0., at p. 569; Hohlyn v. Hohlyn^ eupra, per Kekewich, J., at p. 204. 
An arrangement by which an extravagant son was excluded from his mterest 
in the family business, thus preserving it for the rest of the family, was 
supported in Tennent v. Tennents (1870), L. E. 2 Sc. & Div. 6. See further 
examples of family arrangements on p. 541, ante. 

{j) Ferese v. Fereee (1840), 7 01. & Fin. 279, 318, H. L. ; Bellamy v. Sabine 
(1847), 2 Ph. 425. The law as to consideration in contracts generally, which, 
subject to the above paragraph, holds good in regard to family arrangements, 
will be found in title Cootraot, Vol. VIL, p. 383. As to considerations in 
transactions regarded as purchases thus creating exceptions from the diarge 
of estate duty, see title Estate and Other Death Duties, Vol. XIII., p. 196. 

Houghton Y. Lees (1854), 1 Jur. (n. s.) 862 ; Wycherley v. Wycherley, supra, 
Stephens v. Bateman {Lord) (1778), 1 Bro. 0. 0. 22. 

(0 Tennent v. TennenU, supra, per Lord Westbury, at p. 9. 

(w) Laiuton v. Campion (1854), 18 Beav. 87; Houghton v. Lees, supra. 
In Naylor v. Winch (1824), 1 Sim. A St. 565, Sir John Leach, V.-O., 
at pp. 564, 665, 566, said : “ When* a doubtful question arises, such as this 
Question of construction upon the will of the testator, it is extremely reasonable 
that the parties ^ould terminate their differences by dividing the stake between 
them in fiie proportions which may be agreed upon. . . . Where a compromise 
of a doubtful claim is entered into fairly and with duo deliberation and upon 
consideration, a court of justice caqpot inquire into the supposed adequacy or 
inadequacy of the consideration. Where is it to find a scale for determining the 
true measure of adequacy ? If a court is in suck a ca^ to be ffoverned by its 
judicial opinion upon the rights of the parties, then to who by that opinion 
IS held to be entitled to the whole property no consideration can be really 
adequate which is less than the whole, and no coinpromise can ever bind the 
Successful claimant.” To the same effect see Stapilton v. StapiUon (1^39), 1 
Atk. 2, per Lord Hardwiokb, L.O. This was smd without reference to the 
• considerations which influence the court in upholding family agreements. How 
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Attitude of 
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tion for 
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arrangement 
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SBOT. 2. 

Considera’ 

tioik 


Conciiirence 
of memboEB 
of family. 


6tot.27 
EUb. o. 4. 


rightSi and not a mere agreement fixing the amount to which a 
party is entitled on a particular interpretation of those rights, 
adopted by the parties as unquestionable (n). In such a case the 
collateral point of the extent of the right will be left open, and 
the agreement will not preclude a subsequent action to determine 
the right. Similarly, in cases of agreements with residuaiy legatees 
or next of kin fixing the amounts of their shares, a question which 
was not within the contemplation of the parties will not be deemed 
concluded by a release or compromise, though in general terms (o). 

As between two parties the concurrence of another member of 
the family is sufficient consideration if such member brings pro- 
perty into the arrangement or if, without such member’s con- 
currence, the arrangement could not be effectuated (p). 

A family arrangement disposing of land was not voluntary under 
the statute 27 Eliz. c. 4, against subsequent assignees for value (q). 


Sbot. 8. — Essential Requirements. 


Family 
anangement 
muBt be 
mutual and 
reasonable. 


ProTisiona 

held 

unreasonable. 


1233. In order to be enforceable as a family arrangement the 
agreement must be mutually enforceable (r) ; there must be no 
defect in the negotiations leading up to the arrangement caused 
by any party being in an inferior position by reason of undue 
influence, drunkenness, ignorance, non-disclosure or misrepresenta- 
tion (s); and the contents of the agreement must be reasonable 
having regard to all the circumstances (t), but not necessarily usual 
in like cases (a). 

The following provisions have been considered unreasonable 
in a resettlement : — The ^limitation of a remainder in fee on failure 
of male issue of the son in favour of the father, through whose 
influence the resettlement was effected (&), or the reservation in 
favoqr of the father of a power of appointment in default of issue 


much, a fortiori^ the reasoning applies to family arrangements was pointed out 
by Sir John Stuabt, V.-O., in Houghton v. Leeo (1854), 1 Jur. (n. b.) 862. As 
to compromises as constituting consideration, generaJly, see title Uontbaoi'. 
Vol. Vn., p. 387. 

(n) Lawton y. Campion (1854), 18 Beav. 87 ; Bennett y. Aferriman (1843), 6 
Beav. 360, 


y. Pratt (1760), 1 Ves. Ben. 400; Bennett v. Merriman, supra; 
Y. Undo (1839), 1 Beav. 496. ^ 

(p) Wilitams v. Williams (1867), 2 Oh. App. 294 (a widow concurring in an 
Mieement between two sons to relinquish her rights) ; Heap v. Tange (1851), 9 
£[are, 90. 

{qYHeap v. Tonge, supra; Bennett v. Bernard (1848), 10 I. £q. B. 584. By 
the Voluntary Conveyances Act, 1893 (56 & 57 Viet. o. 21), s. 2, a voluntary con- 
v^ance made bond fide and without any fraudulent intent is not to be deemed 
fraudulent or oovmous within the meaning of the statute (1584-1585) 27 Blis. 
0 . 4 ; the expression^ ” conveyance ” mcluding every mode of disposition men- 
tioned or refeired to in the latter Act, namely, every bbnv^imnce, mnt, charge, 
lease, incumbrance, and limitation of Ufes, Bee, further, title Bbaubuxbkt 
AHi> Voidable ConvEtanoes. 

^iupiUon V. StapUton (1739), 1 Atk. 2; BolitAo y. Hillpar (1865), 34 Beav. 


(•) Bartepp (1856), 21 Beat. 269; TmOdOl r. TweddeU (1822), 

1; see pp. 649 et v ' 
tt> v.JttapiltM, tuvra/ v. Hogldm (1862), 16 Bear. 278. 

ilt) Wythtrt^ V. Wych«rUy {neS). tmea, 176 ; Sogfacn r. Scghlj^ HtpHi. 
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male of the so]i(c), or on failure of issue generally (d), or a power 
to appoint an annual sum out of the rents («). On the other hand, 
a power to charge a fixed sum on property settled may not be 
unreaspnahle it the father brings other property into settlement (/) 
and is not so if the power is exercisable in favour of brothers and 
sisters {g), or where the father personally derives no benefit from 
the exercise of the power {h). 

Shot. 4. — Paxental and other Influence, Drunkennets, Ignore 

ance etc. 

1234. Parontal influence is inseparable from most cases of family 
arrangement, and the exercise of it is no objection to the arrange- 
ment when the benefits obtained are for third persons (i), even 
though the influence amount to strong pressure (A). If the parent 
derives some benefit, the question whether that is fatal to the 
validity of the arrangement must be determined by the principles 
applicable to ordinary cases where transactions between parent and 
child for the benefit of the former are impeached (Z). 

1235. Influence other than parental is generally subject to the 
usual rules applicable to ordinary contracts (m). 

1236. Additional care is necessary on the part of other parties 
in case a party be drunk or addicted to drink, for the state of such 
a person’s mind and the circumstances are considered even if he is 
sober at the time (n). If the party is made drunk for the purpose, 
the arrangement is voidable (o) ;; but it is not voidable if no unfair 
advantage is taken, and the arrangement is reasonable (p). 


Hoghton v. (1852J, 15 Beav. 278, 307. 


i) Fane v. Fane (1875), L, E. 20 Eq. 698. 

^ 0 Hoghton v. Hoghton^ ««pra. 

(/) IIohlynT. Hohlyn (1889), 41 Oh. D. 200, 209. 

(g) Hohlyn v. Hohlyn^ supra . 

(A) Tennent v. Tennenta (1870), L. E. 2 So. & Div. 6. 

[i) persons other than the parent through whose influence the arrange- 
ment was brought about, for example mother, brothers, sisters, or other 
collateral relatives {Hartopp v. Ilartopp (1856), 21 Beav. 259 ; Tendril v. Smith 



(A) WycherUy\. Wycherley (1763b 2 Eden, 175 (warmth of temper without 
improper exercise of influence). The influence may, on the other hand, be 
equally effectual though silent (Hart<^ v. Hartopp, supra). 

il) Hoghton v. Hc^hJton, supra, per Sir John Eomilly, at p. 306 ; Dimsdale v. 
JHmdale (1856), 3 Drew. 566, 571 Hohlyn v. Hohlyn, supra. A benefit so ob- 
tained may be given up, and the rest of the deed may stand. For the law as to 
transactions bOTween parent and child, see titles Fbaudulent and Voidadlb 
Companies : Infants and Ohelduen. As to frauds on powers, see title Potom. 

(m) SmOw V. MacAag (1862), 31 Bear. 1J3, Jm. (k. B.) 1001. 0-^ 

(though iu this case the agteemont ^^as not sot aside) ; £Uu (1871), 

7 Ch. App. 104. Ajb to the general law on thi^ subject, see title Contbaot, 
Vpl. Vlt, p. 367. 

(ti) Dunnage V. White (181^, 1 Swan. 137. , . « , _,x 

lijahneon v. Medlicott (im). 3 P. Wms. 131. n. (a) t OoOce , ClaymrtA 
(18111 18 Ves. 12. And generally,' as to effect of the drunkenness of a party to 
* Gotmet, see titie CoiraiAOT, Vel. YII., p 842. 

(fl (h>ry V. Oerg (1747), 1 Ves. Sea. 19. 


Bhot. S. 
EssaotlBl 
Require- 
ments. 


Parental 

influence. 


Other 

influence. 

DrunkennesR. 
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SKOT. 4. 

Parental 
and other 
Inflaenee 
etc. 

Ignorance. 


Non- 

disclosure. 


Misrepre- 

sentation. 


1237. Ignorance of one party as to the true state of his righti 
is not a fatal defect in the arrangement, nor is ignorance of 
its true nature, so long as the transaction is in good faith and the 
ignorant party is not misled by any party thereto, and the ignorant 
party has an intention not widely different from that actually 
expressed by the arrangement (g). In such cases the knowledge 
of the solicitor or agent is the knowledge of the client or 
principal (r). 

1288. It is essential that the parties should be on an^ equal 
footing as regards information, and that daring the negotiations 
the parties having the advantage of information should make full 
disclosure. If without any dishonest intention one party to the 
arrangement has material information in his possession which he 
does not communicate to the others, the transaction will be set 
aside on their application whether they did or did not make inquiries 
on the subject (s). 

1239. Misrepresentation will render the arrangement voidable, 
even if innocently made (f), whether by insufficient or erroneous 
explanation, or otherwise (a). 


(o) Dimsdale Y • Dimadale {lS6G)t 3 Drew. 566, 671; Frank v, ^ran^ (1667), 
1 Oas. in Oh. 84 ; Stewart v. Stewart (1839), 6 01. & Fin. 911, H. L. ; Latvtonr, 
Campion (1854), 18 Beav. 87. The decision in Turner v. Turner (1679), 2 Kep. 
Oh. 81 [154], was to the oppiosite effect, but the case is very imperfectly reported, 
and the grounds of the decisira are not given. The headnote to Gee v. Spencer 

i l681), 1 Yem. 32, is inaccurate, and the decision appears to have gone on the 
act that the releaSDr had been led to believe something contrary to the fact, 
the case cited in support being one of fraud. The intention of the ignorant 
party ^ay be shown by evidence, e,g., of his desire to unite two estates which 
the arrangement settles in strict settlement {Fersee v. Persee (1840), 7 01. & 
Fin. 279, H. L.). 

fr) Stewart v. Stewart, supra, at p, 970. 

(a) Greenwood v. Greenwood (186^, 2 De G. J. & Sm. 28, 0. A. ; Leonard v. 
Leonard (1812), 2 BaU & B. 171, 188. In Fussy v. Deshouvrie (1734), 3 P. Wms. 
315, the executor k^t to himself the value of the personal estate. So in Cocking 
V. Pratt {1766), 1 Yes. Sen. 400, Groves v, Perkins (1834), 6 Sim. 576, and 
Greenwood v. Greenwood, supra, some of the parties had more information as to 
the value of the property in question than the others. In Bowles v. Stewart 
(1803), 1 Sch. & Lef . 209, deeds were kept back. In Gordon y. Gordon (1821), 
3 Swan. 400, the fact of a secret marriage was known to one party and not io 
the other. In Harvey v. Cooke (1827), 4 Euss. 34, tiie party complaining was 
not informed as to certain legal opinions that hod been taken, and in Smith v. 
Pincomhe (1852), 3 Mac. & G. 653, a will was not disclosed. In Be Boherts, 
Boherts v. BobeHs, [1905] 1 Oh. 704, 0. A., a legal opinion was incorrectly ex- 
plained to the parties. See also Dougan v. Macpherson, [1902] A. 0. 197, a 
case of a trustee purchasing from a cestui gue trust, and title Equity, Yol. XIII., 
p. 24. 

{t) This follows as a corollary from iha preceding paragraph ; see Fane y. 
Fa7}0(1875), L. E. 20 Eq. 698; Lansdoum y. Lansdown (1730), Mos. 364. This 
case was adversely criticised in Stewart v. Stewart, supra, at p. 964, but no 
doubt was thrown on the correctness of the decision so far as it decides that a 
poaitiye imsrepresentation, even as to legal rights, made by one of the parties 
to a family arrangement, is <a ground for upsettine the arran^ment at the suit 
of the panv misled {Gordon v. Gordon, supra; Be Boherts, mberts y. Boberis, 
supra) : and see, generally, title Misbbpkesentation Aino Fbaud. 

(a) Harvey y» Cooke, sup^ and oases cited p. 543, ante. 



Pakt II.—Vaupht ahd Effmt. 

Sect. 6. — Separate Advice. 

1340. It is not essential to the validity of a family arrangement 
that the various parties ehonld have separate advice (b). Any 
party may be properly advised by the family solicitor (e), or even 
by another party having opposing interests (d). 

It is, however, advisable to have separate advice, particularly 
if some of the parties have disadvantages of knowledge or are in 
an inferiority as regards education, means, or social position (e) : 
to omit it is to incur risk (/). 

The advice may be obtained either by employing a separate 
solicitor, or by the family solicitor instructing separate counsel to 
advise the party (g). 

1241. The solicitor should take care that the state of and title to 
the property dealt with, and the rights therein of the party advised, 
are accurately represented (h). If the view of the solicitor be 
inaccurate as to facts or law, the arrangement may be voidable on 
the ground of non-disclosure or misrepresentation (t). It is not 
sufficient merely to read over the documents ; the party must be 
made to understand their effect (/c). 

Any provision in the arrangement for the benefit of the solicitor 
or any other person in whom he is interested is difficult to support (1). 

Sect. G.-^Greditors* Rights. 

1242. A family arrangement is not void against creditors either 
under the statute 18 Eliz. c. 6 (m), or under the Bankruptcy Acts (w), 
if otherwise bond fide ; but if made in such circumstances as to show 
that it was meant to defraud creditors, it will be set aside at their 
request (o). 

A provision for the benefit of creditors in a family arrangement 
is subject to the rules usually applicable to such a provision (p). 

(6) Jenner v. Jenner (1860), 2 Giff. 232, affirmed on appeal, 2 De G. F. & J. 
359, 374 ; Bentley v. Mackay (1862), 4 De G. F, & J. 279, 0. A. 

(c) Hohlyn v. HoUyn (1889), 41 Ch. D. 200. 

(aj Hotchkis v. Dickson (1820), 2 Bli. 303, H. L. 

(e) Hoblyn v. Jlohlyn^ supra^ per Fjskewiczi, J., at p. 205. 

(/} Bturge v. (1849), 12 Beay. 229, 239. In such a case it will not be 
sufficient that the documents contain a full recital of the circumstances : the 
parties should also have time given them to consider their position and take the 
ddvice of their friends {Evans v. Llewellin (1787), 1 Cox, Fq. Gas. 333). 

(a) Hohlyn v. Hohlyn, supra, 

(A) Fane v. Fane (1875), L. B. 20 Eq^ 698 ; Hohlyn v. Hohlyn^ supra; Willis 
V. Barron, [1902] A. 0. 271. 

(i) Be Boherta, Boherts v. Boberts, *[1^05] 1 Ch. 704, 0. A. As to duty of 
solicitors generally, see title Solioitobs. 

g Sturge v. Sturge, supra. 

Willis V. Barron, supra ; and coii^are BdUmy v. Bahine (1847), 2 Ph. 425. 
Jones V. Boulter (1786), 1 Cox, Eq. Oas. 288 ; WakefieU v. Qihhon (1857), 

. 401 ; Hotchkis v. Dickson, supra ; Be Johnson, Qolden v. Oillam (1881), 20 
Ch. D. 389; affirmed, 51 L. J. (CH.) 503, 0. A. 

(n) Hance v. Harding (1888), 20 Q. B. D. 732, 0. A. (a settlement of property 
W a parent there forming a valuable consideration) ; and see i2e Eyre, Ex parte 
^yre (1881), 44 L. T. 922 ; and titles Baexetjptoy and Insolvency, Vol. II., 
, pp. 275 et sea . ; Fbatjdtjlbnt and Yoidablb Convbtanobs. 

(o) Penhul v. Elwin (1853), 1 Sm. & G. 258 ; Re Maddever, Three Towns 
Bat&ing Co. v. Maddever (1884), 27 Oh. D. 523 C. A. 

(p) Priestley v. Ellis, [18971 i Oh. 489. 
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CostSi 
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on tenant for 
Ufe's powers. 


SaoT. 7. — Aetimt to Set Aside or Vary. 

1243. The right to relief against the provisions of a family 
arrangement, and to set it aside or vary its terms, may be lost by 
acquiescence (q) ; delay for a long space of time (r) ; delay causing 
the remedy not to be mutual (s) ; the acquisition of rights by third 
parties, who will not be disturbed (f); or by any other means by which 
the status quo ante cannot be restored (u). The arrangement may 
sometimes not be set aside, although there are grounds of invalidity, 
if there are other grounds for supporting it (v), and a part of the 
arrangement may be upheld, while another part is invalidated (w). 

Slight differences from the intention of the parties, contained 
in the document, are no ^ound for cancellation, but only for 
rectification (a). An obnoxious feature may also be removed by 
rectification, instead of cancellation ((). 

1244. No costs are usually given on either side if all parties have 
acted in good faith (c), or if there has been considerable delay in 
seeking the assistance of the court (d). 

Sect. 8. — The Efeet of Family Arrangements on Powers conferred 
by ike Settled Land Acts, 

1245. A family arrangement by which any estate or interest, 
giving to its owner the powers of a tenant for life under the Settled 
Land Acts (e), is charged or assigned, otherwise than as a security 
for payment of money advanced, does not affect the exercise of the 
powers vested in the tenant for life under the Settled Land Acts in 
respect of the original settlement creating the life estate (/). 


{q)^E.g.t by acta done on the aupposition that the arrangement is valid 
(DimsdaU y\ Dimsdale (1856)p 3 Drew. 656 ; Westby v. Wesihy (1842), 2 Dr. & 
War. 602 ; see also &mith v. Moyford (1873), 21 W. E. 472) ; see also title 
Equity, Yol. XTU., pp. 160 et aeg. 

(r) Head v. Qodlw (1869), John. 636 ; Good v. Good (1863), 33 Beay. 314. 

fa) TwMiU y. Tweddell (18221, Turn. & E. 1. 

(i) Deckley y. Nmland (1723), 2 P. Wms. 182 ; Rt WoTSsamf Hemtry y. 
TToraaam (1882), 61 L. J. (OH.) 6^. But the validity against third parties may 
be without prejudice to the remedies against the parties to the document 
{WUlouyhhy y. Brideodlw (1865), 13 L. T. 141, 0. A.). 

(m) Fowler v. Fowler (1869), 4 De G. & J. 250, 274 ; see also title Equity, 
VoL XIII., p. 169. 

(tr) Lloyd v. Faesin^ham (1816), Ck)op. G. 162. 

itcf) Dimadale y. Dvmadale, eupra, 

(a) Hartopp y. Hartopp (1856), 21 BeaV. 259. In order to rectify a deed, 
however, it must be shown not only that the deed as drawn does not carry out 
the intention of the parties, but what that intention was. 

(5) HMyn v. HoUyn (1889), 4l Oh. D. 200, per Kekewich, J., atpp. 207, 213. 

(c) Stapilton y. Stapilton (1739), 1 Atk. 2 ; and compare Talbot y. Staniforth 
(1861), 1 John. & H. 484. 

(d) Bullock y. Downee (1860), 9 H* L. Cas. 1, 31. 

(a) Settled Land Act, 188% (46 & 46 Yict c. 38), ss. 2 (6), 68 ; see title 
SffTILSMlENTS. 

'(/), ^ttled Land Act, 1890 (63 & 54 Yict. c. 69), s. 4, by which such charge 
or assignment is to be deemed one of the instrumeute creating the settlement, ^ 
luid not an instmment vesting in wpy person ai^ right as asngnee for value * 
within the meaning or operaUotuof the Settled Land Act, 1882 (45 A 46 Yict. 
c. 38), a 60 (fie Dm Cane and NmefoWe OotOracty [1898] 2 Ch. 96; Be • 
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^ 1S46. A family arrangement may be, and often is, one of the 
ms^ments creating a. compound settlement under the Settled 

fnY 


Land Acts (^). 


(L^) 07^ Br^a Controa, yWM] 1 Oh. 637). It is difficult for a purohaser 
to take adrantage of thw ^vision ; there is no definition of familyarrango- 
ment for the purposes of the section, and the consent or concurrence of &e 

Bee lie Oe Aikahury BMtd 
Af “ assignment as ^ve on 

V<d pp Dxmiss, 

(p) As to coiuTOund settlements and the powers exercisable thereunder by 
Time of the Settled Land Acts, see title Setilembsts. ^ 
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FATAL ACCIDENTS. 

See Gobonebs; Explosives; Neouoence. 


FEE SIMPLE AND FEE TAIL. 

See Eesoeni and Disxbibution; Beal Fbopbbiy and Chattels 

Beal. 


FEES. 

See Copyholds; County Coubts; Courts; Eoclbsiastxoal Law; 
Executors and Adminibtbatobs ; Husband and Wife; Peao- 
xioa AND Pboobdube; Beoistbatio^ of Bibtes, Marbiaobs 
AND Deaths; Sheriffs and Bailiffs. 
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FELO-DE-SE, 

See Gbiaiinai4 Law ani> Pbooesdvbb. 


FELONY. 

See Cbiminaii Law ani> Pboobdubb. 


FENCES. 

See PoUNBABIBS, Pbnobs and Pabtt Wadds. 


FER>E NATUR/E. 

See Animads ; Pisbbbibs ; G-anb. 


FEROCIOUS ANIMALS. 

See AKiMAiiS ; 'NBaDiasNOB. 
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FERRIES. 
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Pabt I. DEFINITION AND NATUEE OF A FEERY - - 666 

Paet II. CREATION AND TRANSFER OF A FERRY - - 557 

Sect. 1. Creation - -- -- -•-.5^ 

Sect. 2. Transfeb - -- -- -- --557 

Part III. DUTIES AND LIABILITIES OF FERRY OWNER - 558 
Seot. 1. Duties ...------558 

Sect. 2. Liabilities -------- - 569 

Part IV. RIGHTS OF FERRY OWNER AND REMEDIES FOR 

DISTURBANCE 560 

Sect. 1. Right to Tolls -------- 560 

Sect. 2. Remedies for Disturbance ----- 561 

Part V. EXTINGUISHMENT OR RELINQUISHMENT OF 

A FERRY 563 

Part VI. BATING OF A FERRY 563 

Part VH. MERCHANT SHIPPING ACT, 1894, AND FERRIES - 564 


For Deech - - - - 

Fishing Rights - 
Foreshore - - - 

Highways - - - 

Navigation - - - 

Prescription, Doctrine of 

Puhlic Footpaths - 
Riparian Owners- 
Water, Rights to - 


Way, Rights of - 


- See title Deeds and Other Instruments. 

„ Fisheries. 

- „ Waters and Watercourses. 

- , , Highways, Streets, and Bridges. 

- ,, Shipping and Nayigation; 

Waters and Watercourses. 

- „ Easements and Profitb A 

Prendre. 

„ Highways, Streets, and Bridges. 

„ Waters and Watercourses. 

- „ Easements and Profits A 

Prendre ; Waters and Water- 
courses. 

- Easements and Profits A 

• Prendre. 


Part I. — Definition and Nature of a Ferry, 



(a^ la North and South Shidds Ferry Co. Y. Barker (1848\ 2 Exch. 136, 
Parke B.. said, at p. 149, “ a ferry is a highway for all the Queen’s subjects 
A - 4-^ nS tt Sarryr. see also Letton v. Ooodden f 1866). 


B B., saia, at p. iw, a leny w » *a* 5 **w«.j wu vuv 
ivinff'toll As to definition of a ferry, see also Letton v. Goodden, (1866), 
L.TIX. 123 ; R. Y. Cambrian Rad. Co. (1871), L. B. 6 a B. 422,^4 
which ooxnpare Hopkins y. Great North^ RaU. Co. (1877), 2 Q. B. D. 224, 0. A. 


Definition 
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Fbubiiis. 


Fast I. 
Sefloition 
and Natan 
of a Ferry. 


Nature. 


Independent 
of ownership 
of land. 


Dnlawful 
daim to 
ferry. 


as towns or villa (h), or highways leading to towns or Tills. In 
the one case, the ^^mtee of the ferry has the exclusive right to 
carry passengers, animals, or goods over a river or on arm of the 
sea from town to town ; in the other, he has a similar right to carry 
from one point to the other all who are goin^ to use the highway 
to the nearest town or vill to which the highway leads on the 
other side (c). 

1248. A ferry exists in connection with the use of a right of way (d). 
There must be a line of way on land, coming to a landing-place on 
the water’s edge, or, where the ferry is from or to a vill, from or 
to one or more landing-places in the vill (e) ; and so, it would 
seem, an exclusive right of ferry from one populous district (as 
distinguished from a town or vill) to another cannot be the subject 
of a valid Grown grant (/). 

1249. The right is wholly unconnected with the ownership or 
occupation of land (g), and it is not necessary that a ferry owner 
should have any property in the soil of the river over which he has 
a right of ferry (h). Nor, again, is it necessary that he should be 
the owner of the landing-places of the ferry, it being sufficient 
that they are in a public highway, or that otherwise he a right 
to land upon them (t). The ferry owner does not occupy the 
Ughway over the river, but has merely a right to make a special 
use of it (k). 

An information in the nature of a quo warranto will lie against 
one who is alleged to claim unlawfully an exclusive right of ferry (1). 


(6) As to the distinction between Tills or towns or Tillages and mere districts 
see Jacob’s Law Dictionary, “tOI” ; Co. Litt. llfi b; Oowet Urban Council t. 
S<mthanq)(on, Itle of Wight, and South of England Boyal Mail Steam Packet Co,, 
[190q 2 K. B. 287. 

Hwttey T. FUU (1838), 2 Or. M. ft B. 432 ; Newton t. Cubia (1862), 12 
0. & (sr. B.) 32 ; afiSimed (1863), 13 0. B. (n. S.) 864, Ex. Oh. ; Londonderry 
Bridge ComnUeioMn t. M’Keever (1891), 27 L. B. Ir. 464, 482, O.A. A tight 
to a ferry inTolres a correlatiTe obligation to keep up the ferry {ihid,). As to 
obstmotmg a naTigable riTer, see Jolliffe t. Wedlaeey Load Board (1873), 
L. B. 9 0. F. 62 ; A.~Q. t. Terry (1874), 9 Oh. App. 423, 426, n., and tiuo 
Watbbs Ain> Waisboovbses. 

(d) As to rights of way, generally, see title Easbubnts and Pbofits k 
Fbbndbe, Vol. XI., pp. 284 ef tog. 

(e) Newton-r, Oubitt, eupra. In Jacob’s Law Dictionary a ferry is stated to 
be a liberty by prescription of the Xing’s grant to haTe a boat for passi^ 
npon a riTer for carriage of horses and men for reasonable tolls : see, also, Webot 
(Jehu) Cate (1608), 8 Co. Bep. 46 b, 46 b. • 

(/) See Am t. Cured (1840), 6 M. ft W..284, 260 ; Newton y, Oubilt, tupra; 
Cotm Urban Council y. Souihanqdon, Itle of Wight, and South of England Bmal 
Mail Steam Packet Co.^ tupra, where it Was suggested in argument toat possioly 
it might be otherwise if the districts were so sparsely populated tiiat more tiian 
one ferry could not be carried on at a profit. As to grants of fnuudiise., see 
tills CoNsiiTimowAi. Law, VoL TL, p. 4®i). 

(jf) Newton y. Oubitt, tupra; Neter v. Kendal (1827), 6 B. ft 0. 708. 

(a) Iptwieh (Inhabiicmit) y, Browne (1681), Sav. 11, Ex. Oh. 

(0 Pdor T. Kendal, tupra, disamroTUg m this respect Iptwieh lInhdbSeadt) 
V. iBroume, tuvra, and Oom.J}ig. tit. Fisouy (B). 

(k) B, y. Nieholton (1810), 12 Eaet,,380L 

(f) A V. AepneS (1742), 2 StiaJIlfiO ; see title Oaows Fbaoxicb. Vol. X., 

p. 128. < 



Part 1.— DaronTtow awd Natorb ov a Fbbbt. 

Bnt it has been questioned whether such an information would be 
granted on the application of a private person (m). 


Part II. — Creation and Transfer of a Ferry. 

Sbsot. 1. — Creation. 

1250. A ferry is created by royal grant, or in modern days by Act 
of Parliament (»), or exists by prescription, which implies a royal 
grant (o). 

If there be already an existing ferry between two towns in the 
hands of any person the grant of another ferry between the sn-me 
towns is void (p). 

A grant of a ferry may be in more or less extensive terms (q). 
A grant of “ all our ferriages and passages ’* over a certain river 
only applies to existing ferries, and does not confer on the grantee 
a right to create new ferries over the same river (r). 

Seot. 2. — Transfer. 

1261. A ferry being an incorporeal hereditament (s) lies in grant 
and not in livery. Hence its transfer is by deed (t). If the 
owner of the ferry owns also the soil of the landing-places they will 
be included in the conveyance, but such ownership of the soil 
is not necessary if there bo a right to embark and disembark 
passengers and goods (u). 

A right to a ferry may pass under a conveyance of land with its 
“profits and commodities’’ where the owners of the land have, with 
it, enjoyed the ferry as far as living memory goes (u>). 


(m) B. T. Marsden (1765), 3 Burr. 1812. 

fn) LetUm v, Qoodden (1866), L. B. 2 Bq. 123; Londonderry Bridge Vommii. 
rioners v. iPKeever y891), 27 Ii. B. Ir. 464, 0. A. 

(o) See Hale, De Jure Maris, Fart L, c. 2 (Hargrave, Law Tracts, p. fj, cited 
■ A.-Q. V. Simpson, [1901] 2 Oh, 671, 717, 0. A., and Simpson v. A.-G., 


m 


[1904] A. d. 476, 490 ; and see title Easements and Profits A Prendre, 
VoL XI., p. 267. 

(p) Fim y. Cwell (1840), 6 M. & W. 234, 268. 


Matt7iew$ v. Peache 
imna (1846), 8 I. L. ’ 


6 E. & B. 646, 667 ; see also Hemphill r. 


\ r) Londimderry Bridge OommiBsionera v. JITKeever, aupras 
is) Peter v. Kendal (1827), 6B. & 0. 703. 


form 

As 


W See title Deeds and Other Insthtjments, Vol. X., p. 361. For 
of conveyance, see Encycloptedia ef Forms and Precedents, Vol. YI., p. 3 
to stamp duty (ad valorem), see Stamp Act, 1891 (64 & 65 Viet. o. 39), s. 64 and 
Sched. I. ' “ Conveyance or Transfer on Sale,’* and title Eevbntjb. 


use the landing « 

see Wellheloved on Highways, pp. 36-37. „ u «. j 

(ts\ tt V. Greta Northern Bait. Co. (1849), 14 Q. B. 26 ; and consider now 

Oemveyanoing and Law of Froperfy A®^’ . t ,£■ 5,' 

The franehise of a ferry is included in “ lands” within the Lands Clauses Con- 
solidation Act, 1846 (8 & 9 Viot. o. 18), s. 3, and where it is hdd appurtenant to 
lanJ Mid jg injuriously affected by the construction of au^onsed railww wor^ 
there, may he a claim for compensation under that Aot (ibid.). But where it u 
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Fksbies. 


Sbot. 2 . 1262. As a ferry is an incorporeal hereditament, a lease of it must 

Transfer, be by deed (x ) ; and, as rent in the proper sense cannot at common 
la\r be reserved oat of such an hereditament (y), there cannot be 
tmf. any distress in respect of it (a) ; bat the amount reserved on a lease 
in such case may be recoverable, though not as rent, in an action 
for breach of contract (b). 

A lease of a ferry, ^hich exists only one way across a river, is 
good, though the lease describes the ferry as existing both ways (c). 

Where a ferry is appurtenant to land it^ may pass under a 
lease of the land with its “profits and commodities ’’ ((i). 


Part 111. — Duties and Liabilities of Ferry 

Owner. 

Sect. 1; — Duties. 

Onties of 1263. A ferry, being a monopoly, is not granted for the benefit of the 
ferry owner. but for the benefit of the public, so that the public may 

be certain of finding the means of transit across the river (e). In 
return for the monopoly the ferry owner must give attendance at due 
times, keep a boat in proper order, and take but reasonable toll (/). 

injuriousl^r affected by the subsequent user of tho railway after construction, 
condensation is not claiinable {Uoj^kina v. Great Northern Bail, Co, (1877), 2 
Q, 15. D. 224, 0. A. ; overruling R, v. Cambrian Bail, Co, (1871), L. E. 6 Q. B, 
422). 

(a?) Bird v. Eigginaon (183^, 2 Ad. &E1. 696 ; affirmed (1837), 6 Ad. & El. 824, 
Ex. Ch. ; Mayfidd v. Bohinaon (1845), 7 Q. B. 486 ; Peter v. Kendal (1827), 6 B. & 0. 
703. Id this'lastcase no point as to the insufficiency of a parol lease was raised 
at the trial, the plaintiff reMng upon a subsequent surrender of tho lease. See 
also Anguiah v. £5den(1830), cited in Gunning on Tolls, p. Ill, where in an 
action for tolls a nonsuit was applied for, on the ground that the plaintiff had 
leased the tolls for a number of years. The nonsuit was refused as, the lease not 
being under seal, no interest in law passed under it. Compare B, v. Fladbury 
{Inlwhitanta^ (1^41), 10 Ad. & El. 706 (poor law settlement case). 

{y) Go, Litt. 47 a, 142 a. Such a rent may be reserved by the Crown, or, by 
statute, by a subject {Be Gerard {Lord) and Beecham'a Contract, [1894] 3 Ch. 
295, 0. A., per Davby, L. J., at p. 315). 

(a) Gardiner v. Williameon (1831), 2 B. & Ad. 336 (a case of tithes) ; and see 
title Distbesb, Yol. XL, p. 122. 

{h) Co. Litt. 47 a ; and see North Eaatem Bailway v. Haatinga (Lord), [1900] 
A. 0. 260 ; A.-G. v. Emerson, [189y A. C. 649, 659. 
fc) Pirn V. Curdl (1840), 6 M. & W. 234. 

(a) B, V. Great Northern Bail. Co. (1849)^ 14 Q. B. 25. For form of lease, see 
Encyclopaedia of Forms and Precedents, Yol. YI., p. 8. As to stamp duty on 
lease {ad valorem), see Stamp Act, 1891 (54 & 55 Yict. c. 39), s. 15, and 
Sched. L, ** Lease or Tack” and title Bevbbue. 

(a) Dihden y.Skirrow, [1907] 1 Ch. 437, per Neville, J., at p. 444 : affirmed, 
[1908] 1 Ch. 41, C. A. 

(/) Hale, De Jure Maris, Part L, o. 2r(Hargrave, Law Tracts, p. 6), cited 
in A,~G, V. Simpaon, [1901] 2 Ch, 671, 717, 718, 0. A., and Simpaon v. 
A.-G., [19041 A. C. 476. 490 ; 16 Yin, Abr. 26, tit. Nuisance, G, 4, and Letton 
V , Good den (1866), L. R 2 Eq. 123, per Eindebslet, Y.-O., at p, lil. A 
ferryman whose ferry is m salt water has always been exempt from Mng 
pxmed for a soldier or otherwise {Ipawich {Inhahitante) v, Browne (1581), • 
Sat. 11, 14, Ex. Oh. ; 13 Yin. Al»„ p. 208, tit. Ferry 3 ; ma parte Foss (1793), 

3 Term Bep, 276. « 



Part III.— Duties and Lubilities or Febbt Owner. 

II there is no obligation to give attendance or to keep up boats 
there is no monopoly of a ferry (g). 

The otmer cannot relieve himself of his duties as a ferry owner 
oy building a bridge (fe). Where a person is authorised by Act 
of Parliament to build and maintain a bridge and take toll from such 
of the public as pass over it, and from time to time, whilst the bridge 
is under repair, to keep a ferry and take the like toll, he cannot 
keep and maintain the ferry only and leave the bridge unrepaired (i). 

1254. A ferry owner is liable to be indicted and fined if he does 
not keep his ferry in readiness and in good repair (fe), or to an 
action at the suit of a person who has suffered special damage by 
neglect of the ferry owner’s duties (0. 

Another consequence of such neglect may be that the Grown 
may by proceedings in the nature of acire facias or quo warranto 
annul the grant of the ferry, and if necessary vest it in some 
other person (m). But neglect does not ipso facto destroy the 
franchise of a ferry (n). 


Sect. 2. — LiaKHUes. 

1255. The liability of a ferry owner in respect of goods carried by 
him is similar to that of a common carrier (o). 

It is a question of fact whether a ferry owner himself undertakes 
to land goods as well as to carry them sujross a river, and, if a 
contract to land is established, there will be a farther question 
as to what amounts to a landing, and whether a slip provided for it 
is sufiicient and suitable (p). A contract to put on board or land 
animals or goods cannot be implied from tne mere fact that the boat 
is a ferry boat (p). 

The ferry owner must provide a safe landing-place, and where 
by reason of his failure to do so loss or damage is caused to 
goods or animals he is liable therefor (q). The ferry owner cannot 


Londonderry Bridge Oommuaionor* v. M'Keever (1891), 27 L. R. Ir. 464, 

(A) Paine v. Partrich (1691), Carth. 191. 

(i) NichoU V. Allen (186^, 1 B. & S. 916, 934, B*. Oh. 

(A) Nedeport (Prior) v. (1443), Y. B. 22 Hen. 6, fo. 14 (23); 2EolL 

Abr.,p. 140, tit. Nuisance, Q, 4; Com. Dig. tit. Piscary, B, but see Churchman 

r. Timetal (1660), Hard. 162; Hale, D® Jure Maris, Part I., c. 2 (Hargrave, 
I z: A Ji A n - a; rionn o nv, cvi nv Via n 1 


Iaw Tracts, p. 6), cited in v. Simpeonf (1901) 2 Oh, 67i, 717, 7l8, 0. A., 
and Simpeon v. j4.-(?., [1904] A. 0. 476, 490 ; Paine v. Partrich, tupra ; Pirn v. 
Oiirdl (1840), 6 M. & w. 234, • 

(l) Paine v. Partrich, eupra; see also Bliuetl v. Hart (1774), WiUos, 608. 

The of toll from an inhabitant of a town aaUtled to be carried 

toll-ftee would be nieoial damage sufficient for an action (ibid.). For tte 
liability to special munage for chargiug an unreasonable toll, see note (o), 
P« 560. podte 

(m) Peter v. Bendal (1827), 6 B. 0. 703. 

j? btd » 

ol Southcote'e (hue (1601), 4 Oo. Eep. 83 ’b; Barero^e CMe (undated), 
referred to in Kenrig v. Eggleston (1643), Aleyn, 93. See also titlM Oaeeikes, 
VoL 17.. pp. 2 sf MV. ; Bailwats asd Oanals ; SsipfiNa Aim Navioation. 

( WtijSuT ▼. JudsBon (184!))) 10 M* & W* 161. ^ 

T. Sorndge (1862), 12 0. B. 742 (mar* in charge of owner 
injured by defeotiTe aids>zail ot landin g slip). 


559 

SXOT.l. 

Outtes. 


Penalty for 
neglect. 


Liability in 
respect of 
goods Carrie 


Provision of 
safe landing* 
place. 



JTebbiss. 


5fiO 

SWT. 9. 
UabffltteB. 
Bifltflof 


Biffht to 
tol)B. 


Bfleotof 
variation of 
toUa. 


relieve himself froip liability for saob loss or damage by a notise 
not brought home to the pwner of snob goods or animals (r)* 

If a ferry owner, though his boat is run for the convenience 
of the public, ventures to cross the water in a dense fog, where other 
traffic may be in his course, he takes upon himself the responsibility 
for injury to life or property which such a proceeding involves (•). 


Part IV. — Rights of Ferry Owner and 
Remedies for Disturbance. 

Shot. 1. — Right to Tolh 

1256. As incident to the franchise of a ferry, the ferry owner has 
the right to demand and receive tolls, the amount of which need 
not, and generally does not, appear in the instrument granting the 
ferry, but must be reasonable (t). What is reasonable toll appears 
to be a question for the court (w). Where a right to tolls is granted, 
without the amount being fixed, the grantee may demand such 
amount as appears to him to be reasonable (a). The demand 
of an unreasonable toll would expose him to proceedings at the 
instance of a private individual forced to pay it, or of the Crown (a). 
Long usage and acquiescence in payment of a toll are primd facie 
evidence of its reasonableness (b). 

A variation in the toll does not destroy the franchise of a 
ferry. Indeed, a single variation may be evidence of the right of 
the person who demands it, as presumably without such right he 
would not have raised the toll, but repeated variations are evidence 
of usurpation (c). 

A ferry owner may be obliged by custom to carry the inhabitants 


(r) Wdher y. Jackson (1842), 10 M. & W, 161. 
W The Zanc(MWr« (^1874 )Jl. E. 4 A. 198. 


„ , Law Tracts, p. 6), died in 

718, 0. A,; and Simpson y. 


Hale, De Jure l^ris, Part L, c. 2 

rv 871, 71., .4.V, V A., lUAu. tjvtnjjovn y. .A.-ur., 

[1904] A. 0. 476, 490, Though seryants of the Crown, s.o., postmen, may use 
a legal fe^, properly so oaUed, free of toll, this exemption does not apply in 
me case of a fe^ which a corporation is empowered by statute to establmh, but 
IS under no obbgation to mamtain or continue (A.-Q. y. Londcndsrru Bridas 
Commissummt [1903] 1 1. E, 389). • ^ ^ 

(u) 2 Co, Inst. 222 ; Gard y. OoBard (1817), 6 M. & S. 69 (mill). 

(o) Citatum y, Pawlett (1830), 1 Cr. & J. 57 ; affirmed (1831), 1 

Or. & J. 400, Ex, (fair or market). Semhle, the payment of an extortionate 
sum would be sufficient special damage to entitle the indiyidual paying it to 
maintain m action a^inst the toll owner (Paine y. Partrich (ISOt^UJar^ 191 
(payment by one of the inhabitants of a yilTdischarged of toll by oiistom) ), 

(h) Gard y. Cdllard, supra. . ^ n 

-KwmW (1837), 

6 w * O; 703, wbete, in an acbon by s fany owner for distorbanoe of ferry, it 
^ liMd imneoeuary to allege or prove a fixed sum fortoU. Aa to a lease of 
^,i»Angwhy. cited in Gunning on Tolls, p. Ill; and see * 



Part IV.— Bronn ot fintRT Ownbr bto. 


(^R 'ibmi free (d), and an action lies at the instance of any such 
innabitant forced to pay toll contrary to the custom («). 

Sboi. ^—Remedies for Distu/rhance. 

1267. It is a disturbance of the rights of a ferry owner for another 
person to set up a ferry so near to histhat his profits are diminished (/). 
But the ferry owner’s rights are commensurate with his oblim- 
tionSf and, as he is obliged to carry across water by ferry only, it 
is no disturbance of his rights if another erects a bridge, and so 
diminishes or destroys the ferry owner’s profits (g) ; and it seems 
that the ferry owner cannot maintain an action for disturbance 
if the traffic carried by the person of whose acts he complains 
is wholly new traffic which is different from that carried by him (h). 

A person may disturb a ferry though he charges no toll(i); 
and an employer may be liable for a disturbance of a ferry by his 
servant whom he has engaged to ply for hire in the river where the 
ferry Xi). 

1268. The ferry owner’s remedy for a disturbance of his rights 
is an action in the nature of an action on the case for nuisance, 
or, in a proper ease, an injunction (/c). 


(d) Paine v. Paririch (1691), Garth. 191. 

(e) Ibid. 

(/) See /Jedeport (Prior) v. Weston (14i3), Y. B. 22 Hen. 6, fo. 14; 2 Eoll. 
Abr., p. 140, pi. 4; translated 16 Vin. Abr. 26, tit. Nuisance, Q*, 4; Com. 
Dig. tit. Piscary, B ; 3 Bl. Com. 219; Pl/sseit r, Bart (1744), Willes, 608; 
Hiizzey y. Field (1835), 2 Or. M. & B. 432. 

(y) BopJcine v. Chreat North^ Pail, Co, (1877), 2 Q. B. D. 224, 0. A.; 
overruling dictum on this point in B, y. Cambrian Rail, Co, (1871), L.B. 6 Q. B. 

} 122 ; Diwkn y. Skirrovf, [1907] 1 Oh. 439 ; affirmed, [1908] 1 Oh. 41, 0. A. In 
Hopkine y. Great Northern Bail, Co,, «wjpra, the plaintiff failed on another 
ground also, namely, that as the railway bridge had been built under the autho- 
rity of an Act of Parliament, and the injury to the ferry was caused, not by its 
construction, but by its subsequent working, the ferry had not been injuriously 
affected within the meaning of the Lands Glauses Consolidation Act, 1845 
(8 & 9 Viet. 0 . 18), 8. 68, or the Bailways Glauses Consolidation Act, 1846 
(8 & 9 Viet. 0. 20), 8. 6. However, it is clear that an incorporeal hereditament, 
such as l^e franchise of a ferry, is ** land ” within the meaning of ss. 3 and 68 
of the former Act: Great Western Bail, Co, v. Swindon and Cheltenham Rail, Co, 
(1884), 9 App. Gas. 787, 802. See title Compulsoby Purchase of Land and 
Compensation, Vol. VI., p. 15. 

(h\ Cowes Urban Council y. Southamp^n, Tale of Wight, and South of England 
'ygal Mail Steam Packet Co,, [1905] 2 H. B. 287* 

(i) Leatny y. Waterford and Limerick Bail, Co, (1856), 7 I. 0. L. B. 27. 

( yi Buvzey y. Field, supra, o i /vi x 

(ife) See the authorities cited m note (/), supra. Bee also Churchman y. 
Tvmtal (1660), Hard. 162, where the court at tot dismissed the feny owner’s 
bill to suppress a now feny, as seeking to establish a monopoW, but in 1662 the 
same court decreed that the new ferry should be suppressed ; see, as to this, 
2 Anst. at p. 608; Bwaey v. FieM, supra, at p. 440. ^ to injunction 
see also Cory y. Yarmouth and Norwich Bail, Oo^ (1844), 3 ^^83 ; Arwn, 

(1750). 1 Ves. Sen. 476 (application for injunotion before defendant’s answer 
Xerton y. Qooddm ^866), L. E. 2 Bq. 123 (inj^cf^ refund, plaintiff 
being midw no obligation to keep up ferr^. See ^so Oorns Urban Cmm^l 
▼. Smahdnwtm, Jsh of Wi^t, and South of Eaglmi Mad Steam Pa^ 

where an mjunction and damages were elaimed. As to injunction 

see title lNJUNon«. 
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WaxxB a feary otmar ia not boaiid to keep and nu&ittthi 1$e 
ready at ail aeasOnable times for the benodt of the publie, 
ther reason for the monopoly ceases, and he not be entitled, to 
the assistance of the court in an action for disturbance (1). 

'Where there is a general right of ferry the imj^sition by 
Act of Parliament of a penalty in the case of boats of a certain 
tonnage disturbing the ferry does not limit the general right, bat 
merely adds a cumulative remedy as regards such boats (m). 

1269. It is sufficient for a ferry owner in an action for disturb- 
ance of his ferry to prove that he was in possession at the time o! 
action brought (n). If such possession has been for a long period, 
neither a legal origin of the franchise of the ferry (n), nor proof of 
payment of a fixed sum for ferriage* need be proved (o), nor is it 
necessary to prove that sufficient men and boats were kept ready for 
the carriage of passengers or goods p), or that the ferry owner 
owns the soil of the landing-places, if he has the use of them (q), 
or that the defendant in setting up a rival ferry intended toCetraud 
the ferry owner (r). 

Where a right of ferry both ways is claimed, but proved in respect 
of one way only, the ferry owner may have judgment in respect of 
that way («). 


1260. In cases involving a public right in which all the King’s 
subjects are concerned, such as the right to a ferry, a verdict and 
final judgment inter oKoe, where proofs were given on both sides, 
and where the proceedings were not collusive, may be given in 
evidence (t). But if in the proceedings inter altoa the court merely 
made an interlocutory order, reserving final judgment for a future 
time, such interlocutory order is not evidence (a). 

iifei. Neglect of duty is no answer to an action for disturbance 
of a ferry (b). But a defendant in such action may show that Ms 
feny was set up to accommodate a new and different kind of 
traffic (c), or that there has been a change of circumstances creating 
new highways on land which would carry with it a right to continue 


(l) 3 Bl. Com. 219 ; Zetton r. Goodden (1866), L. B. 2 Eq. 128 : LondenOmy 
Bridm Committicnen t. UTEtever (1891), ^ L. B. Ir. 464, 0. A. 

MW A K — /K- y Barher (1848^2 Exoh. 186. 

— ; Trotter v. florri* (1828), 2 T. tki,. 

Vr- "T — -v—J year* WM held enffloieat. 

(o) 2 rotter y. Home, Bupra, ' 

itA SlisBett V. Hart ( 1 ' 744 '\ WiIIaci 


jjrowne I imuh igx. Ufi.; SD 

(r) Bheiefer y. GiUett (I860), 9 .0. B. 2B. 
>•) ▼. GrewB h848), 12 (i B, 721. , 
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KHSfv P^Wi° °amoi be served by s»oi. s. 

tbJ?S^jw;i, A ^ to a viU di£fereS RAisadieB 

from that to which the ferry owner carries his (e). ft^S- 

tnrbaaee. 

Part V— Extinguishment or Reiinquishment 

of a Ferry. 

11^62. In early times a ferry might be extinguished or relinquished BxHngnhh- 
by a, writ ad quod ^mnum and an inquisition thereon, followed bv 
a hcence from the Crown ( f), ^ 

The procedure by the above writ has, however, in modern days 
falleh into disuse, and a ferry is now generally extinguished or 
relinquished by an Act of Parliament {g). 


Part VI. — Rating of a Ferry. 

1263. In general, rates are payable by the inhabitants of a parish Toils oot 
and the occupiers of land, houses, and certain other property 
within it (A). There is no statute which specifically makes the 
tolls of a ferry rateable, and it is clear that such tolls, detached 
altogether from local real property, are not rateable (i). Nor does 
the occupation by the ferry owner of the landing-places make such 
tolls rateable {k). 


(d) Newton v. OuUtt (1862), 12 0. B. (w. s.) 32 ; affirmed (1863), 13 0, B. (n. s.) 
864, Ex. Oh. ; HopHns v. Great Northern Bail, Co, (1877), 2 Q. B. D. 224, 232, 

0< A* 

(c) Tripp V. Frarik (1792), 4 Term Bop. 666. See also Matthewe v. Peache 
(1855), 5 E. & B. 546. 

(/) Paine Partrich Garth. 191 ; 1 Hawk. P. 0., o. 76, s. 3; R, v. 

MonJ^ue (1825), 4 B. & 0. 598. As to annulling the giant of a ferry by pro- 
ceedings in the nature of scire faciae or quo warranto^ see Peter y. Kendal (1827), 
6 B. & 0. 703, and p. 559, ante, and title Grown Pbaotice, Vol. X., pp. 35, 128. 

(jf) B, V. Montague, mpra; Royal y. Ycfdey (1872), 36 J. P, 680 (where a ferry 
owner procured an Act of Parliament giving him leave to substitute a bridge 
for the ferry) ; see also North and South Snidda Ferry Co, v. Barker (1848), 2 
Exoh. 136, where by the Act on the purchase of an ancient ferry and the com- 
pletion of a new one the former became extinct. In Peter y. Kendal, supra, 
the interest of the lessee of a ferry* was held to be surrendered on his becoming 
the servant of the ferry owner and working the ferry at certain wages. 

(h) Poor Belief Aot, 1601 (43 Eliz. o. 2); see title Bates and Bating. 

(0 £. V. Nicholson (1810), 12 Bsst, 330. 

m B, V. North and South Shields Ferry Co, (1852), 1 E. A B. 140. H they 
wem rateable they would be so, either on the ground that by reason of their 
oonnectf on with tne landing-places occupied by the ferry owner they cease to be 
incoiporeal and become landed property, or on the mund that, they can be 
indii^^ rated by the rate being put on the landing-j^aoee as land enhanced in 
valuahy the net profit of the tolk (tm). As to the former cl these grounds, 
appurtenant to land aro rateable as land, yet tolls of a ferry 
pn^iy be said ta be appurtenant or acoessory to the landing* 
pbk^ibut landing-places are accessoiy t^vthe. mco franchise of 


Xi’.' 
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As regards the rating of the landing-places themselves, thohgh 
the profits of the ferr^ cannot be properly Drought into calculation as 
the profits of the landing places, yet the existence of the tolls cannot 
be wholly excluded, and the value should be taken, not as the value 
of the land merely, but as the value of the land as enhanced by 
being available for the purpose of earning the tolls (Z). 


Part VII. — Merchant Shipping Act, 1894, 
and Ferries. 

1264. Such ferry boats as fall within the definition of vessel or 
ship in the Acts relating to merchant shipping may, unless specially 
excluded, be subject to the provisions of these Acts (m). Thus, 
“ vessel “ includes an^ ship or boat, or^ any other description of 
vessel used in navigation, and “ ship ’* includes . every desetiption 
of vessel used in navigation not propelled by oars (n); 

1265. If a terry boat is a British ship (o) it must, unless exempt 
from registry, be registered (p). 


the ferry (Re*North and South Shields Ferry Co, (1852), 1 E. & B. 140). Further, 
the ferry owner has no occupation of the highway over the river, out merely 
a right to make a special use of it (J3. v. Nicholson TISIO), 12 East, 330). See 
also Williams v. Jones (1810), 42 ]^t, 346, where tae fact that a post, to which 
the boats were sometimes made fast, was fixed in the landing-place, was held 
to be immaterial. The cas6 of a canal company or a railway company is 
different, for they occupy local visible property in the parishes through wmch 
the canal or railway passes {R, y. Nicholson^ supra). Again, the tolls cannot be 
indirectly rated by laying Ime rate on the landing-places and treating the net 
process of the tolls as the direct profits earned by the use of the landing-places ; 
for the tolls are not such profits, but arise mainly from the capital emmoyed in 
the boats and their transit over the river ( R, v. North and South Shields Ferry Co,^ 
supra), 

(Z) R, V. North and South Shields Ferry Cb., supra. The court there refused 
to accede to the suggestion that a proportion of the profits might be assessed on 
the two landing-places according to the proportions which them dimensions bore 
to the length of the transit over the river. It has been suggested (see Castle, 
Law and I^^tice of Bating, 4th ed., p. 297) that the law applicable to the rating 
of ferries in general may not apply to ferries worked by ropes or chains lying 
on the bed of a river. Compare, as to lighthouses, R. y. Tynemouth (Inhabit- 
ants) (1810), 12 East, 46. . 

(wi) See title Shipping and Natigation. 


(n) Merchant Shipping Act, 1894 (67 ^ 68 Viet. c. 60), s. 742. The word 
^‘includes” does not exclude other things,^ but rather enlarges the meaning. 
Thus a barge used for dredging, which was towed from one place to another, 
was under similar words in the Merchant Shipping Act, 1864 (17 St 18 Viet, 
c. 104), 0 . 2, held to be a ship, Lord Colbbxdob, 0. J., saybg that it was 
unnecessary that she should be used in navigation (The Mac (1882); 7 P, D, 3S, 
126, C. A.) ; compare Southport Cofrpdraiicfn! y. Morriss^ [1893] 1 Q. B. 369 (launch 
to (^nve^ passengers on pleasure trips round a lake half a mile long and 


1^ yards wide held not to be used in navigation, and so not 



(p) htochaht ShipM^ 1894 (#7 dc 68 Viet. o. 60), s. 2 (Ik But ships 
not exceeding Biteen tons burden, employed solely in navigation on the rirers 
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Pa^t VII.— Merchant Shipping Act, 1894, and Ferries. 


If it is a passenger steamer (q) carrying more than twelve 
passengers it must be surveyed once nt least in each year, and must 
not ply, nor proceed to sea or on any voyage or excursion, with any 
passengers on board, unless the master or owner has the certificate 
of survey, and unless the same is in force, and applicable to the 
voyage or excursion on which the steamer is about to proceed (r). 


or coasts of the United Kingdom, are exempt from registration (ibid., s. 3 (1) ). 
As to the meaning of fifteen tons burden, see The Brunei, [1900] P. 24, 0. A. 

(o) The provisions of the Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), 
appmng to steamers or steamships, apply also to ships pi-opellcd by electricity 
or om^ mechanical power, with such modifications as the Board of Trade may 
prescribe for the purpose of adaptation (t5id, s. 743). For the purposes of Part III. 
of that Act, which part deals with passenger and emigrant ships, the expression 

passenger steamer ’* means every British steamship carr 3 ring passengers to, 
from,^ or between any places in the United Kingdom, except steam ferryboats 
workmg in chains (commonly called steam bridges), and every foreign steamship 
(whether originally proceeding from a port in the United Kingdom or from a 
port out of it), which carries passengers to or from any place, or between any 
places, in the United Kingdom (Merchant Shipping Act, 1894 (57 & 58 Viet, 
c. 60), 8. 267 ; as amended by Merchant Shipping Act, 1906 (6 Edw. 7, c. 48), 
s. 13). As to definition of “passenger** and mode of survey etc., see title 
SuiPPiNa AND Navigation. 

(r) Merchant_Shipping Act, 1894 (57 & 58 Viet. o. 60), s. 271. 
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FERTILISERS AND FEEDING STUFFS. 


See Aobioultobb. 
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FIDELITY BONDS. 

See Gttaranibb. 


FIDUCIARY relations; 

See Agisnot ; Gompaiobs ; Fraudulent and Voidablb Convey- 
ances ; Misrepresentation and Fraud ; Trusts and Trustees. 


FIELD GARDENS. 

See Allotments; Commons. 


FIERI FACIAS. 

Execution; Praotiob and Froobdurb; Sheriffs and 
Bailiffs. 


FINANCE. 


See Revenue. 
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FINANCE ACTS. 

See Esiatb and Othbb Dbath Duties ; Inoohb Tax ; 
Intoxioatino Liquobs; Ebyenue. 


FINES. 

See Copyholds; Gbihinal Layy and Pbocbdubb; LANDiiOitD and 

Tenant; Maoistbatbs; Bbal Fbopbbty and Chattels Real; 
AND Titles, passim. 


FIRE, INQUEST ON. 

See CoBONBBS. 


FIRE INSURANCE. 


See Insuiunob. 
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FIREARMS. 
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FIRST FRUITS. 
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FISH. 


See Fzshbbibs. 
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Part I. — Introductory. 


Definition of 
fishery. 


Distinct 
fisheries oyer 
the same 
land. 


1266 . In law the term “ Fishery ” means either an extent of land 
covered with water containing fish, or a right to take fish or a 
certain class of fish from a defined stretch of water: When used 
in the first sense it means that the ownership of the land covered 
with water and the right to the fish thereover are united as one 
corporeal inheritance, the right of fishing being a profit of the 
soil like the grass of other land (a), or that the ownership of the 
right to fish* carries with it the ownership of the soil under the water, 
as in the case of a several fishery by fixed engines in tidal waters. 
Such a fishery is sometimes spoken of as a territorial fishery, 
and is hereafter referred to as a corporeal fishery (b). When used in 
the second^ sense the term implies nothing more than an incorporeal 
right— a right to take fish without interfering with the soil (c). 

It possible for a corporeal fishery and an incorporeal fishery 
to exist over the same extent of land ; for instance, one may own 
the soil and the shell fishery .thereover, and another may own the 
right of fishing for the floating fish(d), each having a fishery as a 
separate and distinct hereditament. 


(o) Marahall v. UUmoater 8Uam Navigation Go. (1863), 3 B. & S. 782 ; Arum. 
QtSSh Y. B. 10 Hen. 7, fo. 24 B, pi. 1 ; 26 B, pi. 6; Dtvonthin {Dukt) v. NeHl 
(1877), 2 L. B. Ir. 132, 173. 

(6} The expression " territoi^ fishery ” is sometimes used to mesa s fishery 
uising from ownerslup of the river bed, and sometimes to mean a fishery which 
bdongs by presumption of law to riparian owners as distinguished from a finery 

»■ Woohrydi, Law of Waters 
(1830 ed.), p. 87. Throughout this title the expression “oorpmeal flAery" 
w to mean a corporeal iuheritanoe— in tidal watMs, a several fishery together 

with the sou thereunder; iu non-tidal waters, the soil and a «>iit ol 
thereover. . ® ® 

(«) A.-&. r. Nmeraon, [1891] A. 0. 649, 666. Lord Hau, in diriJn . 
difie^t kinds of fiaih^ in the ses,.sud : " Fishing may be of two! 
m^y, namely, the fian^ with the he^ wbiA may be eifW as alil^i 
tlmaoil or as a liberty arising rAson, of and in conoomitanoe with tnesoii, or 

Wterosto^propne^ofit; or otherwise itis a local flAing that a*»eA% and hum 

weaves, fUhing jda^ iwtNithki, 

Ooartama ^ 
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AJw a man may own two separate fisheries over the same extent 
, 4 Diay own the soil and the fishery thereover, and 

ateO the franchise fishery for royal fish, separate hereditaments 
which do not merge by the ownership of the soil («). 


Fast I. 

Introdac- 

tory. 


Part II. — Public Fisheries. 

Sect. 1. — In Non-tidal Waters. 

1207 . The general public have not, of common right, a right to No public 
fish^ in waters that are not tidal (/), though they happen to be 
navigable (ff). Of course, they may fish by leave of the owner of non^ti^i 
the fishery, or by his indulgence, carelessness, or good nature, but waters, 
they have no right to fish as the public (h). They cannot acquire 
a right by prescription or otherwise, because a fluctuating and 
uncertain body like the public cannot in law prescribe for a profit a 
prendre in alieno solo, and, indeed, cannot be the grantee either of a 
several fishery or any other kind of real property (i). 

Sect. 2. — In Tidal Waters. • 

Sub-Seot 1 . — Origin of Right. 

1268. In the sea beyond the territorial waters {k) all subjects of Public 
this realm have by international law thb right to fish in common 
with the rest of the world unless restrained by Act of Parliament (Z). ^ 


Corporation v. Richardson (1791), 4 Term Eep. 437 ; reyersed (1793) 6 Term 
Eep. 3G7, Ex. Ch. 

Ce) See p. 680, post. As to the Crown’s right of fishing and to royal fish, see 
tide Constitutional Law, Vol. YIL, p. 216; Vol. VL, p. 366. 

(/) RAtcey. Miller (1882), 8 Q. B. D. 626 (river Wye). 

(g) Smith v. Andrews, [1891] 2 Oh. 678 (river Thames) ; Blount v. Layard 
(1888), cited [1891] 2 Oh. 681, n., 0. A. (river Thames) ; Murphy y. Ryan (1868), 
2 I. E. 0. L. 143 (river Barrow) ; Micklethwait v. Vincent (1892), 67 L. T. 226 
(lliddixig Broad, Noriolk) ; Muusett v. Burch (1876), 35 L. T. 486 (river Stour, 
Suffolk, made navigable by Act of Parliament); Hargreaves v. Diddams (1876), 
L. B. 10 Q. B. 682 (river Itchen made navigable); Fery v. Thcmton (1889), 23 
L. B. It. 402 (Lough Conn, uon-tidal navigable) ; Bloomfield y. Johnston (1868), 
8 1. B, 0. L. 68, Ex. Ch. (Lough Erne, non-tidal navigable); Hudson v. Macros 
(1863), 4 B. & S. 685 (river Wandle^non-nav^ble). 

(h) Blount y. Layard (1888), cited [1891] 2 (m. 681, n., 690, n., G. A. 

(t) Smith y. Andrews, supra; Goodman v. SaXiash Corporation (1882), 
7 App, (Sis. 633, 648 ; Heill y. Devonshire (Duke) (1882), 8 App. Cas. 135, ; 

and ^ Hudson v. Macrae, supra. As to profits d prendre genoraUy, see title 
EasSK^^XS and Peofits k Pbjbndbb, VoL X., pp. 336 et aeq. As to prescrip- 
tion,^ g^en^y, see title Basement^ and Profits k Prendre, Vol, XI., pp. 256 

• As defined by the leixitoxial Waters Jurisdiction Act, ,1878 (41* & 42 
yicftV p. 73),, ^ S. part of ,^ke soa^ ^aoent to the o^t a^is 


ViCft. 0. 73), ^ 9 9 ♦•••! pan Ol me sea w me ooaaii ao w 

decmiii by international law to be within the temtorial sovereignty of His 



Qppenh^m, Interhadoiial Law, Vol. 
" ‘ By the Sea Fisheries Bcgulation 


33; and authoritieB tlrfllPS . 
Act, 1896 (68 d;.69 






rl^EBBOES. 


f xhe xobdM of fishing to be employed when fldiing at sm are 

: la lldal ondefined, nnless the. pi^tleular locality is thesubjeet of treaty, 
WWwP* legislation (m), or speouil onstomCn). 

FnttUofiiihiRy 1269. ]hi all waters within the territorial limits of the kingdom, 
subject to the flow and reflow of the tide, the public, being subjects 
of the realm, are entitled to fish (o), except where the King or some 
particifiar subject has gained a propriety exclusive of the public 
right (p), or Parliament has restricted the common law rights of 
the public (q). Originally the bed of the sea and of all tidal rivers 
smd estuaries within the realm belonged to the Grown as part of the 
waste of the kingdom, and as owner of the soil the fishery was 
vested in the Crown, but by common law the public had a public 
common of fishery over such soil (r). The Grown, before Magna 
Gharta («), could exclude the right of the pubUo to fish by granting a 
several fishery to a subject (t), and did so in numerous cases, but 
since that date this power has ceased to exist, and the public 
can now be deprived of their common right only by act of the 
legislature. 


Limits ct 



1270. As the public right of fishery is dependent on the presumed 
ownership of the soil by the Grown, the area in which the right may 
be exercised is limited to the Crown’s right to the soil. It extends, 
therefore, only to the high-water mark of ordinary tides (a), and as 
far up rivers as the tide in the ordinary and regular course of 
things flows and reflows (&). 


o. 42^, e. 10, beam trawling and otter trawling may be prohibited to British subjects 
within thirteen mfies of the Scottish coast. 

(m) For special legislation with regard to extra-territorial waters, see 
pp. 621^636, post. 

(n) Aberdeen Arctic Oo, t. Butter (1862), 4 Macq. 335, H. L. (Qieenland Whale 
Fishery) ; see p. 636, poet, 

(o) Ward v. OreeweU (1741), Willes, 266. 



^ the Board of Trade under the powers of the Sea Fuheries Act, 1868 (31 A 32 
Vict. 0 . 43), Part ni., as amended by Sea Fisheries Act, 1884 (47 & 48 Viot. 
e. 27), a 1. 

M Hale de Jure Maris, Part I., o. 4 (Hargrare, Law Tracts, p. 10). See, 
forthv, title Oonstitutiobai. Law, Yol. VII., pp. 112, 216. For the etfa# on 
the right of the publio of aooretion and dereliction of the shore, SM tiile> 
WATXftS Aim WATBBOOOJtSEB. 

(s) (1224^) 9 Hem 3. 

It) M€b 


, McolmeoR r. (fDea (1863), 10 H. L. Gas. 693 j Mwphy ▼. Su 
2 L E. 0. L. 148 ; OarUeU Oorporatton v. Qrahatn (1869), L. B. 4 
Thsle is a conoderable weight of evidenoe to show that Magna Oh^rta lM ho 
bea^ on the tight of uie OrSWn. to create . sevml. fisher^: ‘Mb Mbote, 
History and Law of Fidwiefa oh. 2; ’ ^ vT? 

» A..O. V. (BamlcHi (1834), 4 Do M. A 0, 206; JfafeohnAn >, 0?^, 
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ITtf. 


■ f 

Bwi-Smt, i^Modt <if JFithing by th$ FMie, Bsai.9, 

istl* The^ public right must be exercised reftsonably and in 
ftCCord^QCd with tho stotuto law (c). Whon fishing ovBr soil which Wfttft fge 
is not within the limits of a several fishery, but is in private Mode of 
ovpership, the public must fish in the ordmaryway. They may P»Miofl»hta6 
laj^ lines and draw their nets, but they must not set up stake nets 
or fixed engines (d). They may take shell fish but not shells, even 
though the shell fish have been placed there by some other fisher- 
man ^ but they may not appropriate a part of the foreshore for 
the purpose of storing shell fish (s). 


1^2> Whatever mode of fishing is employed by the public, and PaUio can- 
howf^er long continued, the public can acquire no right to fish in wquipe 
tidal waters which have once been the subject of a several fishery (/). efung «n 

sereral 

Sub-Seot 3. — Bight to use Shoro and Banka /or Fiahing. fishery, 

1^3. Apart from special custom of a particular locality (p), or Kopvbiio 
statute law (A), the public have no right when fishing to go upon the 
land above high-water mark. They have the right of getting to SiSm.” 
and upon the water for the purpose of fishing by and from such 
places only as necessity and usage have appropriated to that purpose, 
but they have no general right of lading, unlading, or embarking 
upon the seashore or on the land adjoining thereto, except in case 
of peril or necessity (i). They must not draw their nets above the 
high-water mark (k) ; neither may they beach their boats there and 
leave them there for future use (1), nor land their nets and leave 
them drying above the high-water mark ^m). 


(c) Whdan v, ffewaon (1871), 6 1. B. 0. L. 283. 

d) Bevina ▼. Bird (1866), 12 L. T. 306. 

e) Bagoft v. Orr (1801), 2 Bos. & P. 472 ; Truro Corporation v. BowCt [1902] 
2 B. 709, C. A. ; but see judgment of Fletcher Moulton, L.J., in Foster 
V. Warhlington Urban Council, [19061 1 K. B. 648, 678 et seq,, 0. A., that oysters 
placed in an oyster laying on a foresnore where there are no natural oysters are 
the property of the person who so placed them. See also title Oonstitutional 
Law, Vol. ViL, p. 215. 

(/) Neill V. Devonshire (j9wA;e) (1882), 8 App. Gas. 135. 

" Merest V. Dmne, [1905] 2 Oh. 538, 0. A., (custom of Kent) ; Avan. (1468), 
. 8 Edw. 4, fo. B ; Hale de Portibus Maris, Part II., o. 7 (Hargrave, 


Law Tracts, p. 86). 



fishers of landing fish and drying.nets within 100 yards of the highest high- 
water mart in Jl parts of Great Britain (White Herring Fisheries Act, 1771 

6 B. a Aid. 

SlUm, ri«04l a Oh. 313, 0. A. . 

V. .Rvttfce (1681)j^y, 11, n ■ n • * / 

flCi T. ftwtwW (174 i 3, Wales, m ; iZcApfer {Earl) v. Baiahiagh (1880), 
.% 477 5 Aiton V. SUpm (1876), 1 App. Oas. 486. 

^•Mirtar v. Benue, tupra. 


; compare Brinckman v. 
, 14, Ex. C»i. 
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Part 111. — Private Fisheries. 


Shot. 1. — Origin. 

StTB-Sx&r. 1.— In Tidal Watert. 

1274. Private or several fisheries in tidal waters owe their origin 
to some act of the Grown before Magna Charts whereby the publio 
right of fishing was excluded, and the fishery was either made 
exclusive for the Grown or for some subject (n). As fisheries of this 
class cannot now be created (o) except by act of the legislature, 
the publio right of fishing, when it has existed since Magna 
Gharta, cannot be now excluded under the Prescription Act or 
Statutes of Limitation (p). The Grown can grant the foreshore 
to a subject, but such grant will not carry with it a right to a 
several fishery over it. A grant of a several fishery before Magna 
Gharta raises the presumption that the soil passed by the grant (q). 


SuB'Seot. 2 . — In Non-Hdal Flowing Watert. . 

1276. The right of fishing, being in its nature a profit of the soil 
and dependent upon and an incident of the ownership of the soil, 
was originally vested in the Grown as owner’ of the soil of the 
Kingdom (r)f The Grown either granted out the fishery, as a 
separate hereditament, or with the adjoining manor as parcel 
thereof, or retained possession of it (s). The right of fishery after 
passing from the Grown has either remained parcel of the manor 
or has been alienated (1^ with the riparian land or (2) as a 
separate hereditament. Owners of a fishery now must eitW be, or 
derive their right from, the owners of the soil (a). 


Sbct. 2 . — Different Kinds of Private Fisheriee. 

1276. A private right of fishing, whether in tidal or non-tidal 
waters/is either aright of several fishery or of common of fishery (b). 

(fi) Eayal Fishery of Banne Case (1610), Day. Ir. 55 ; Neill y. Dewmshire 
(Duke) (1882), 8 App. Cas. 135 (Blackwater riyer, Ireland). 

(a) Malcolmson y. O^Dea (1863), 10 H. L. Cas. 593 ; A,-Qt y. Burridge (1822), 
10 race, 350. 

(jp) James y. Hayward (1630), W. Jo. 221 ; ShutUeworth y. Le Fleming (1865), 
19 0. R (n. s.) 687 ; PTam y. Greswcll (1741), Willes, 266 ; Dewell y. Sanders 
(1618), Cro. Jao.490 ; Chasemore y. Richards (1859), 7 H. L. Oas. 349 ; Goodman^ 
y. Bamsh Corporation (1882), 7 App. Oas. 633, 648. As to prescription under 
' the Prescription Act, see title Easements AiNd Paofits JL Pbbndiie, Yol. XI., 
p. 268, and as to Statutes of Limitation, see title Limitation of Aotions. 

(v) y. Emerson^ [1891] A. 0. 649, 654; Scmffon'y. ProufA (1825), 4 
B. A 0. 485. ' , 

(^^4non. (1495), Y. B. 10 Hen* 7, fo. 24 B, pL 1, 26 B, pi. 5; Ohitty 
exi Game Laws and Pisheiiea, p. 295 ; 2 Bl. Com. 39; Marshall v. Uaeswaler 
Steam Navigation Co, (1863), 3 B. ft S. 732; Carlisle Corporation v. QiraJifm 
(1869), L. E. 4 Exch. 361. 

{^^Boyal Fishery of Banne Oasegsuprag where the (hrown.had grant^ 5ttt 
liie riperian land and retained the ^h^ and soil of the river. 

ril). Jhnhury y. Jenkine, [1901] 2 Oh. 401 ; ffoi/ord v* Ba^ (1849), 13 
Sbc; Gb;; Carlisle Corporation imOtaham (1869), L. B* 

’^“--""^t4 Jk, at p, 371. 


jeCpUion fidieiy, itie potd i wm tfil* CoipcbitS', 



\ Part UL*~Pbitate Fishrsiss. 

i 

A sevirRl fiBiwr^ is a& exclusive right of fishing in a given place, 
either wim or without the property in the soil (c). By exclusive is 
meant toat no other person has a co-extensive right with the 
owner (jQ. The fact that some other person has (1) a right to a 
pwticular class of fish in the fishery, (2) a right to fish in common 
with the owner of the several fishery, or (8) is entitled to fish at a 
eert^ time of the year under a presumed trust in his favour, does 
not destroy the severalty of the fishery (e). 


^ 1277 . Several fisheries may be corporeal or incorporeal, for the 
liberty of fishing being once in the subject he may part with the 
soil, reserving the fishery as an incorporeal hereditament (/). 

Several fisheries are held and pass in the same way as any other 
hereditaments. If corporeal they may pass by any mode of con- 
veyance of corporeal property, but if incorporeal they can only 
pass by deed (g). 

Several fisheries may be appurtenant to or parcel of a manor or 
appurtenant to a particular tenement, but not to a pasture (ft), or 
in gross (i), and may be freehold, or copyhold, or leasehold (A;). 


Sect. 8. — Presumptions of Law as to Ownership oj Corporeal 

Fishenes. 


Sujb-Seot. 1. — In Non-^tidal Rivers. ^ 

1278 . There are three presumptions of law which, in the absence 
of definite evidence, may determine the ownership of a fishery or 


pp. 459 et where the subject is fully treated.. It has been stated that there 
IS another kl::d of fishery, namely, a **free fisheiy,’’ cither a fishery 

derived from the Grown at a place where primd facie the public have a right of 
fishing or an unlimited common of fishery (see Oke, Fishery Laws, 3rd ed., 
p. 14 ; Woolrych, Law of Waters, p. 100) ; see, however, Malcolmaon v. O'Dea 
(^1863), 10 H. Li. Gas. 593, deciding that a free fishery and a several fishery are 
the same thing. Fur instances of several fisheries in tidal waters and free 
fisheries in non-tidal waters, see Moore, History and Law of Fisheries, ch. 7. 

i c) MalccHmson v. O^Dea^ supra; Hanhury v. Jenkins, [1901] 2 Ch. 401, 411. 
a) Seymour ▼, Couriemy {Lori\ (1771), 5 Burr. 2814. 

c) Seymour v. Courtenay (Lord), supra (oysters and fish for table) ; Rogers y, 
len (1808), 1 Camp. 309 (fishery for oysters) ; Richardson v. Or/ord Corpora* 
tion (1793), 1 Anst. 231, Ex. Oh. (fishery for oysters} ; Ecroyd v. Coulthard, [1897] 
2 Ch. 554; aflBrmed, [1898] 2 Oh. 358, G. A. (fishery for lampreys) ; Tilbury 
V. Silva (1890), 45 Ch. D. 98, G. A. (common of fishery) ; Goodman v. Sodtash 
Corporation 0882), 7 App. Gas. 633 (trust in fayour of a class of inhabitants). 


(7) NesU y. Devonshire 
y. Harris, [1908] 2 Oh. 39^ 


), Gas. 185, 169 ; Chesterfield {Lord) 

J, 413, '0. a:'; Little y. Wingfield (1858), 8 I. 0. L. E. 
1 1 . 1 


279. As to hereditaments, corporeal and incorporeal, see title Ebal Pkopbety 
A im Ohattels Eeal. • 

M Marshall v. Ullesioater Steam Navigaiion Co. (1863), 8 B. & S. 732 ; Bird 
r.aiooinson (1836), 2 Ad. & El. 696; and see titte Dibds aot Ohibs Lststeu- 
VoL X., p. 861, and titte EAsmtEOTB aim Peouts 1 PREHDaa, 

Vol, ZI*t pp* 246 sf sea. ' 

(A) JajfM T. Bridges (1706V Bidg. L. * 8. 390; ^ers r. Allen, s^a: 
Cfafter V. Mureot (1768^ 4 Burr. 2162; Edggr v. English Ftshemes fecial 

Oofnmissioners (187 q), 23 Lie Te T 82, . - 

y Panne Case heiO), Pay. Lr. 55. A fishery m gross cannot 
be Ptescription Act, 1832 (2 & 3 Will. 4, o. 71) (phutUsworth 
>)»I® 0,B.(N.S.)687). ^ ^ ^ ^ 

J TShvsry y. Sil^a (4690), 45 Oh. D. 98p 0. A.’ ; A.*Gf. v. Emerson, [18913 

im 


m 

Sect. 2. 
DUTezent 
Buds of 
Private 
Fisheries. 


Corporeal or 
incorporeal. 


^lode of 
alienation. 


Tenure. 


Preaumptiour 
of ownership 
in non-tidal 
waters. 






Bsoir. 8. 

Presmiito- 
tions of 
Latr 98 to 


'Biparian 

ownership 

pifestunption. 


When { 
d{9plaice<l« 


throw boidoa of {vqo( on the iparty daimiic^ aga^t tbe.|^ 
8niapition(0: (1) That ovrner of land abut^.npbn & nvor is 
entitled to the seal and fishery in the rivw vaqwi ai ihedwotj/llnm 
agua{‘ni)y (2) that the owner of the soil of a zivw is the owner 
of the fishery thereotver (»); (3) that the owner of a sevwai fishery 
is owner of the soil (o). 

In the absence of any express reference to the soil and dth^, 
the riparian ownership presumption applies to all grants and leti^ 
of land whatever the tenure, described as bounded by a ^iver, when 
made by a person who is in a position to part wiw the soil and 
fishery^). This presumption may be rebutted entirely if it be 
shown that the surrounding circumstances in relation to the pro- 
perty in question at the time of the conveyance were such as to 
native the possibility of there having been any intention to part 
with the fishery ad medium Jtlum aquee(q). But circumstances 
subsequent to and not contemplated at the time of the grant will 
not prevail against the presumption (r). 

In case of a conflict between the owner of a several fishery 
and a riparian owner, the presumption that the owner of . a 
several fishery is owner of the bed of the river displaces the pre-. 
sumption that would otherwise arise in favour of the riparian 
proprietor (*). 

• Sub-Skot. 2 .— 7 » Tidal ITafer*. 


P^mpifoB 1279. There are two presumptions as to fisheries in tidal waters : 

subject to the ordinary flow and reflow of the tide 
udai waten. belongs to the Grown, and the right of fishery thereover is common 
to all subjects, of the realm (t); (2) that proof of ownership of a 
several fishery raises a presumption against the Crown that &e 
soil upder the fishery is in the owner of the fishery (a). 

How 1280. These presumptions are capable of rebuttal, for proof 

rebntted. of ownership of a fishery is only evidence of title to the soil, the 


ft, 


20 Q. B. D. 253, 0. A. 
ir. 549 ; Chesterfldd {Lord) v. EarriSt 


Devonshire (Duke) v- 

LomhVrn N ewlnfffftni f 1 844}y 1 Oftr* & jlua. v-sv ^ v» a.wrT\ 

[1908] 2 Oh. 397, 0. A. tor zneaning of meditm filam aqtue, see pk 588, posi, 
(n) Halo de Jure Marie, PartL, o. 1 (Hargrave, Law Tracte, p. 5); OiWiVo 
Qor^Uim v. Orakam (1869), L. B, 4 ExcSi. 861, 871; Eindson v. JiA5v, 
[1896] 2 Oh. 1, 9, 0. A. ; Ecroyd v. C^wZe5ard, [1897] 2 Oh. 554, affinal [1898] 
2 Oh. 358, 873, 0. A. 

M Hfln5ttry v. Jenkins, [1901] 2 Oh. 401 ; A.-ft v. Emerson, [1891] AjO. 
w; Sw^onr. Ashby, ewpra; MarshaU v. Ullesvjater SUsm Eaviysdion ttn 
nm), 8 B. & 8. 782 : 8mirml (Dm v. Fogwdl (1826), 6 B. & 0. 876 ; 

V. ^dey (1849), 13 Q. B. 426, Ex. j»«r*PAi«B, B., at p, 444. nie omi^n 
*of the word “several** in the desorimon of^the Oslioryili ancient, dootiinentB 
afl^t this presumption (becu^ori {Duke) v. Aird S CA (1904^ 20 

{pfMiOaHheaU^, Neahy Bridge Oo* (1886), 88 Oh. 1>. 182, Ct A. 


WO VU. JL^a AOA, M, At 

^j^aaviD sasDW vv^a rroriaa mimw csi its 8abmfeudatieii..(ss4 vnmm 
'n ^ jw BtriotiJW. t. J.; st-p. «W. 

ihyo««&tr« (2>tfht) V. i'UM4a«m, ' .-v 

■^j^hioaxt T. Newldy Bridgi Oetyeyffth V 


V O'Dtd 

a 206. ■■■ ... 
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woighib of wUoh mast depend npon the other oiromnstances of the • *• 

2.°* * ^^*'•'1® importance (a). In 

tidal Waters there u^no ^aesbon of riparian ownership to mid* 
stream^ beoanse that is inconsistent with the presumption that the 
Orojra nwer granted out the foreshore when it granted the riparian 
landf and the foreshore cannot therefore be presumed to have been 
parcel of the adjoining manor or land. 

Moreover, owing to the restraining influence of Magna Charta on 
the power of the Grown to create several fisheries (6), there is no pre- 
sumption that the owner of the soil is therefore owner of the fishery, 
and a grant of the soil simpliciter in tidal waters wUl not operate 
to pass the right of fishing thereover (c). 


.tiossef 

Law SB to 
ComorSal 
Fisneries. 


SacT. 4. — Incorporeal Fielierica. 

Sub-Sect. 1. — Several FiaJiery, 

1281. ^ fisheries owe their origin to ownership of the soil, incoipmeal 
whether m tidal or non-tidal waters, they were presumably at their fishenos. 
creation by the Crown^ corporeal hereditaments (d). There is no 
legal^ restriction to their becoming incorporeal in their nature, for 
the liberty of fishing being once in the subject as an incident of the 
soil, he may grant out the soil, reserving the liberty as an incorporeal 
hereditament, or vice vend, (e). Where this has occurred the 
incorporeal fishery may be either a several fishery or a common 
of fishery, and it may be appurtenant to a manor or a house and 
land (/), but not to another incorporeal hereditament like a right 
of pasture (gr), or it may be held in g];oss (A). An incorporeal 
fishery cannot be exercised by means of engines fixed in the soil 
unless there be a special provision in the grant, for the mere grant 
of such a fishery does not confer the right to occupy the 
soil, but the temporary driving in of stakes for holding a net in 
position may be regarded as ancillary to the grant (i). If the 
ownership of the soil and of the incorporeal fishery unites in the 
same person, the fishery merges in the soil and becomes a corporeal 
hereditament (k). 


Sub-Sect. 3. — Common of Fishery. , 

1282. of fishery is a liberty of fishing in a several Common at 

fishery in common with the owner of the fishery, and perhaps also 


(o) v. Smerton, [1891] A. 0, 649, 655. 

M See title OOHSiminowAi Law, Vol. VL, p. 484, Vol VII., p. 215; and 

(c) A..(7. V. Fmenon, lupra, at p. 654; Seratton v. Brown (1825), 4 B. 4 0. 
485, 508. 

W §b®. 

(1810), 33 L. T. 

7 . DeootuMre (Duke), eupra, at p. 153 ; BhuMmoorih v. Ia Fleming 
), IS 0, B. (w. a) 687. See p. 577, omU. . , _ . t ■ 

V. Emerion, a«pr«, at p. 666 ; Hale de Jure Mona, Part L, e. 5 
.--isavet LawTiaotB, Pp. M-rSO) ; and aeo p. 587, JMt. 

WSvrB V. Ptgat {mif, Poph. 166. 
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iDoorporeal 
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Frnncliise 

flaberieii 


Bigbt tx> 
loyal fish. 


with others who may be entitled to the same right (Q. It may be 
held as either appurtenant to <a house or land (bqt not to a 
pasture (m)), or in gross (n), and ma^ be granted at this day (o). 
'When not held in gross it may be claimed under the Fresoription 
Act, 1832 (p) 

SxoT. 6. — Franchise Fisheries — Roy<d Fish. 

1283 . Although it has sometimes been suggested that a several 
fishery may be a franchise — a Boyal privilege in the hands of a 
subject— part of the prerogative of the Grown (g), and that on 
forfeiture it would merge again in the Grown and could not 
be regranted, this is not the case (r). If a several fishery 
can be a franchise, which is doubtful, it must be an incorporeal 
fishery and of the same class of franchises as a warren («), for the 
right of fishing did not grow originally out of the preroga- 
tive, but arose as a proprietary right from the ownership of the 
soil (t). 

1284. There is, however, a special right of fishery which is a 
franchise, namely, the right to the royal fish — whales and 
sturgeons. These fish are confirmed to the Grown by the Statute 
De Prerogative Ed’gis (a), whether taken in the sea or elsewhere in 
the realm, except in places where the Grown has granted out its 
rights (&). Except when taken by a grantee of the Grown, the 
captor has no property in the fish, though he be the owner of a 
several fishery at the spot where the fish is captured (c). When 
the fish are taken beyond the territorial waters of the realm they 


(Z) "Woolryoh, Law of Waters, p. 101 ; 2 Bl. Com. 34 ; Jkmett v. Cottar 
(1818), 6 Taunt. 183, per Daiub, J , at p. 187 ; and see title CounoNB, Yol. lY., 
pp. et teq,, where the subject is fully treated. 

(nt) Edgar v. EnglUh Fiikeriet Spteidl Commimonen (1870), 23 L. T. 732 : 
Chetterj^d {Lord) y. ffarrii, [1908] 2 CSb. 397, 0. A, 

(«) See 'Vvoolryoh, Law of Waters, p. 127. It is doubtful whether common 
of fishery can be appendant, as there is no recorded instance of its over having 
been atteched by law to the estates of any class of socage tenants in a manor ; 
see Elton on Commons, p. 105 ; but see Anon, (1464), Y. B. 4 Edw. 4, 221 B, 
where a plea of common of fishery appendant to a house and lands was held to 
be good. 

(o) Solme T. BuEode (1684), 3 Lev. 165. 

(p) 2 & 3_WilI. 4, 0. 11) ShuUleworth y. U FUming (1865), 19 0. B. 


(K. 


1 687. See, also, title EasxjczNxs iais Pbovitb i 


IBS, YoL XL, 


(j) Devotukire {DuleeYy, PaUinson (1887), 20 Q. B. D. 263, 271, 0. A,;'Eeroyd 
V. I'ouUhard, [1897] 2 Ch. 554, aflOInned, [1898] 2 Gh. 358, 370, 0. A. 


(r) Ndihwnberhnd 
lDufo)v.Ar««(1877),2L. 


V. Soughtott (1870), L. B. 5 Exdh. 127 : Devonthirt 
, „ Ir. 132. 

(«} Eotihamerland {Duk^ y. Ewgkim. iMfra,ptr Uabtut, B., at p. 131. 

W P. 674, ante, and Utvogthire {Duke) v. FaUinton, tapra, psr Eav, L.J., 

m state temj). tnc8r/« o* 13* 

(i) IkiA In seme instances the grantees claimed the whale, saving tc the 
aeetittei^ifmmrHOHAiLAY.VbLYl, p. 866;iIo(«e, 
Hh&tyerf^aEwpeshore, pp. ^ » 

(c) 1 BLOpOu, lathed., 289 ; IsteA, p. 280. 



Part III. — Pbivaxe Fishbbibs. 

bdion^ to the first taker, according to the rules and cnstoms observed 
in the locality (d). 

Sbot. 6. — Fhheries in Canals and Artificial Watercourses^ 

]286. In canals (including reservoirs and artificial watercourses) 
which are made over land, the right of fishing as an incident of the 
soil is primdjade in the owner of the soil, and he may let or other- 
wise deal with it (e). If the canal be made under an Act of Parlia- 
ment there may be special provisions as to the fishery (/). Where 
a river w canalised under an Act of Parliament, the right of fishery 
remams in the original owners unless the Act contains provisions 
to the contrary (g). In the case of canalised non-tidal rivers the 
public have no rights of fishery (A). 

1286. When a channel is artificially made over or the sea 
suddenly breaks through the land of a private person* and tidal 
water is allowed to flow thereon, the public right of fishing will 
not follow the tide, because the public right is dependent on and 
limited to the soil owned by the Grown, and the right of fishing will 
belong to the owner of the soil of such channel (i). 

Sect. 7. — Fisheries in Ponds and Lakes. 

1287. The owner of land in which a pond is situate is presumed 
to be also the owner of the pond and all that is in it (k). The law 
as to the ownership of the soil and fishery in a pond is the same as 
the law relating to fisheries in non-tidal running water (1). Any 
man may construct on his own soil a fish pond or water wherein 
fish are kept and nourished (m), but he must not do so on a common 
if he thereby disturb the commoners’ rights (n). 

1288. The law as to the ownership of the soil and the right of 
fishing in large inland lakes is by no. means certain. It has been 
decided that the Grown has no right de jure to the soil and fisheries 
of large inland non-tidal lakes, like its right to the foreshores of the 


(d) Alerdem ArOie Co. v. Sutter (1862), 4 Mocq. 336, H. L. ; see p. 636, 
P 0 «(. In the absence of special custom an action of trespass will not lie for 

t'Vrtmi.nn v. TTir.KfitnA ^1844)| JDaV. & 'M'ftr . 592)* 

to canals generally, see 


disturbance of fishing operations ( Young v. Michene ( 

(e) Woolrych, Law of Waters, 1st ed., p. 43. - 
tiue Bailwats and Canals. 

( /) (hand Union Canal Co. v. Aihbg (1861), 6 H. & N. 394 ; Snape v. Poibs 
(1823), 8 Moore (a p.), 23. 

■ ,) %rqrt^r. mdarns (1876), L. R 10 a B. 382. 
vrt) Ibid. : JfuMctt V. Bureh (1876), 36 L. T. 486. 

if) Oaidide Corporation v. Orahan (1869), L. R 4 Bxch. 361 ; Hale de Jure 
Msris, Part I. (Hargrave, Law Tracte, pp. 9, 16, 1», 37). 

Ot) See Pat^n, Fishery Laws, 2nd ed., p. 2^ ^7 of Waters, 

let ed D. 96* Larceny Act, 1861 (24 & 26 Viot. o. 96), s. 24 j Mahmous 
186 m & 26 rk c. 4, a. 32; datlu, v. Mercer (1869), 1 P. & F. 
492; weue’e Cow (1694), Owen, 20. . 

• (rf BrMow V. Cormkan (1878), 3 App. Oas. 641, 666; see p. 677, ante. 

(ml 2 Co Tnaf.. 199. in to his liability tqprovent .the water stored from 
es^w m pXn* v! FW^(W68), L. R L. 330 ; 1 Smith, L. 0., 1 1th ed. 

8lO,;*Meftofa r.Marskmd (1876), L, R 10 Exdi. 266 ; a^rt (1876), 2 Ex. D. 
I, d. Ait WHtM V. irad*» (1876), 2 App. Oas. $6; and tttla Nuisance. . 
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]dbg(bg|)ei& (o). it iiM been decided that the publio bare no 
ecbnfnon law right of hshing in navigable lakes ( p). tChe qnes^n 
Whether ^e presumption of riparian ownership to the medium fUmi 
aqua, which pertains to non-tidd rivers, applies to land abntiiing 
upon a lake has not been definitely settled (g). 

Apart from any question of riparian ownership, exclusive fisheries, 
both several and common, do exist in the large lakes of the kingdom, 
but the extent ef such fisheries depends on the facts of each case (r). 

Sbot. 8 > — Fuhmg from Banks of Rivers and Canals. 


Right to Sah 1289. The owner of a fishery has not of necessity any right to 
tom bank or go along the neighbouring banks for the purpose of teking 

(d riTer. because the right of fishery may be carried on by boats or 

other means without interfering with the adjacent shore («}. 

Fishing path. A right to a fishing path may be acquired by grant or prescription, 
and evidence of enjoyment for twenty years and upwards should 
be sufficient to warrant the judge directing a jury to presume a 
grant (t). Such a right may be prescribed for as appurtenant to a 
corporeal fishery and, sen&le, to an incorporeal fishery, because, 
though they be incorporeal rights, they so agree in nature and 
quality as to be capable of union without incongruity (u). The 
fact that a public highway abuts upon a river confers no right 
on anybody to fish therefrom, for no person except the owner of 
the sou has any right there except for the purpose of passage (a). 
The right, when exercisable over the wastes or copyholds of a 
manor, may be lost by the operation of an inolosnre Act or by 
enfranchisement by the Ibrd of the manor (t). 

Towing path. 1290. The public have no right to fish from the towing path of 

a ciffial or other artificial watercourse : whether the owner of the 


(o) Bristow T. Cormican (1878), 3 App. Oas. 641, 648. Aa to the tight of the 
Oiown to loieshore, see p. 074, anU, 

(p) V. Johnston (1868), 8 L B. 0, L. 68, Ex. Oh.; B. ▼. Burrow 
(1869), 34 J. F. 03, where it was held that the pmnt was not entirely settled, 
but the former case was not cited ; Pery v. Thornton (18M), 23 L. B. Ir. 402 ; 
see (TNeiU r. Johnston, ilWdl 1 L B. 237, O. A., where it was held that the 
public have no right to nsh in an inland non-tidal lake. 

(g) In Bristow v. Oomtican, supra. Lord BuoXBUnn, at p. 666, said he saw no 
reason why the law as to tirers and small lakes should not be the same, hut 
doubted. whether the presumption applied to a large lake like Lough N^h. 
See also Marshall v, VlUswater Steam Navigation Co. (1863), S B. A S. 732. ' ’ 

(r) In mieswater there is a corporeal several fishery {MarshoB v.. VOnwater 

Steam Navigation Co., supra. As to CoiBston Water (fishery in giVss), we 
SkMeworfh v. Le Plemitw(18W), 10 0. B. (w. s.) 687. ^ As to Whititoaea hfsre 
(obtnmon of fishery), see Hundr^ BoUs, Yol. H., p. 646. - ^ , 

(s) Woolrych, Law of Waters, p. 183 ; lyswieh (Inhahiiants) v. Btpime (1081), 

Bay. 11, 14, ]&. (fit. Sect gueeirt, when tite fiidte^ cannot be eaxwed cneaMlpt 
from tiio bank, • . . , ' u 

. ^ Jf) Oray y. Bond (1821), fi.Brod. 4t BhUs. 66? ; B. f. BOts (1813)^), 
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& t^e waters may fish from the towing hath will denena 
oii' tbs c(mstraction of the Aet of Parliament under' whioh they are 
made^ or on the terms on whioh the soil under such waters was 
conveyed, to the proprietors of such canal or watercourse (c). 

Saoi. Q^—Bounddfiti of Fisheries. 

1^ The extent in length of a fishery, in the absence of evidence 
to the contrary, is determined in the case of a manorial fishery by 
the bounds of the manor, and in the case of a fishery owned by a 
riparian owner, in respect of his riparian land, by the extent of the 
land itbutting on the river. 

^ The general rule for ascertaining the width of a fishery in a non- 
tidal iiver is that it extends usque ad medium flum aqwe (as far as 
the iniddle thread of the water), but it frequently happens in fact 
that the fishery extends over the whole breadth of the river (d). 

It has never been decided by the courts where exactly the medium 
jdm aqua is to be taken in the case of non-tidal rivers, but it has 
been decided what is the extent of the bed of a river, and conse- 
quently what is the width of a several fishery in a river (e). Prom 
this it seems to follow that the medium jilum aquae — the common law 
boundary between fisheries belonging to riparian owners — is a line 
running down the middle of the bed of the river, the bed being that 
portion of the soil of the river which is always covered with water 
and that portion which is alternately covered or left bare as there 
may be an increase or diminution in the supply of water, and which 
is adequate to contain the water at its average and mean stage 
during the entire year, without referedee to the extraordinary 
freshets of the winter or spring or the extreme droughts of the 
summer or autumn (/). 

1202. In tidal waters, where a fishery is not limited to the fore- in tidal 
shore but extends usque ad medium fUum aquae, the boundary will waten, 
be halfway between the low-water marks of ordinary tides on either 
side of the river (/). 

Sbot. 10 . — Fishery Leases and Licences. 

« 

1290. The owner of a fishery may lease it as a corporeal heredita- r^eaBe. and 
meat with the soil, reserving a rent in the same way as other *^“«**? 
corporeal hereditaments are leased, or he may let only the »* ““«”*•• 
incorporeal liberty of fishing either as to the whole of his fishery 
or for a limited class of fish or Hby certain modes of fishing (g). If 

■ V. . . • ■ ■ — — — ■■ — 

f«) See note (/), p> S81, ante, and oases there cited. 

(2 Oompare iWnrfwn v. Ashby, [1806] 2 , Oh. 1, 0. A. ; Smith r. Andrews, 
[IWl^C^ 678 ; Blount v. Layard (1888), cited [1861] 2 Ca». 681, n., 0. A. 

Part L, 0 . 6; Moorej History of the Fomshore, 


117 et ; 'but 
0 . A., over- 


Hal« d© Jure -y 

pp. WS6 dW, 406; Moore, History and Law o^B^enM, 
see pMrtMv OmservatfS v, Fswgd, Ham <6 
rtiHiiff ^Stores v. Burning, [1896 

flwt«niS«bed of the Kiaihee^!’ in the TI^m Ooasfvmoy Act, 1894 «7 * 
was tP be the sofl betwe« the %h.water marks ^ 

Vourtemty (Zo^ (1771), 6 



FisBomiiBi, 



ftwT. 10 . au- isfio^real right oulf is let it mast be by deed tinder jeel (h) 
nabOT A;.&ther 7 may be let by verbal a^emnent even mthont ah agreed 
iMuesaiid rent, and the landlord wUl be entitled to sne for a reasonable linm 
***®**^ for use and occupation (i). When the ownof of the fishery is also 
riparian omier, a lease by him of the riparian land presumptively 
carries Mtith it the right of fishing in the river ex advereo the land 
tissue ad medxwm, Jihm aqua(j), and to defeat this presumption it 
is necessary to reserve the right of fishing in the lease. 'Such 
reservation operates as a regrant to the lessor, his assigns and 
their servants, if the lease is executed by the lessee (&), and even if 
the lessee fails to execute he may still be bound to give effect to 
the reservation (2). 

1294. Besides the power of leasing the owner may, by parol or 
toflsh. by deed, license persons to fish. A licence by parol will not give 
the licensee a right to take away the fish caught, because a licence 
to take away fish is an interest in land within the Statute of 
Frauds (m), and must he by deed under seal (n). A parol licence 
merely renders the act of fishing lawful, and maj be revoked at 
any time, but reasonable notice of such revocation must be given (o). 
If valuable consideration has been given an action for breach of 
contract is maintainable (p). 


Eileet of 1295. Acgrant by deed of the right of fishing is not a mere licence 
mnt of to fish, but is a grant of the right to fish and carry away the fish 
Siiur/ ngbta. (jangjj lyij the grantees have a right of action against anyone 
who wrongfully interferes with their right {q). 


(h) Somenet {Dulc^ T. FogmU (1826), 6 B. & G. 876 ; Bird y. Higginton (1886), 
2 Aj. & El. 696; afibnied (1837), 6 Ad. & El. 824, Ex. Ch. If the fiehiue is 
done under an agreement not under seal, the court will restrain the landlord 
from interfering {Frogleg y. Lovelace {Earl) (1869), John. 333. See, also, title 
Deeds aeo Other Ikstbumbets, VoL X., p. 361. 

(t) Halford y. Priiehard (1849), 3 Exoh. 793; Distress for Bent Act, 1737 
(11 Qeo. 2, c. 19), s. 14, 

(f) Baviee y. Jones (1902), 18 T. L. B. 367 ; Jonee y. Daviee (1902), 86 L. T. 
447 ; Doe d. Fredand y. Burt (1787), 1 Term Bep. 701. 

(k) Durham and Sunderkma Bail. Co, y. Wd&er (1842), 2 Q. B. 940, 967, 
Ex. Oh. ; ReywM* y. Moore, [1898] 2 I. B. 641 ; Wickham y. Hauiker (1840), 7 
If. A W. 63 ; Dynevor {Lord) y. Tennant (1888)i 13 App. Oas. 279. 

{n Mom y. Bmeville, [1906] 2 Oh. 606 ; hut see Corcor y. Payme (1870), 4 
I. B. 0. li. 380. 

(m) 29 Oar. 2, o. 3. 

(n) ITehler y. Lee (1882), 9 Q. B. D. 316, 0. A.; Beal Property Act, 1846 
(8 A 9 Yiot. 0 . 106), s. 3. An incorporeal* right of fishing was held to be not 
such an interest in land as to enable a lessee to claim compensation under the 
Lands Olanses Oonsolidation Act, 1846 (8 A 9 Yict. o. 10) ; see Bird y. Oreat 
Eastern Bail, Co. (1866), 19 0. B. (E. s.) 268) eed quaere, when the eSCct of 
msldng the railway would be to destroy the fishery entirely. Eck a fom of 
aohnowledgment of lioenoe to fish, see Ensyclopssdia of Eorms aadJPipaoMents, 
Yol. L, p. 197. As to Uoenoes to enter upon land, see title ™A , t. 

: 4itp Ohattslb Bead. , . 

^(c) MeUar y. TToddns (1874),- L. IL 9 (A B. 400. As to what may amount to 
n|taoD)^le notice, see ZoiM y. Adams; f 1.9011 2 698. 

.. V. Bw-Jaiife rife73 film. 96, 0, A. For forms of leasSa and 

.-hsimM rights; see Bs^plopiiw of. Vonnsottd Pnoeden% Voi; TO., 

I»p,, 600 '#^.v-v 
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A ^^see ol a fishery under a covenant not to sublet nor assign the 
demised premises is not prevented from granting a limited licence 
to anot^ person to fish if the covenant does not restrict him from 
Bublettmg part of the premises (r). 

Skox. 11. — Evidence of Title to Fitheriee. 

Sub-Seot. 1. — By Documentary Evidence («). 

1296. Title to a fishery may be shown by production of the 
grant with possession thereunder or by proving possession for 
sufficient time to raise the presumption of a lost grant or to give a 
statutory title (t). In many cases the grant of the fishery is an 
ancient deed, and when a question arises as to what passes by the 
grant it can be explained by modem user (u). The words “ fishery or 
several fishery” are sufficient to pass the right to a fishery (») ; so, 
too, the word “weir,”or something of that kind (w), and if the grantor 
had the soil under the fishery the soil will pass by such a grant, 
because the owner of a fishery, in the absence of evidence to the 
contrary, is presumed to be the owner of the soil (a). A grant of a 
several fishery with livery of seisin and a reservation of a quit rent 
is a grant of a corporeal hereditament (6). 

1297. When the grant is made by the Grown it is construed 

strictly against the grantee, and it passes nothing by implication (c), 
but a ^ant by the Grown of a definite stretch of a several fishery 
may still be a good grant of a several fishery in part of the river so 
included, though as to the other part the Grown had no several 
fishery to give (d). • 

1298. In the case of non-tidal waters it is not necessary, though 
often very desirable, to trace the title to the fishery far back and 
to prove that it is an ancient one (e), but where the fishery is in 
tidal waters, if the grant is not forthcoming, it is imperative to 
show evidence of its existence before Magna Gharta (/), or such 
evidence as will raise a presumption that it was in existence as a 


fr) Orove v. PorUd, [1902] 1 CSt. 727. 

(<) As to documentary evidence in general, see title Etidencb. 

(t) As to prescription under the doctrine of a lost grant, see title Easbusnts 
AHD Fbovits A Pbbkdiib, Vol. XI., p. 264; and as to prescription generally, 
ibid,, p. 2d6. 

(«) Beaufort (Duke) r. Swamen Corporation (1840), 3 Exoh. 413 ; Devonthire 
{Di^) T. PaUinton (1887), 20 Q. B. D, 263, 0. A- 
(v) London AUerman v. APMMwy «(1657), 2 Sid. 8; Throekmerton v. Traty 
(1665), Kowd. 145 ; Maleolmton v. O’Dea (1863), 10 H. L. Oas, 693 ; Neill ▼. 
Deootuhire (Duke) (1882), 8 App. Oas. 135 ; Banbury v. Jenkins, [1901] 2 Ob. 
401. 

(tel Setnhury v. Jenkins, supra, 

W A.-O. V. Emerson, [1891] A. 0. 649; Bindson v. Ashby, [1896] 2 Ch. 1, 
0. A.vP«rf*«ricA8 V. Jfoson (1774), S Ohit. 668, ^ also m 578, o^. 

(6) JdarshaU v. UUeeuiater Steam Navigation Oo^ (1863), 3 B. & S. 732. 

(A ^al Fishery of Banns Case (1610), Day. h, 55. 

(ift ^nhuni V. Jeimns. supra. 





Vcl. yt., p. 484; Vol. VH., p. 316. 
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>;$Krh». 86|K»|wi»%6reditainukt that dftto. What amoant olisvideoee 
#rldeaMi. fa ttlMjesaarj to estaUigh ^thia mast dapend graatiy on the ptttiei^at 
fiiciits of the eaae, but the evidence naust be aueh -ae to eataolish .that 
Fiwe^Bi the fishery has been dealt -with as of tight, as a distiiict and aeparate 
property, and that there is nothing to show that its origin is 
modem Evidence of possession during living memory has been 
held sufficient to sustain a title founded on ancient dooumehts (h), 
utd wh«a tile fishery is granted out by a Crovn patent and is 
foUbved by sufficient user, it is sufficient evidence that the fishery 
vras create befcMre Mi^^na Charts (t). 


SuB>SxoT. Uter. 

Eridenoe of 1299. As a perfect documentary title is not sufficient to maintcdn 
an action against a irespasser or a person claiming an adverse right, 
when the title is in issue, it is necessary to give evidence of posses- 
sion under the documentary title ( j). What amount of possession 
is requisite must vary according to circumstances; what may 
demonstrate it in one case may be quite inadequate in another. 
The character and value of the property, the suitoble and natural 
mode of using it, the course of conduct which the proprietor might 
reasonably be expected to follow with a due regard to bis own 
interests, are to be taken into account in determining the sufficiency 
of possessi<m(k). 


Acts of 
otmerahlp 
over parte 
of the 
iltberj. 


What 

evid^oe of 

possession 

necessary. 


1300. In proving possession it is not necessary to show acts of 
ownership over every part of the fishery, when it happens to be a 
connected and unbroken, entity, for the owner of a fishery cannot 
be expected to prove proceedings indicative of his ownership of 
eve^_ part of the fishery, and, if he show exercise of dominion over 
certain parts in accordance with a claim of title to the whole, such 
evidence may be decisive as to his ownership of the whole fishery (1). 
If though the fishery be an unbroken entify, a ttnum quid, but the 
title to parts of it are distinct, acts of ownership in one part are 
not evidence of ownership of the whole (m). 

180L Ownership may be proved by old leases and counterpart 
leases. Evidence of payment of rent under such leases amounts 
to a clear and distinct evidence of possession (n). Demises by copy 


(;) 3fole«im$on y. O'Dea (1663), 10 H. L. Oas. 093; £dgar v. Mngli$h Fi$hertif 
Bpteiai OonmitsioMri (1870), 23 L. T. 732, 

(h) Athwwth V. Brmmt (1860), 10 L Oh: E. 421. 

(0 (1224-6) 9 Een. 3; ITaH r. BeuoMhirt'iDvM (1882), » App. Oas. 130, 
180 ; sad see (yNtOl v. Men (l309), 9 1. 0. L. B. 132 ; Ttght. v. [1807] 

1 T. Tl:, 140. 


, NM V. {DuMq ftt p* 148; Bhani w* Lf/msri (i886}i 

— L [1891] 2 Oh. «i; n., 0. iJ i. , ' . ■ 

.(li) Ift»d AdvotaU’ V. LoKA (£cwdQi (1880), 0 App Cae. 273, 3^; v. 
«H«ra, stp.<66. , 

7' (183$, 2 1£. A W. 826 ; NeUt V. 

\ltrd AimaOt y.'Tomg, JSfmih Britiah Baik do. y. (188$, 13 

d-lt-P. 7. ■ ' ' '■ 

Oaa.--i34T j-r-jratgAv;.' 
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of .00^ roll. Jo), licctnoes (p), aii4 poBsessory enite are likewise 
evidepEoe. Acaons against trespassers, even thongh judgment went 
by c^nl^ of pleading (q), convietions (r), and accounts of ministers, 
r^hrers, and stewaiins showing receipt of rent or profit from the 
fishery («}, and surveys (t), are admissible as evidence to prove 
possession. ; 

Land tax assessment books may be evidence of ownership of a 
fishery (a). In the case of poor rate assessments before 1874, only 
fishenes irith the soil were rateable (b). Many other documents 
may be proof of possession on the general principles of evidence 
as to possession Jc). In the case of fisheries in tidal waters, evi* 
dencef of reputation is admissible, because the public interest is 
involted(d). 

13^. Evidence of ownership of eyots and islands in a river raises 
a presumption of ownership of the soil of the river {e). Fishing by 
mean# of a weir or similar fixed engine is evidence of possession 
of some several fishery in or near those places (/). Weirs are 
evidence of ownership of a corporeal fishery!^), and a grant of 
weirs is a grant not only of a mere right of fishing, but of a corporeal 
hereditament consisting not only of the soil in which particular 
weirs are constructed, but of the soil over which the river flows and 
upon which there is a right to construct weirs for the purpose of 
taking fish (k), and such a grant may pass a continuouef fishery (i). 



(1882), 8 App. Cas. 135; JtftM^aveT./ncloaura C(»»mt«Mcmer«(1874}, L. B. 9Q. B. 
162. 

Emenon, [1891] A. 0. 649. 

Alhn (1808), 1 Camp. 309 ; Neill v. Devonthire (Duke) (1882), 
o App. vas. ioa, 162— “167 ; Mcttifieill ▼. Eiehef (186^, 5 0. B. (n. S.) 866 • jBAille 
T. CoMheeter Corporation (1868), 37 L. J. (O. P.) 278, Ex. Ch. 

(q) Neill T. Devonehire (Duke), supta; VoogMy. Winch (1819), 2 B. & Aid. 

662; Oalcrajl v. Queri, [1898] 1 Q.B. 769, 0. A. ; Malcolmem v. O’Bea (1863), 
10 H, L, Gas. 693. , _ 

(r) BmrtA V. Anrfrawa, [1891] 2 Ch. 678. . r. u 

(t) A.-G.V. Emereon, tupra; Ecceter Corporahon y. Warren (1844), 6 Q. B. 

773^ Pereival V. Naneon (1861), 7 Exoh. 1 ; Doe d. Strode y. Seaton (1834), 

«> Edqar v. Englieh Fitheriee Special Oommieeionere (1870), 23 L. T. 732. 

(0^ Dm d. Strode v. Staton, eupra; Smith v. Andrewe, tupra; ▼. 

A^rmot (1902), cited in Moore, Hiatory and Law of BisheneB, p. 147 ; Wdherforet 

18^'m &^38 Viot. 0. 64); see also R. y. EUie (1813), 1 
M. ft 8. 662 ; and tiUe B^s ahd 

(cl See, eeneiallT, title EvEDBHOBfVoLXIIL ^ , 

(d) 2«ajfv. Dtwmhire (Duke), ivpra, at p. 186; Cakrqft y. Gueit, tupra, 

wh^ proofs of deceased witnesses were admitted. _ _ . . 

(e) Hale de Jure Maris, Part L, o. 6 (HargraTO, Law Tracts, p. 36) ; ^ 

Cpmnma Comervatora t. Moore Sievene, [1904] 1 Oh. 

(/Y N^ T. DevotuMn (Bale), eupra, at p. 148 ; £ord Advocate y. Ifovat (Lord) 

(AWot) Chee (1317),. Hate de Jnie F«rt L, c. 6 

(iStSiCllw Tracts, p. 20). For meaning of “W^.’» in Sahnon F^e^ 
Aet^Ma'wL 609 viet. - For other meanings, see Nei(l y. Devonthtre (Bufo), 
tmi^-<'itmdlmtmy7 &Dea, .twira ; A.-<7. v. Efnmon, 
^^m^STjenUne.l^mXi Oh. 401, , 

‘itittV. Gkantp (1646), 6X1* B. 299.,,,. - 
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attfi. 11. The gilfltence of & weir in navigable rivers at the time of the passing 
Bvldenoe of of the Salmon Fishery Act, 1861 (f), is strong evidence of the 
^ antiquity of the fishery, because the statutes relating to weirs (jk) 
from Edward IIL’s reign and onwards' made weirs, which' were not 
in existence in the time of Edward I., illegal. Gutting weeds, 
building piers, tiddng gravel, fencing off drinking places for cattle, 
protecting the banks by stakes, if done by the owner of the fishery, 
are evidence of the ownership of the soil (1). 

dm iqr 1303. In the case of tidal waters, once it is shown that the water 
pnbiui. made a several fishery before Magna Gharta, no length of user 

by the public can give them any right, because the public cannot 
prescribe for a prq^t d jprendre in alieno iolo, nor can they acquire 
it under any Statute of Limitation, and an incorporeal right of 
fishery cannot be abandoned because it can only pass by deed (m). 

Usage by the public, sufficient to raise a presumption of a similar 
usage from time immemoral, will not avail to displace a prescriptive 
right supported by written title and long possession^). 

In tidal and in non-tidal several fisheries user by the public will 
not avail to give the public a right to fish (o), but it may be evidence 
that the possession of the fishery is not in the person asserting a 
paper title to it (p). 


Oierbj 

indeSnlte 

bodies. 


Vierl^ 

riparian 

owneis. 


1304. Uber by uncertain and fluctuating bodies, as inhabitants 
of a town etc., has the same weight as acts by the public, but user 
by definite bodies, such as copyholders, may .establish a right to 
a common of fishery (q). 

1305. When a claim is set up by a riparian owner as against the 
ow^er of a several fishery, the former must show that the exercise 
of the riparian right has been exclusive of the owner of the fishery, 
as proof that the latter had also regularly fished there would 
show that the riparian presumption did not arise, but that the 
former had only a common of fishery (r), or was a tenant in 
common of the fishery or a trespasser (s). 


(/) 24 ft 25 Yict. 0 . 100. 

(A) Stat. (1351) 25 Edw. 3, stat. 3, o. 4; stat. (1371) 45 Kdw. 3,c. 2; etat. 
(1402) 4 Hen. 4, o. 11 ; etat (1423) 2 Hen. 6. 0. 19 (all repealed as being 
obsolete) ; ITiWiame y. WUaxe (1838), 3 Nev. ft P. (o. D.) 006 ; and LteonMdy. 
liOntdvde (1870), L. XL 5 0. P. 657, 675 et ew. 

(l) B. T. Old Alrtrford {InhaUtanU) (1786), 1 Term Eep. 358 s Hanbury y. 
Jenkins, [1901] 2 Oh. 401 ; A.-O. Y. JSn»«r«jn,J|1891] A. 0. 649, 660. 

(m) Neill'v,2>evon$hire(Duke){l^2),BJkyf.Ou. 135,perLordSsisoBirB,Ii.C.. 

at p. 154. 

fn) Neill y. Devonshire {Duke), etgsra, at p. 166. 

(o) Neill Y. Devonshire {Dvike), supra (in tidal waters) ; Smith v. Andfeuu> 
[18911 2 Ch. 678; Sloml y. Layuri hm), cited [1891] 2 Ch. 681, n., 0. A. 
(im-tidal riyer) ; Dory y. Thornton (1889), 23 L. B. Ir. 402. 

4p) Blount Y. Xavam, supraf 

\g). See title Ooicuom, '^1. lY., bp. 470, 491. ■ 

(r) plaieiford Fishery District Oontervafors y. OmmoBy (1889), 24 1. IW T. 7 ; 
ompBpe JBiltdeon y . AMhy, [1896]'2 Oh. 1, 9, 0. A. 

^s) V. NinsOa (1859), 11 L 0. L. B. 242, Ex; Oh. 
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6 rot> 12 .— and Obligations of Owners qf Fisheries and 

Others. 
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1306. The owner of a fishery has the right to a free passage for 
fish to his fishery and a right to catch every fish finding its Bieiiti of 
way there which he can by art or industry, but ho must not owner of 
obstruct the passage of fish up or down the river in a manner not ** 017 . 
essentially necessary to the exercise of the right of catching fish (t), 
nor do anything which may cause the water on his land to inundate 
his neighbour’s fishery (a). A riparian owner who is not the 
owner of the fishery ex adverso his land must not make erections 
on the bed of the river which may damage the fishery {b) ; but he 
may fence in drinking places for his cattle and do works to the 
banks reasonably necessary for the protection and enjoyment of his 
land(c). No one has any right to pollute the water of a several 
fishery (d). If the fishery be a public one, pollution, being a 
nuisance, cannot be prescribed for against the public (e), and if it be 
a several oyster fishery created under the Sea Fisheries Act, 1868, 
or a private oyster bed, it is protected by the Sea Fisheries Act, 

1868 (y). 


Shot. 18. — Ownership of Fish Caught and Larceny. 

1307. There is no absolute property in living fish* other than Qaaltfied 
oysters, mussels, and cockles on certain lands, for fish are wild property 
animals, and are not goods and chattels; but there may be a 
qualified property in them as in other wild animals (g). 

m 

1308. Unless reclaimed in possession, as in a tank, stew or net, When Ssh 
fish are not the subject of larceny at common law, but in other cases 

they are the subject of larceny by statute (A). 


(<) EamiUm v. Donegal {Marquis) (1795), S Eidg. Pail. Eep. 267 ; Barker v. 
FauUcner (1898), 79 L. T. 24. , , 

' ’ Courtneu v. Golkt (1697), 1 W. Baym. 272 (removing a dam). 

Bridges v. IUgMon (1865), 11 L. T. 653. 

Banbury v. Jenkins, [1901] 2 Oh. 401. 

Id) Aldreds Case (1610), 9 Co. Eep. 57 b, 59 a. As to eMemont to pollute 
water, see title Easembmts and Profits 1 Prendre, Vol. XI., p. 317. As to pol- 
lution of water generally, see titles Nuisance - Waters Ara WArancoyHSES. 

W A.-G. v. Birmingham Borough Oounctl (1858). 4 K & J. 528 ; Btdeler v. 
OMon Local Board of HeaUh (1862), 6 L. T. 778 ; A.-ff. v. iuton 
ofEeaBh (1866), 2 Jur. (n. s.) 180 : Olrfo^. Hurd (1856), 6 De G. M. & G. 
876, 0. A. ; Fitegerald v. Firhavk, [4897] 2 Oh. 96, 0. A. 
f /1 31 & 32 Viet. 0.46, ss. 67i 68; Foster v. Warbhn^ Urhan Ootmetl, 
190611 K. B. 648, 0. A ; see judgment of Walton, J., 8. 0. (1906), 21 

Ai£^fvST^!“366; OMd v. (1639), Crq. to. 

ml By steer (1704), 3 Salk. 29J. There is not sufficient property in ^ 
nearly enclosed in a net to maintain an action of tre^reijremflt a person who 
pStffir capture ( Young v. Hichens (1844J, 6 Q. B. OOSl As to o^enjip 
of and prepay m oysWs, mussels, wd 

(31 ft I 2 0 . 46}, ss. 61, 63, 66; Sea Eishenes Act, 1884 (47 ft 48 Tiot 

** 5. 6W.’ ^ to title Animals, Job I-. P- 370 ; to* (l^h 

20; Paterson’s Fishery Laws, 2nd ed^oh. 6; A v. Steer, svgra. 
Sm, title Ci RTwiN AL Law and Proobdube, YoL IX.j p. 64i. 
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SbL ate.iOi^ subjeet ol toA&iand 

becoma theatMolote property of the owner of . t):^ fishery 
or Of the person in whose possession they rightfully are(«)i. ; In the 
ease of capture and killing by trespassers, they are hot ^e suhjeot 
of Iaroeny(k). 

1310. Eveiyone Vho unlawfully and wilfully takes or deeth)3rs 
aujr fish in any water which runs through or is on any land 
adjoining or belonging to the dwelling-house of the owner of such 
water or to the person having a right of fishery therein, is guilty of 
a misdemeanour; but if the offender was taking, or desiaroying, 
or attempting to take or destroy, the fish in such water by 
angling between the beginning of the last hour before sunrise and 
the expiration of the first hour after sunset he is only liable to a 
fine not exceeding £6 (I). 

Everyone who unlawfully and wilfully takes or destroys, or 
attempts to take or destroy, any fish in any other water, nut in 
water which is private property or in which there is any private 
right of fishery, is liable to pay, over and above the value of the fish 
taken or destroyed, a sum not exceeding £5, but if the offender was 
angling between the beginning of the last hour before sunrise and 
the expiration of the first hour after sunset he is only liable to pay 
a sum not exceeding £2 (m). 

In the cdse of an offender against the provisions of the Larceny 
Act, 1861 («), the owner of the ground, water, or fishery where 
such offender shall be found, his servant, or any person authorised 
by him, may demand from such offender any rod, line, hook, net or 
other implement for taking or destroying fish which are then in his 
possession, and on his refusal to deliver them up may seize and 
takejihem from him for the use of such owner. 

If, however, the offender was angling between the hours above 


(«) B. y. MaUUon (1902), 86 L. T. 600, 0. 0. B. Fish raught in the high seas 
ate the property of the owner of the filing vessel on which they were landed. 

(h) Sm title Aimuxs, Yol. L, p. 371. Under the Salmon and Freshwater 
Fisheriee Acts, poachers are in some instances h'able to forfeit the fish they hare 
caught (Salmon Fishery Act, 1861 (24 & 25 Tiot. o. 109), es. 12, 14, 15, 17, 21 ; 
Salmon Fishery Aot, 1865 (28 A 29 Yiot. o. 121), s. 64 ; Freshwater ^heries 
Act, 1878 (41 & 42 Flct. o. 39), s. 11 ; Freshwater Fisheriee Act, 1884 (47 A 48 
Vioi 0 . 11), s. 1). The fish so forfeited are disposed of as the court directs 
(Salmon and Freshwater Fisheries Act, 1892 (55 A 66 Yiot. c. 50), s. 4). 

({) Larceny Act, 1861 (24 A 25 Yict, o. 9Q, a 24. **l^e** here means 

**catohi^,’’ and manual possession is not required (B. v. Olovtr. (1814), 
Boss. A Sy. 269, 0. 0. B.). The tram “ fish ” in uiis Aot is used in its oraraary 
popular sense and includes sheU-fish {CaygUf r. ThumiU (1686), 83 W. B. 581 
(fif^Water crayfish) ). The term water ” iUctudes tidal and non-tsdsl water 
(Felw T.. Btreh (1867). 8 B. A E 336). ^ Adjoining " means " in actuhl oohUict 
with*^ (a v^ jr«i^ (1829), Moo4 A M. 341). 

(m) Larceny Act, 1861 (24 A 25. 5^' ^ 98)«,>> 24. For meuiihg. of terms 
“fish” and “wat^;" see note (fi, On! a prosecution fdr,.anL!ofteace 

:.i|^|iitt^the Larceny Aet» 1861 (24 A.26 Vict. 6. 96), a 24,itiBSUfib>ihttt:t5p(oye 
.(^IhAnSence was committed, whefi tfaiii.houndary of any tihridt, ios^hittxp, or 
^ %% <* ly the dde of Jhe wataiT, tdiher in the parjdu. to«lum^:lifi' ^ 
tt«!ieft>}dtt. the indictment, or iufotmafioh, or in any pai^' 
e^^^ jrotg^ereto (t54d.). 8ee«hlo :^tte OBOCtSAXi 
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Fishbbibs. 


the taking ftoiitt oti up by him of toy implement 

u|w ^ toglere exempts him from the payment of any 4ftmagea or 

An ' olteuder not iMing an angler in the daytime may be 
immediately apprehended without a warrant by any person and 
forth^th taken before a neighbouring justice of the peace (p). 

Everyone who steals any oysters or oyster brood from any oyster 
b^layum or fishery being the property of any other person, and 
suflMentiy marked out and^ known as such, commits a felony, and 
is liable to be punished as in the case of a simple larceny. Every- 
one yho unlawfully and wilfully uses any dredge or any net, 
instrument, or engine whatsoever withui the limits of any such 
oystei^ bed laying or fishery for the purpose of taking oysters or 
oysteir brood, though none be taken, commits a misdemeanour, and 
is liable to imprisonment for any term not exceeding three months 
with br without hard labour (q). 

It ^ould seem that it is a felony punishable as a felony at common 
law to steal oysters, mussels or cockles, in or on any oyster, mussel 
or cookie bed within the limits of a several oyster, mussel or cockle 
fishery granted under the Sea Fisheries Act, 1868, or oysters in or 
on any private oyster bed, and sufficiently marked out or sufficiently 
known as such, because such fish are the absolute property of the 
grantee or of such owner, and are deemed to be in his actual 
possession for all purposes civil or criminal (r). 
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Part IV. — Fisheries in Relation to Navigation. 

1311. Where the right of navigation exists, though it is simply Navigition 
a right of way (o), yet it is a right which takes precedence over the o^er f Aerie* 
right of fishing, and the navigator may place his ship in a fishery 
and stay there as long as reasonably necessary for the purposes of 


(o) Larceny Act, 1861 (24 & 25 Yict. c. 96), & 25. A tenant of a fiahery has 

no power to seise fishing tackle unless authorised by the owner, and no person 
is entitled to take the fish caught by the offender except they be the subject of 
larceny at common law ; see Paterson’s Pishery Laws, 2nd ed. at p. 6. When 
taking ^e tackle of an offender no more force than is necessary must be used 
{WU&m T. SodMm, (1833), 3 Tyr. 8U). The tern “ angling ” does not mdude 
th© bf rough lines consisting of two pegs driven into the ground with lines 
■Ud hooks am a stone attached (Sarttard v. EoberU (1907), 96 L. T. 648 ; 71 
J. P. 277); * 

(p) Larceny Act, 1861 (24 25 Wot. o. 96, s. 103). 

wuniot ..genjmUy, see title OBncntAi, Law aud 
PP; 800 A;*w.: , 

(«) Larow Act, 1861 (24 & 25 Viet. c. 96), s. 26. v . 

M SeimeriM Act, 1868 (31 & 32 Viot. o. 46), ss. 51, 62, 66 ; S^FishenM 
(47 A 48 Viot. 0. 27), s. 1. The terms •' oysters” and “mussels” 


Als to arrest without a 
PEOOBDXmE, Yol. IK., 




wspeqfiwilT indude brood, waiei half-ware, spat wd^wn rf oyti^ and 
niussi^' i^fflMQtively (Sea Fisheries Act, 1868 (31 & 32 Vict. c. 46), s. 28) j 


Ifeu»7l877), 2 App. Oos. 889. ®e ri^t 


E. L. Can. 1 



of navigation (see 0ann v. WkUHa^. 

206; A.-O.v. 
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nayigatiia, but ha mast not vrantonly or malioioitBly so as . to 
>fe)rh an injury to the fishmy (it). In the ^xeroisa of hu ri^^t the 
nwrigator mast not let Ms vessel ground on the fishery so as to 
do damage, unless in the coarse of her navigation it becoMes 
necessary so to do (c). If he acts negligently in this respect he may 
be sued at common law, or his sMp may be arrested in an admiralty 
action (d). 

1^. Fisheries must not be carried on so as to be a nuisance to 
navigation (c), but the navigator must not damage the fishery or 
abate an obstruction unless it does him some special injury beyond 
that which is suffered by the rest of the public (/). His remedy is 
by indictment (g). Erections in the soil, originally not nuisances 
to navigation, may become so owing to the navigable channel 
changing its coarse, because, unless authorised by statute, they can 
have been erected in navigable waters subject only to the 
paramount right of navigation {h). 

13!^. An exception to the rule that the right of- navigation is 
paramount to the right of fishing is made in favour of aftii»n g 
4^ing boats. All vessels under way must keep out of the way of 
sailing vessels or boats fishing with nets, lines or trawls, when such 
latter vessels or boats are not obstructing a fairway used by vessels 
other than fishing vessels (t). 

This rule applies to ships of all countries when navigating 
within the territorial waters of this kingdom in which the Gollisidn 
Eegulatione, 1910, apply, and to vessels of Great Britain, the 
Argentine Republic, Austria-Hungary, Belgium, Brazil, Bulgaria, 
Chili, China, Costa Rica, Denmark, Ecuador, Egypt, Prance, 
GemiMiy, Greece, Guatemala, Italy, Japan, Mexico, the Nether- 
lands, Norway, Peru, Portugal, Roumania, Russia, Siam, Spain, 
Bwedw, Turkey, the United States, and Venezuela, when navigating 
the high seas outside the territorial limits {k). 


il) Atm. (1808), 1 Camp. 817, n. 

(c) Tfe O^via 8J^ (1887), 6 Asp. M. L. 0. 182; OOehuler OorponOm v. 
Bfwfo (1845), 7 Q. B. 339 ; see, abo. The Bien (1910), 27 T. L. E. 9. 

(fO *he Swift, [1901] P. 168. As to arrest of amp, see title AniaaALTT, 
V(U. L, pp. 81 et etq,. 


(e) Corporation y. Brooke, eupra; Hale de Portibas Maris (Har- 

greeye, Law Tracts, p. 85). 

(1838),,8 Al & el 814; Dimes v. PtOep (1850), 16 
QL B. 276, 283, ^ 

to) A. T. Detts (I860), 16 Q. B. 1022. . . 

(h) Willtam V. Wtlcoa}, iujpra. * 

,.(♦2 {Statutory Boles and Olden, 

mo. No. lim; Merchant Sluppmg Act, 1894 (67 A 68 Viot o. 60). i 


further, title SHmiNO iim NAVXOAItOir. 
(i) Ibid. 


, a 418; see. 



V.—Statutoby ENAOTMBir^ RfiLATiNa xo Salmon bto. 

Part V. Statutory Erfactments Relating 
to Salmon, Trout, Char, and Freshwater 
Fisheries. 


Sbot* Im'^^Ifitvoductiofi and DcfiniiionBm g 

1M4. pe salmon and freshwater fisheries have been the ^ 
subject of numerous statutes for their regulation from the reign of 
onviaida. With the exception of Magna Chartaf the 
Statute De Prerogativa Regis, and a few local Acts, the statutes of Hist 
date OTior to 1861 have been repealed, and these fisheries are now 

Salmon and, Freshwater Fisheries Acts, Ste 
1861 — 1892, the Fisheries (Norfolk and Suffolk) Act, 1896, and the and 
Salmon and 1 reshwater Fishery Act, 1907 (Z). watc 

One of the aims of the legislation from the first was to remove objc 
obstructions to the passage of fish up the rivers, and a fresh 
endeavour to effect this object was made by the Salmon Fishery Act, 

1861 (m)j which forbade the use of fixed engines which were not 
lawfully exercised at the time of the passing of the Act, and 
required that fishing weirs and fishing mill dams then lawfully in 
use were to be so constituted as to allow of the passage ol fish. In 
consequence of these provisions it became necessary to ascertain 
what fishing machines^ were lawful, and by the Salmon Fishery 
Act, 1805 (w), a Commission was appointed to inquire as to the 
legality of all fixed engines, fishing weirs, And fishing mill dams in 
use within the lirnits of the Salmon Fishery Acts, 1861 and 1866. 

The Commissioners thus appointed were required to give Spe< 
cer^cates for fixed engines, which are conclusive evidence as to 
their legality, and, with regard to fishing weirs and fishing 
mill dams and fixed engines, their duty was to remove, or render 
incapable of catching fish, such of them as they found to be illegal ; 
but they appear to have had no power to grant certificates as to the 
legality of fishing weirs and fishing mill dams (o). 

(Z) Besides the statutes relating to these fisheries generally, there are various 
Acts relating to mrticular rivers or localities, e.g^, the Derwent (3 & 4 Viet, 
c. xliv.) ; Muford Haven (46 Geo. 3, c. xiz.) ; Norfolk and Suffolk (40 & 41 Yiot. 
c. xoviu.) ; Severn and Voruiew (18 Geo. 3, o. 33) ; Solway (40 & 41 Viet. c. ccxi.) ; 

Stour Biver (Essex) (4 & 5 Ann. o. 2, local) ; Taw and Torridgo (38 & 39 Viet, 
c. olxx.) ; Tees (21 & 22 Viet. c. cxli. ; 56 & 67 Yict. c. cxc.) ; Thames (67 & 68 
0 . clxxzvii.) ; Tweed, vaiious public and local Acts : see I’eport of Tweed 
CrannissidnerB (parliamentary Papers, Yol. 46 of 1846). Inasmuch p those Acte 
have a purely local application and vai^ considerably in their provisions, it has 
been found impracticable to set out in detail in this article £he regulations 
affecting iuiy .|Aitioular river. For such regulations reference should be made 
to the pai^olar Act in question. Certain provisions of the Freshwater 
^isheriee Aet^, 1878 and 1884, apply to Norfolk and Suffolk (Freshwater 
Fish^iiee Act, 1884 (47 & 48 Yict. o. H), «)• • 

(my 24 A 26 Ylct. 0 . 109. 

(4«8 ft29 Yict 0.121. . , 

(o) 3ut see Dwfmhire (IhJee) v. Drohan, [1900] 2 1. E. 161, a ease under thU 
utnolii 'iPUmry (Zrela^ Act, 1863 (26 & 27 Yict o, 114), s. 9, where a oextifioate 
given hy llA lipociaL Commissioners in 1866 ae to, the leg^ty of a weir wiM 
I held to wtekmeive against all the world as to eneh togalUy. 
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Under the Salmon Fishery Act, 1866 (jp)) salmon fishery districts 
>ser6 created and regulated by boards of conservators. In 1878, 
fishery districts and boards of conservators for trout and char 
fisheries were sanctioned, and numerous provisions relating to salmon 
were applied by reference to trout and char (q). In 1884 the coarse 
fish were dealt witib by the Freshwater Fisheries Act, 1884 (r), in 
the same way. There may be boards of conservators having power 
as to salmon, boards of conservators with power as to trout and 
char, and boards of conservators with power as to coarse fish («). 

By the Salmon and Freshwater Fisheries Act, 1907 (t), the 
Board of Agriculture and Fisheries has power, on the application 
of certain persons, to abolish any board of conservators and to 
create a fresh board with all the powers of the Salmon and Fresh- 
water Fisheries Acts or such .modifications thereof as the Board of 
Agriculture and Fisheries may determine (u). 


1316. “ Salmon ’’ includes all migratory fish of the genus salmon, 
whether known as salmon, cock or kipper, kelt, laurel, girling, 
grilse, botcher, blue cock, hlne pole, fork taU, mort, peal, herring 
i^peal, may peal, pugg peal, harvest cock, sea trout, white trout, 
sawin, buntling, gumiad, tubs, yellow fin, sprod, herling, whiting, 
bull trout, whitling, scurf, bum tail, fry, samlet, smoult, smelt, 
skirling or^scarling, parr, spawn, pink, last spring, hepper, last 
brood, gravelling, shed, scad, blue fin, black tip, fingerling, brand- 
ling, brondling, or by any other local name (a). 


1316. “ Young of salmon *’ includes all young of the salmon species, 
whether known by the names of fry, samlet, smoult, smelt, skirling 
or skarling, par, spawn, pink, last spring, hepper, last brood, 
grawelling, shed, scad, blue fin, black tip, fingerling, brandling, 
brondling, or by any other name, local or otherwise (a). 


1317. ^ “ Biver ” includes such portion of any stream or lake with its 
tributaries, and such portion of an estuary, sea or sea coast as may 
from time to time be declared by the Board of Agriculture and 
Fisheries to belong to such river (b). “ Salmon river ” means any 
river as above defined frequented by salmon or young of Ha.tTnr>n (c), 

1318. "Freshwater fish” for the purposes of the Freshwater 
Fisheries Act, 1878, includes all kinds of fish (other than pollan. 


! c)28&29Yiot. 0.121. 

^ Fredivater Fisheries Aot, 1878 (41 ft 42 Yict c. 39). 
r) 47 ft 48 Viot. o. 11. ' 

«) The Sslmoti aid. Freshwater Fisheries Acts ate a good example of the 
confusion thatjs oaused bv legislation by reference. 

(<) 7Edw. 7,0. 16. , 

(tt) Ibid., s. 2; and see p. 698, pott. 

(a) Salmon Fishery Act, 1861 ft 26 yiot. o. 109), s. 4. 

(6) Salmon Fishery Aot, 1866 (28 ft 29 Viefc o. 121), ss. 3, 4, 6. Ai to what 
^y be desoribed as a tributary of a riror, see Merri^ V. Oadwadader (ISOl), 


y, see tirie WxTSxs Aim Waxibooubsxs. 
^"hoty AtA, 1866 (28 429 YhA a l2l)» A A 
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tropit^ohM, aad eels) whieh live m fresh water, exeept those kinds 
which migrate to or from the open sea (d). For the purposes of lotto* 
the Freshwater Fisheries Act, 1884 {e), the term means any hsh living ductlon and 
penpanently or temporarily in fresh water exclusive of salmon (/). l>efioltiona. 

Soar. 2 .' — Supervision of Fisheries. 

1819. The general superintendence of salmon and freshwater Sapmision 
fisheries throughout England is vested in the Board of Agriculture Boani.of 
and Fisheries (g). To eieot this the Board has power to appoint 
inspectors, and settle their duties (h). These inspectors must make 
reports to the Board containing a statistical account of the salmon 
and freshwater and sea fisheries over which the Board of Trade had 
jurisdiction in 1886, with such other information as may be 
collected, and suggestions for their regulation and improve- 
ment (t); and these reports the Board must lay annually before 
Parliament (j). 

Sbot. 8. — Powers and Duties of the Board oj Agriculture and Fisheries 

under the Salmon and Freshwater Fisheries Acts, 1861 — 1892. 

Sub-Sect. 1. — Aa to Salmon Fiaheriea* 

1390. When the owner of q fishery or a board of conservators Powers of 
desires to attach a fish pass to a dam in existence in 1861 the 
Board of Agriculture and Fisheries has power to consent thereto, fisheries, 
and to approve the form and dimensions of such pass, provided no 
injury be done to the milling power, or to the supply of water to or 
of any navigable river, canal, or other ‘inland navigation. This 
consent cannot be given unless the owner of the dam agrees, or 
the Board has heard and considered his objections (k). 

If it appears that it is not possible to attach a fish pass to the dam, ^isb passea 
the Board, on petition by the owner of the fishery or by the board of 
conservators to be allowed to purchase so much of the bank adjoin- 
ing the dam as may be necessary, and after certain formalities 
have been performed, may, by provisional order, empower the 
owner of the fishery or the board of conservators to put in force the 


Eresli water Fisberies Act, 1878 (41 & 42 Viot. c. 39), s. 11, as amended 
by Freshwater Fisheries Act, 1886 (49 & 50 Yict, c. 2), s. 1. 

(e) 47 & 48 Viet. o. 11. 

(/) Ibid., s. 6. 

{ 0 ) Board of Agriculture and FiAeries Act, 1903 (3 Edw. 7, c. 31), trans- 
ferniig Uie powers and duties of*tl;ie Board of Trade under the Salmon and 
Freshwater Fisheries Acts and the Norfolk and Suffolk Fisheries Acts. 

(A) l^lmon Fishery Act, 1861 (24 d; 25 Viet. o. 109), s. 31 ; Board of Agriculture 
and ISeries Act, 1903 (3 Edw. 7, o. 311, s. 1 (1)— («. 

(t) l^lmon Fishery Act, 1861 (24 i 25 Viet. o. 109), s. 32 ; Salmon and 
Freshwater Fisheries Act, 1886 (49 & 50 Viet. o. 39), s. 6, 

(y) Salmon Fishery Act, 1861 (24 & 25 Vict.»o. 1091, s. 32. The reports are 
annually printed as a Parliamentary paper* Besides the general superintend- 
ence, the Board has certain definite statutory powers for the regulation of 
salmon and freshwater fisheries. Many distriotjs of the kinHom are also under 
the BUperrision of boards of conservators >ap|^inted under the Salmon mi 
Freshwater Fi Aery Acts, as to wliiA see p. 594, oMog and pp. 600 et aeq., post, 
[k) Salmon Fish^ Act, 1861 (24 A 25 Yict. d, 109), ss. 23, 24. 
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PQ;ir^rci. oi ilie Lands CSattiies Consblidatfon Aot80 ^iith^rega^ to 
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the case of cert^ new obstractions to the paaeage, ot and 
of certain alterations in existing ob3tmcti(n:iB, the Board , is to 
approve the form and dimensions of the fish passes to be placed at 
these obstractions and, on failure to carry out the Board’s require* 
ments in this respect, may cause the work to be done and znay 
recover the expenses in a summary manner from the person in 
default (n). The Board has power to approve and certify any fish 
pass that now is or heredter shall be constructed, if they are of 
opinion that it is efficient in all respects and for all purposes as if it 
had been constructed under the Salmon Fishery Act, 1861, with 
the consent and approbation of the Secretary of State (o). 

On the application of a board of conservators stating that a fish 
pass or free gap within flieir district is in their opinion capable of 
improvement, the Board may direct any alteration, or direct a new 
fish pass or free gap to be made in another site, provided no injury 
be done to the supply of water to or of any navigable river, canal, 
or other inland navigation (p). 


1321. The Board of Agriculture and Fisheries is the authority 
to approve of the gratings which have to be placed over artificial 
streams to ^irevent the descent of salmon (q). When gratings are 
constructed under the powers of the Salmon Fishery Act, 1878, 
the Board of Agriculture and Fisheries has power to cause any 
watercourse, mill race, cut, leat, or other channel to be widened at the 
expense of the board of conservators for the district, so far as is 
necessary to compensate for the diminution of the flow of water ; or 
if tins be not done, the Board must take some other means to 
prevdht the flow of water being prejudicially diminished or other- 
wise injured (r). The Board also has power to approve means for 
preventing the ingress of salmon into streams in which they, or 
their spawning beds, are, from the nature of the channel, liable to 
be destroyed («). 


1322. On due application by a board of conservators of a salmon 
fishery district, the Board of Agriculture and Fisheries may, by 
their certificate, enlarge, reduce, or alter the district, either by 
uniting it with any other district or districts, or combining it with 
smy other part or parts of a district or districts, or by severing any 


(Q Land. ClauMS Conmlidation Act, 18^6 (8 A 9 Yict. o. 18) ; Land8<3aUWB 
Gonsolidatioii Acts Ain«idment Act, 1860 & 24 Yiot. p. 106) ; Lands OUUiSCB 

Oonsolidation Act, 1869 (32 A 33 Ylok c. 18) ; Lands Olrusls rOT^tirS) Act, 
1M3 (46 A 47 Yiot. o. 16) ; LaadsOlaiises ^xatum of posM Act, (68 A 69 
Ylct. c. 11). As to these powers, see Me Ooii^LBoiS’ FOBOBiSB 'OV LiRO 
AHD OoiaaRSAnoR, YoL YL, pp. 1 sdg. ' 

(m) Salmon Fiaheiy Act, 1873 (86 A 87Tict. e. 71), ss. 49, 60. 

. (n) Salmon Fishray Act, 1861 ^';A 86. Wot. o. 109), s. 26; Atimon FfshsiT 
1873 (36 A 37 Vfot. o. 7lt 8. 46,. 

' ' * .^mon Fisheiy Act* 1878 mt 
I'S^ou ISiOuTf Ask, im ^ 

-.flhwQonand Freshwater SlsfleiM. i ... 

;Aot,188l(24 A26,W^;c.lO0),>; i3, . 

Act, 1878,(36 A|[7 Yioe 68, W. 



^ 37 Y* t 71 62 

1 A'S» Yiot. 0. 121), s. 32.' ' 

Ip.. Act, 1886 A 60 Yiot.. p, 83Ji; .ifc 8! ■ 
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part fluoh district and torming it into a separate district, or Sww, 8. 
umringit with any other district, or by adding to sttch district any PftwenMihd 
placanot ,:^t included in any district (t). When the effect of this Duties etl». 
certificate is to include an additional portion of a county in the dis- 
trict, the Board must appoint additional members to the oTiating 
board of the district. When the effect is the reverse, the Board 
has to specify the reduction to be made in the number of members 
representing that county (a). 

On the application of a county council comprised or partly 
compraed in a fishery district, the Board may, after certain 
r6(]uiremwts have been fulfilled, alter the number of conservators 
to be appointed for all or any counties comprised or partly comprised 
in such district (b). 

1323- The Board of Agriculture and Fisheries may consent to Powers u 
the mortgage of licence duties and other property of boards of Ucenoes. 
conservators for the purpose of defraying costs, charges, and 
expenses to be incurred under the Salmon Fishery Acts, 1861 and 
1866 (c), and may sanction the scale of licence duties for fiahin g 
weirs, fishing mill dams, putts, putchers, fixed nets, and other 
fixed instruments or devices, movable nets, or other movable 
instruments or devices, rods and lines, and for the general licence 
for owners of a several fishery (d), and approve the form of licence 
to be issued under the Salmon Fishery Act, 1861 ; and ^e Board 
may from time to time consent and approve of the variation of the 
scale of licence duties in force in a district, and, for the purpose of 
improvements to be made for facilitating the passage of salmon, 
may sanction additional licence duties of 26 per cent, throughout 
the district (e). 

1324. All bye-laws made by a board of conservators have to be Approval of 
approved by the Board of Agriculture and Fisheries. Before bye-iawaof 
doing so the Board must hold an inquiry if an owner or occupier 
of a fishery or any licen^ gives notice of objection to certain 
bye-laws and complies with the statutory requirements in this 
respect (/) ; but the Board appear to have no power on their own 
initiative to annul a bye-law once approved. 

1326. In salmon fishery districts the Board has power to approve As to close* 
the exemption of the whole or any part of the district from the 
close time (16th March to 16th June) for all or any kinds of fish, 
other than pollan, trout, char, and eels, which live in fresh water, 
except those kinds which migrate to or from the open sea (ff). 

(0 Salmoa Fishery Act, 1873 (30 ft 37 Yiot. o. 71), s. 6. 

(a) Ibid, B. 6. 

(t; lUd., B. 9; Local Oovemmeat Act, 1888 (61 ft 62 Viet. c. 41), e. 3 (ziii.). 

^<sr toeiial nrovisionB in this respect for the river Esk, see Salmon Fuhery 
Act, 1873 (36 ft 37 Yiot. o. 71), a. 12. . 

(e) Semen Fishefy Act, 1866 (28 ft 29 Yiot. o. 121), s. 28. 

(4 Sshuon Fishery Act, 1873 (36 ft 37 Yict oi 71), s. 21 ; Salmon Fidiery 
Act, 1866 (28 ft 26 Yiot. o. 121), s. 34. 

(e) Safanm Fishery Act, 1873 (36 ft 37 Yict o. 71), sat. 26, 67. 

41e Objoction: only be ta^en .to eye-lairs as to close 

and netting {tt tbe jaoutbss . . * 

(ff) F^editWat^P Fisheries Act> 1678 (41 & 42 Vlete eii 89)^8^ It (7) ; Fresh wai^ 

KW6 (49 ft 66 Yiot, d 2), s. 1 ; saftilBe ]^, 616, pott. , 
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. Ban. s. The Board of Agriculture and Fiah^es bare power to 

lowers and appoint in writing an ofScer to see that the provisions relating to the 
Dntiee ete> obusignment of sahnon trout and char beWeen the 8rd September 
to February two not evaded (h). 


appointment 
of officer. 


Sub-Sect. 2*— 4< to Trout and Char and Freahtuater Fish other than 

Salmon^ 


Powers of 1327. The Board of Agriculture and Fisheries have the same 

*d*** powers with regard to the formation, alteration, confirnmtion, and 
othffl j^h. dissolution of fishery districts for trout and char, and districts for 

water fish. freshwater fish other than salmon, and for the appointment and 

supervision of the powers of conservators, as they have with regard 
to salmon fishery districts and conservators (t). 


Fewer of 
Board to 
make 

proTisional 

orders 

ret^ating 

fisheries. 


Procednre, 


Sect. 4 . — Powers and Duties of tiie Board of AgrieuUurs and 
Fisheries under the Salmon and Freshwater Fisheries Act, 
1907. 

1328. By the Salmon and Freshwater Fisheries Act, 1907 {k), the 
Board of Agriculture and Fisheries are empowered upon the 
application of a board of conservators constituted under the 
Sahnon and Freshwater Fisheries Acts (0, or of a county council, 
or of the .owners of one-fourth in value of the private fisheries 
proposed to be regulated, or of a majority of the persons holding 
licences to fish in public waters within the area of the proposed 
order, to make a provisional order for the regulation of salmon 
or freshwater fisheries,, or either of them, within any area(0 
other than in waters in which tho Board have licensed the business 
of artificial propagation or rearing of salmon or trout (m). 

It the Board consider that a primd facie case is made out by tho 
applicants for the making of an order they must hold a local 
inquiry, and, if satisfied of the propriety of making an order, 
prepare a draft order and give certain notices, in some newspaper 
in general circulation within the area to which the draft relates, as 
to the time within and the manner in which notice of objections 
to the draft order are to be lodged and as to where copies of the 
draft order can be inspected and obtained (n). After the receipt of 


(h) Salmon and Freshwater Fisheries Act, 1892 (06 & 66 Viot. o. 60), s. 6. ‘ 

(i) Freshwater Fisheries Aot, 1678 (41 & 42 Yict. o. 39), s. 6; Freshwater 
Fisheries Act, 1884 (47 & 48 Tict. p. 11), sr 2. The Salmon Fishery Acta, 1861— 
1876, contain no powers for the dissolutioikof fishery districts* . : 

(A) This Act does not apply to the river Tweed, as defined by bye-law under 
the Salmon Fisheries (Scotland) Act, 1862 (26 & 26 Yict. c. 97), ox to its 
teibutaries. As to legislation relating to the Tweed and omer ^vcis, 

BOO p. 693, ante. 

(/) Salmon and Freshwater Fisheries Aets, 1861—1892, and the Firiieries 
(Norfolk and Suffolk) Aot, 1896 (69 A 60 Yict. o, 18); see Salmon and Fresh- 
water Fisheries Acl^ 1907 (7 Bdw. 7, o. 15), s. 8 (8). 

(m) ^mon and Freshwater Fisheries Act,1907 (7 Edwi 7> o. JO), s$.|,.i){4), 3. 
FrcviSisMial orders have been made ss to the TTw (Utd; FiahenwFimvhd^^ 
Order Oeafirmation Act, 1908 (8 Edw,;?, o. oxl.) ) and the Wje (Wye Fwieries' 
Iroviek^’ Order Confirmation Aoti 1908 (8 Edw. 7. 0 . ekU.)). 

(n) , Salman eitd Freshwater Fishetfes Act, 1907 (7 fSjbr, 7, o. 16). - . ♦•(1). 
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any o^oolaons to the dr&ft order the Board m&y, if they think it 
expedient, and must, if any county council having authority within 
the area of the proposed order object, hold a local inquiry with 
respeet to the objections, and after considering the objections and 
the report of the officer who has held the inquiry (if any) the Board 
must settle the terms of the draft order (o). 

Any provisional order made by the Board must bo submitted to 
and confirmed by Parliament before it has any force. Once the Bill 
confirming the order is pending in either House of Parliament the 
Boai?d is powerless to revoke it or any part of it, but it is open to 
any pOrson to petition against the order, and the order is then 
referred to a select committee, at which the petitioner is allowed to 
appear imd oppose as in the case of private Bills (p). 

An original order can be repealed, altered, or amended only by 
a further provisional order made by the Board in like manner as 
the original order and confirmed by Parliament (q). It would 
seem that the Board cannot on its own motion promote a 
provisional order to alter or repeal an original order, and a board 
of conservators constituted under the Salmon and Freshwater 
Fisheries Act, 1907 (r), cannot effectively move the Board for a pro- 
visional order affecting an original order (s). 


1329. A provisional order may provide for (t ) : — 

(a) Defining the area within which the order is to apply. 

(b) The constitution and incorporation of a board of conservators. 

(0) The application to a board of conservators and the area so 
defined, either with or without modification, of all or any of the 
provisions of the Salmon ' and Freshwater Fisheries Acts with 
respect to boards of conservators and fishery districts. 

(d) The imposition, collection, and recovery of contributions to 
be assessed on private fisheries regulated by the order or on the 
owners or occupiers thereof. 

(e) Powers for the conservators to erect and work on the fore- 
shore (u) specified in the order fixed engines for salmon upon certain 
conditions. 

(1) The modification, with relation to the fisheries within the area, 
of any of the provisions of the Salmon and Freshwater Fisheries 
Acts or of any local Act which relates to the regulation of fisheries. 

(g) The abolition of any board of conservators established under 
the Salmon and Freshwater Fisheries Act within the area, and the 
transfer of their property and liabilities to the board of conservators 


Hnlmnn and FreshwateT Fishofioe Act, 1907 (7 Edw. 7, o. 16), s. 4 (2). 

^ IMd., S. 6 (1), (2), (»). As to such procedure, see title Paeuambnt. 
Ilnd., s. 6 (4). , , ^ 

[r) IHd. As to such boards, seep. 607, - v ^ 
l») (hily boards of conservators constituted under the Salmon and Ereuwater 
Fisheries Acts or certain other persons named in the Salmon and Freshwater 
Fisharies 1907 (7 Edw. 7, C. 16), s. 3, can petition the Board of Agnoulture 

and FreihTOter Fisheries Act, 1907 (7 Edw. 7, o. 16), s. 2. 

(«) As the foreshore is that portion of the kingdcm ooveted hUd uncovered by 
*ttle tides V. C^oWiban (1864), 4 De G. hL & G. 206), t hg 

oonsemlots have no power to win^ka fixed en^e below the low-water mark 
;* of otdiiukiy tides. l/ 
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conaiifeii^ coder the order, aod- the xoftkiBg .ot eoi^ ad|plmenk 
bei|ih^ the two bodies Mi lOhy appear to the Boa^d to be heoeisary 

id^Mpedient. ' ^ 

(h) Bequiring retoros to be made by persons taking fish within 
the area, 

(i) Parent out of ai^ funds in the hands of the board con- 
stituted by. order of Ihe costs of the applicants in obtaining the 
order and its confirmation by Parliament («). 

General regulation of the fisheries within the area. 

The order may also contain any incidental, oonsequentisd, or 
supplemental provisions, including provisions for the payment of 
compensation to persons injuriously affected by the order which 
may appear to be necessary or proper for the purposes of the 
order (y). 

The Board has also power to make rules to provide for proper 
notices being given to owners, lessees, and occupi^ of land 
affected, on application for the inclusion in a provisional order 
of a power to acquire a part of the foreshore and rights thereto 
and lmereover(a). The Board may also grant and revoke licences 
for carrying on the business of the artificial propagation or rearing 
of salmon or trout (t). 


Skot. B.-^Boards of Ootuervaton under the Salmon and Freshwater 
Fisheries Acts, 1861 — 1892. 

Bub-Sbot. 1 . — Oreation of Fithery IHshict* and Boards of Oonsorvators. 

1330. As by far the greater part of the kingdom has been 
divided into fishery districts and subjected to boards of con- 
servators, it is only necessary to state shortly the law by which 
thil is effected. 

On the application of a county council to the Board oi 
Agriculture and Fisheries to form any “salmon river*’ into a fishery 
district, that department can issue a certificate defining the limits 
of the river and the fishery district formed (c). 

1331- If the fishery district is wholly in one county the county 
council appoints the board of conservators for the district, firing the 
time and place for its first meeting (d). If the district does not lie 
wholly within one county, then the county councils within wUcb 


The costs of a ooooty oounoil are to be paid oat of the ooimty fond; see 
Baomon and Freshwater Fisheries Act, 1807 (7 £dw. 7, o. 16), s. 6. 

M Saloion and Freshwater Fishwies Act, 1907 (7^^w. 7„o. 15), s. fl). 

(a) Ihid., B. 2 (3) ; see iMd., s. 7, as to oonseot of the OroVa and Ihiohiee 
of Lancaster and Com wall to the order, 
m JUd., s. 2 (4). 

(c j Salmon FisheiT . 

meat Axst, 1838 (61 i i, „ „ 

.firer freqneated by sahnon.mr yoaUe of salmon, and “ river " . _ 

. |w;tapnof any stream or lake, witnjtsmbataries, and sucdipintibnof.ahtdtwryi 
Me or sea ooast, as may ha deoland by the Boai^,ef Agrionttiue ahd 

Fishery Act, 1866 m *-»m8t. o. 121), Ss 8). An to Iheifttogof 

, — K fiee p. 694, 4»9M«e stay the th^ 

jjfuiieiry Aiiity -18A6 12i)^ 9e 6,. -..vi": i 


f Act, 1866 (28 22 Ymt. o. 121 ), as. 4, 6: tfiori. 

i 52 Tick c.,41}t e, 3 Tziiis). A ** salmon mar 





pABT 17 .— Statutory Enactmrrw Rblatiko to Salmon bto* 

BQ^ lif^^oiaaoh ^sirieii Uea Qiree member^ of ORoh council 

BS a' jouii contnittoc (e). This bommittcs then determines the 
nninbw of ' conserrstors to be appointed as a board, the number on 
the board to be appointed by each county, the names of the first 
members, of whom some are ex officio members (/), the time or 
place for the first meeting, and the county council by which the 
accounts of the fishery board are to be audited {g). 

The board of conservators so appointed is a perpetual corporation 
with power to make contracts and to sue and be sued {h). 

1^3. The fishery board has to meet for the dispatch of its 
bosine^, for which a quorum consisting of at least three members 
is r^uued. An extraordinary meeting may be summoned on the 
requisition of three members, and its decisions are made by a 
majority of^ votes of members voting, the chairman having a 
casting'vote in the event of equality in votes. The procedure used 
at the meetings is^ decided from time to time by the board (t). The 
board may appoint committees and lay down rules for their 
guidance (Jc). 

The acts of a board of conservators are evidenced by any 
minute signed by the chairman of the meeting, or by the chairman 
of the next meeting (t). 

• 

SuB-SxOT. 2.—AnnucU Eleetion of Boarda of Cunaervatora. 

1333. Members of boards of conservators hold office for one 
year, but are eligible for reappointment (m). When appointed by 
a county council they are appointed in March,'and by county boroughs 
in November (n). 


1334. Besides the members appointed by the councils annually, 

I and the ex offlcio members, there are representative members who 
I are elected on a day fixed by the chairman of the board for the pre* 

' ceding year (o). These members represent the fishermen who &ve 
paid licence duty to fish for salmon (otherwise than by rod and line) 
in public or common waters, or both, during the last preceding 
fishing season (p). 

The number of such representative members for the ensuing 
year is fixed by tbe board of conservators at a meeting, held 
after the commencement of the annual close season in each year, by 
ascertaining the amount of licence duty paid in respect -of licences 

s . 

(e) Salmon Fishery Act, 1865 (28 A^29 Yiot. c* 121)» ss. 7^ 8. 
t (/) the owner or the occupier of a fishery rated to the relief of the poor 

of lands of an annual value of £100 
6 (Salmon Fishery Act, 1873 (36 A 37 

Viet. c. 121), SB. 11, 12. t ^ 


Vict. Ov 71}, B. 85» 

9 Viet. 0. ,121), A 16. 

52 Vict. et il), 8. $ (stiii.). 
Vict. 0^ 71^. 80 (2). 


on a rental of £30 a year, or the ovuer 
having a frontage on the river of one mi] 
ViotT tihale). 

B^i^y Act, 18 W (as & » 
,■.31. 

.0.33." 

Act, 1873 (86 A 87 
Selmoa SiOwyAot, 1876 (66: A s; 
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■ FWHmW.' , : , 

fQCt jlsbing otberviM iban by rod and line in nubUo or .comnton 
or both. . U the amoant does not Jg6Q one i^^ember 

ie iio be elected, and an additional member is to be eleoted tor every 
additional £50 or part thereof (< 2 ). 

1335 . The election is by voting paper sent to each i>erson qualified 
to vote who is resident within or the owner of land within or mthin ten 
miles of the boundary of the fishery district (r). A voter is entitled to 
vote as follows : — On the licence duty paid exceeding £1 and not 
exceeding £2, one vote for each member to be elected ; exc^ing 
£2 and not exceeding £6, two snch votes ; exceeding £6 ahd not 
exceeding £10, three such votes ; exceeding £10 and not exceeding 
£20, four such votes ; exceeding £20, five such votes (s). 

1336 . The proceedings of a board of conservators are not vitiated 
by reason of any vacancy or defect in the qualification of any 
member or memWs of the board (t). Casual vacancies may be 
filled up by the board (a). 

Sub-Seot. S.— Finance. 

1337 . The funds of a board of conservators are derived from 
licence duties, indorsements on licences for movable nets or 
fishing devices, penalties imposed for breaking the fishery Acts 
or bye-laws made thereunder, and voluntary contribution (b). The 
money so obtained^ may be expended by the board in any manner 
that IS legal and, in their opinion, most conducive to the improve* 
ment of the salmon fisheries m their district (c). 

For the purpose of defraying the costs, charges, and expenses 
in^rred or to be incurred under the Salmon Fishery Acts, 1861 and 
1866, with the consent of the Board of Agriculture and Fisheries, 
the conservators may borrow on the credit of the licence duties , 
authorised to be imposed by them or of any property belonging to { 
them, and may mortgage the same for repayment of the sum . 
borrowed (d), and ss. 76 — 88 of the Commissioners Clauses Act,, 
1847 (e), apply to such mortgages. 


g) Salmon Fishery Act, 1678 (36 & 37 Yiot. 0 . 71), m. 29, 80. 

:fWWi., B. 30 (3). 

Ihid,, e. 30 (8). There are many matters of detail as to filling up. th« 
Toiihgpapers, forwarding them to the returning ofSoer, *.e.,theoliBurmanoftin 



(<) Salmon Act; 18'65 (^8 & 2d' Yiot. o. 121), a. 25. 

^a) Salmon Fishery Aet, 1873 ,(56 & 37 Yiot. o, 71), a., .80 (16)* 

[5) Salmon Fiabery Act, 1865, (28 A 2d Yic^ o. 121), as. 3§, 3 
Fisbery Act, 1873 (36 6? 37 Viet, o. 7W, w. 21 (4), 62: Salmon 
1876 (39 & 40 Yict. o. 19), a. 4 ; Fieabwater Fisheries Act, 1884 (i7. 

. c. 11), 8. 1 (2). A county of borough council xnay contribute to tn< 

;lia^ conservators incurred in exercise of their powers under the i 

Act, 1888 (61 & 62 Ymt^ ©. 64) ; se^ FU^r&s v 

0. 16. ' ■' 
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V.—Statutoky EiTAAwiniYs Relatino to Salmon etc. 

Sttb-Seot. 4.— Power* of 6oard$ of Conservaion. 

tS3$. A boud of salmon conservators have within their district 
the following powers : — 

la To appoint, by writing under the hand of the acting chair- 
man, a sof&cient number of water bailijSfs and other officers, to 
assi^ to them their salaries and duties, and to remove them; to 
obtain the assistemce of additional constables under the County 
Police Act, 1840 (/), and to pay for their services (g ) ; and to appoint 
in writing a person or persons to enter upon any land to inspect 
any Weir, dam, .fishing weir, fishing mill dam, fixed engine, 
obstruction, mill race, or watercourse (X). 

2. To issue licences in a form approved by the Board of Agri- 
cniture and fisheries to persons using a rod and line for fishing 
for salmon, trout, or char, and in respect of fishing weirs, fishing 
mill dams, putts, putchers, nets, or other instruments or devices 
whereby salmon, trout, or char are caught (i) : with the approval of 
the Board of Agriculture and Fisheries, to determine from time to 
time the licence duties leviable in their district, and to vary the 
same, and to vary the licence duties leviable on similar instruments 
in different parts of the district (/;). 

8. To purchase, by agreement, dams, fishing weirs, fishing mill 
dams, or fixed engines for removal for the benefit of the ffsheries in 
their district (Q, and, under the directions of the Board of Agri- 
culture and Fisheries, to alter a fish pass or free gap which, 
in their opinion, is capable of improvement, or to make a new 
fish pass or free gap in another site. This work has to be done at 
the cost of the board of conservators (m). If a board of conservators 
are of opinion that certain artificial obstructions which hinder the 
passage of fish are prejudicial to the salmon fisheries in their 
district, and they are unable to acquire them, the board may be 
granted a provisional order empowering them to put in force the 
powers of the Lands Glauses Consolidation Acts with respect to the 
pmchase and taking of land otherwise than by agreement (n). 
With respect to dams existing at the passing of the Salmon Fishery 
Act, 1861, a board of conservators may, with the consent of the 
Board of Agriculture and Fisheries, attach a fish pass to the dam, 
provided no injury be done to the milling power or to the supply of 
water in or of any navigable river, canal, or other inland naviga- 
tion (o). If they are unable to do this they may petition the Board 


(/) 3 & 4 Viot. 0. 88, e. 9. For a shiot treatment of the provieionB of this Act, 
see title Foliob. ' _ , . 

(g) Salmon Fishery Act, 1865 (28 & 29 Yiot. o. 121), s. 27 (1). 
ft) Salmon Fu&ery Act, 18T3 (86 & 37 Viot. o. 71), s. 66. 

(0 Salmon Fishery Act, 1868 (28 A 29 Viet. c. 121), ss. 27 (2), 33, 34 (7) ; 
Freshwatn Fisheries Act, 1878 (41 A 42 Viet. c. 39), s. 7. 

(ft) As 46 amount of licence duties, see p. 614 ptjgi. 

M ^ ^ Fishery Act, 1864 (28 A 29 Viot. o. 121), s. 27 (3). 

i., 8. 

, Fishery Act, 1873 (36 A 37 Viet. c. 71), s. 49. Ah to procedure 

under ttie Lands Clauses Consolidation Acts, see title CoHpqLSdBY FvbohasB 
Lanp AiiB'tlijiffBlrsATioN, Vcd.^., p. 1. ' . , • 

. (o) Salmon Fishery Act, IMl (24 A 24 Tict 6^ 109), A 23 ; Salmon Fiahary 
kct,1878(80 A8rvkb.hXs. 68. , ‘ ' 
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of [i^p^k^tnre and FWieries to be i|Uowed to parebase so moch 
of : &e bank adjoining the dam as may be necessary fo); a fish 
pass, and a provisiofiiu order may be made for. this -pnrjppse (p). 
Besides these powers to accelerate the passage of .fish a board of 
conservators have certi^ powers to place gratings at the months of 
certain waterconrses ^natural or artificial) where, if salmon were 
allowed to go, they might be destroyed (q). 

4. For the better ezecntion of the Salmon Fishery Acts, 1861— 
1878, and for the farther protection, preservation, and improvement 
of the salmon fisheries in their disteict, to make bye-laws and alter 
the same from time to time for all or any of the following 
purposes (a) : — 

(1) To alter the commencement and termination of the annual 

close time as to the whole or part of their district, but 
the close season for rod and line must not commence 
later than 1st December, nor be less than nineiy-two days, 
and the close season for other modes of fishing, except 
putts and putchers(&), must not commence later than 
let November nor be less than one hundred and fifly-fo&r 
daya(e). 

(2) Similarly, with regard to the weekly close season, an altera- 

tion must not be made by which it commences before 
six o’clock on Friday afternoon, or terminates earlier than 
midnight on the Sunday following, or continues later than 
noon on the Monday following, or in any case exceeds forty- 
eight hoars (d). 

(3) To alter the close-season for trout and char, but so that when 

altered it shall not commence earlier than 2nd September, 
^ nor later than 2nd November, and shall not be less than 
one hundred and twenty-three days (e). 

(4) To exempt the whole or any part of their district from the 

close season for fish, other than salmon, pollan, trout, 
char, and eels (/). 

(5) To determine the length, size; and description of nets and the 

manner of using the same (not being fixed engines) for 
taking salmon ; but hang and draft nets may always be 
two hundred yards long (g). 

(6) To determine the minimum size of the mesh of nets for 

catching salmon, but the mesh must not be less than 


p) Salmon Fiehety Act, 1S73 (36 & 77 Tiot. o. 71), m. 49, 60. . 

9 ) See {(id., M. 68, 69, 60. ■ * 

J«) Ibid., B, 39. 

h) Salmon Fiahmy Law Amendment Act, 1879 (42 A 43 Vibt C. 26)i e. 2. 
e( Salmon FislMty Ant, 1873 (36,AS7 Yiofe. o. 71), b. 39 (1). 

*d) lbid„».99(^: . .... 

,e) Salmon FiAeiieB Act, 1876(39 &407i^o. 19), b. 4t FjreiA^#attfH%AeriM 
t, 1878 (41 Sc 42 0 . 39)^ a. 19, .33xe Btstatbiy idps.' peSBon lqr Jmw 3*^ 

.from 2nd Oetobw to li3 FefatU ^ } mb Salmon.Fiimniy AAt, (28 & 

0 , 121 ), B. 64 , aa amshded t>jr,t&» Salmon Fidmiy Ajc/b, Yict 



J886 (49 A.60 Y!ofc; <t. 2), a. 1. . . 
JTiahery A(A 13^ ^ A 37 VH ft. 
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J IJ inch from knot to knot or larser than 21 tnnh<» 
meaBoredwhenwetW. ^ 

(7> To determme the minimum size of the mesh of nets (other 

lOT eels or landing nets) for catching fish which live 

tempori^y in freshwater, exclusive of 
Brimon, but the prescribed mesh shall never be less than 

ihe? ® measured 

(8) To determine the length, size, and description of nets (except 
flflS eels and landing nets) for catching the same 

ms manner of using them (k). 

' instrument of fishing 

“if*® landing nets) for the same 

fishMiOT (0 appears to be prejudicial to the 

(10) To determine ttie form of licence and the manner in which 

licences shaU be issued. The form of licence for public 
fishSs^m^ fisheries must differ from that for private 

(11) To vary witWn the limits of the Salmon Fishery Act, 1878. 

Bched. in., the rate of licence duty in different parts 
of the district m respect of the length or size of the net 
used (n), • 

(12) To detemine what distinguishing marks, labels, or numbers Miscei- 

are to be attached to licensed nets or painted on or affixed 
to vessels used in fishing ( 0 ). 

(13) To prohibit the use of nets within a certain distance of the 

mouth of My river, and of the point of confinence of rivers 
where the fishing is public (p). 

(14) To determine when it shall be lawful to use a gaff in con- 

neotion with a rod and line (q). 

(16) To determine the times of the year when , gratings shall be 
placed across the head or tail race of certain mills or across 
certain artificial channels (r). 

i. ®' 71). 8. 39 (4). Wien there 

to this ^eot m Ip^ the nets tor tahng salmon must be 2 inohes 
from knot to knot (&lmon lishery Act, 1861 (24 & 25 Viot. 0 . 100), s. 10). 

M Fishonee Aot, 1884 (47 & 48 Viot. 0 . 11), e. 1 (1) (i ! ^ 

/ottf., 8 . 1 (l)(u.). Consemtois under this provision CMiprohiVit the use of 

** 1 rif *“^8 »8hnon (Oiaifion v. Petrss, [1904] 1 K. R 424). 


Seot. 6. 
BoilVdsof 

vatoftrata. 


particular 

H) Ibtd,, 8* 1 (1) (iii.), 

(m) Salmon Eishery Act, & 


«.v„, AVI 0,490 OP 37 Viet c. 11 ), 6. 39 (5). The iorms 

(n) .^on Fishery Act, 1878 (36 A 37 Viet. o. 71), s. 39 (6). 

(o; s. 39 (7). VesMls used for fishins lor sea fish, other than salmon. 
ftJt ^ ^ marked i^er the ICmdtant Shipping Act, 1894 (57 & 68 ViotJ a 60), 

Apij 1878 (86 & 87 ViotV 71), s. 39, (8). 

. s. 867io:i 

Salmon ^ 

Aot, 

N«^' 626 »P«M. 
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(16) Tq regulate, bat &(^ prohibit, during the annual and weeklj 

oloee seasons, the use within any river part thereof 
nnder six miles in breadth at low water, where the fishery 
is public, of nets tea fish other than salmon, when such use 
is prejudicial to tixe salmon fisheries («). 

(17) To prohibit the use in any waters which are non-tidal the 

use of any net, oEcept a landing net or a net for taking eels 
between the expiration of the first hour after sunset and 
the last hour before sunrise (t). 

6. To petition the Board of Agriculture and Fisheries to reduce 
or alter the limits of their district (a). 

6. To take legal proceedings against persons violating the pro* 
visions of the Salmon Fishery Acts, 1861 and 1866, or either of them, 
or for removing such weirs or other fixed engines as tihey may be 
advised are illegal (b). 

7. In certain areas the board of salmon conservators may have 
all the powers of a local sea fisheries committee (c). 

8. Generally to execute such wdfks, do such acts, and inonr such 
expenses as they may deem expedient for the protection and 
improvement of the salmon fisheries, the increase of salmon, and 
the stocking of the waters in their district forthwith (d). 

1339. Boards of conservators formed under the Freshwater 
Fisheries Atft, 1878, for fishery districts in trout and char rivers 
have the powers given to conservators by the Salmon Fishery Acts, 
1866 and 1876 (e), and the powers given to conservators by the 
Freshwater Fisheries Acts 1878 and 1884 (/). 

1340. Boards of conservators formed under the Freshwater 
Fisheries Act, 1884, for waters frequented by freshwater fish have 
the powers given to conservators by the Freshwater Fisheries Act, 
1878, s. 6, the Salmon Fishery Act, 1876, and the Freshwater 
Fisheries Act, 1884, s. 1 (g). 


(*) Salmon Fishery Act, 1873 (36 A 37 Yict. o. 71), 8. 39 (11) ; Pidter y. Berry 
(1888), 63 J. P. 6 ; Woody. Venton (1890), 64 J. F. 662. ConierratOTB have no 
power to prohibit the use of nets for fish other than salmon which are not 
prejudicial to the salmon in tidal waters. 

t Salmon Fisbeiy Act, 1873 (30 ft 37. Yict. c. 71), s. 39 (12), 

Ibid,, 8. 6. 

Salmon £^ery Act, 1866 (28 ft 29 Yict. o. 121), s. 27 (4). Xu the case 
ences against the Salmon and Freshwater Fisheries Acts in force in 
1891, the prosecution may be taken by any person ; see Fisheries Act, 1891 
(64 ft 66 Yict. c. 3^, s. 13, annulling the effect of the dedaion in Andereoa y. 
Hemtdin (1890), 26 H. B. D. 221, where a proseeution by a water>bu]iff wh9 was 
Bot Authorised by the fisheiy hoaid to take preoeedings wac bismiased. 

(e) Sea Fishenes Begulation Aot».l888 (61 ft 62 Ym e. 64), s. 12. ^ p. 622, 
poet. 


(d) Salmon Fishery Act, 1866 (28 ft 29 Yict e. 121), s. 27 (6). 

(<> Freshwater FislMlties Act, 1878 (41 ft l2 Yiet. o. 39), s. 6. ThcM powers 
ere contained in as. 21 — 23, 26.27 — ^29i S3r~87 of the Saliuon Fiehery-Aot, 1865 
(28j| » Yict. 0 . l?l), and 8e^21--265j|4j 86, 89^, 47, 40, 60, 67-i81 of the 

, 7i 10, W! 

For po4m ceslei^ % Si 6 olliw^i^weteciMn^ 




!P4»T V.— Statutobt ENAomuKTs Relatino to Salmon etc. 

Sbot. e.—Boarda of Conservatora under the Salmon and 
;• Freshwater Fisheries Act, 1907. 

134L Any board of oonBervators created by a proviaional order 
m^y have applied to them, with or without modifications, all or any 
of the provisions of the Salmon and Freshwater Fisheries Acts. 
1801—1892, or of the Fisheries (Norfolk and Suffolk) Act, 1896 (h), 
with respoct to boards of conservators, and may also be empowered to 
erect and work fixed engines for salmon on the foreshore, and for 
that purpose to aegnire the necessary lands and easements (i). 
The conservators may lease these fixed engines, but the rent or 
profits therefrom must be applied to the restriction or abolition of 
the ttse, in the area, of nets and other obstructions to the passage of 
salmon (j). The provisional order creating the board of con- 
servators inay_ contain provisions for the general regulation of the 
fisheries within the jurisdiction of the conservators, and these 
provisions may give them further powers and duties (fc). 

Sect. 7. — Powers of -Water Bailiffs. 

1342. A water bailiff, appointed by the owner of a private fishery, 
can do all such acta as might be done by any other servant of the 
owner, and, if authorised by the owner, may demand and seize 
and take the rod, line, hook, net or other implement for taking 
or destroying fish of any person found fishing unlawfully in his 
employer’s private fishery (i). He can only act on his employer’s 
property, and must before acting make a reasonable demand and 
use no more force than is necessary (m). The bailiff has power 
without a warrant to arrest any person nnlawfullpr fishing in his 
employer’s private fishery, except when angling^ in the day time, 
and to convey the offender before a neighbouring justice of the 
peace (n). 

1343. Boards of conservators have power to appoint water bailiffs 
and to assign to them duties (o). Besides the duties thus assigned 
to water bailiffs, every water bailiff appointed by a board of 
conservators has various powers conferred upon him by the Salmon 
and Freshwater Fisheries Acts, 1861 to 1892. He is deemed to 


(&) 69 & 60 Viot. c. 18. 

(t) Bttoon and Freshwater Fisheries Aot, 1907 (7 Edw. 7, o. 16), ss. 2, 8 (3). 
As to powers and duties of eonservators under the Salmon and Freshwater 
Fisherim Aots, 1801 — 1892, see ppi 003—606, ante. For definition of fixed 
im gitia, aee p. 609„ jxwf. ooqsemtore have no power, anparmtly, to erect 

.T Aira {see $4»ion and Freuiwatw Fisheries Act, 1907 (7 Edw. 7, c. 16), s. 3, 

^^y^sdm^and Freshwater Fish^nes Act, 1907 (7 Edw. 7, c. 16), s. 2 (1) (e) (iL). 
ISie whservators appear to have no power to compel the owners of nets end 
obstriicliiops to sell to the ooneerrators. 

B i«eeny 1861 (24 A 26 Viet. o. 96)* ps. 24, 26* 46 to meaning of 
*? angling,” see Barnard v. Beberte (1907), 96 L. T, Mf. 
r.Jfii|AMV,lh«*toad(184®,16K 

* ■ . -x jggj 3^ 26 Viot. c. 96),fl. 103. As to arrest withoift 

mNAL I/AW ANP Pl!W7»WI,VoLlX..p.5|?0. 

h(S» A 29 Vict*.«.A%)i si *7., See p, .608, 


rHiAayj Aot, 

" ,so»t 
liery^ 
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be a -^i8fable« andt Ofi abduction of thei insironieat of big 
apTOiyttxnent(jpX be baa power to exMoitie ahy weir, data, &b&g 
welr^ fisbiog mill dam; fixed engioe or obstraotiott, or aiiv 
artificial waterconrsa oobnected with a salmon river, or 
waters fre(]aented by freshwater fish. He may stop and s^roh 
on any salmon riv« or waters frequented by freskwator fi8b (q) 
any boat, barge, corade, or othw vessel used in fishing or 
which he has cause to suspect contains salmon or freshwater 
fish. He may search and examine all nets, baskets, bags(r) or 
other instruments used in fishing or in carrying fish by persons 
whom there is reasonable cause to suspect of having possession 
of fish illegally caught. If in his search he finds any fish, 
instrument of fishing, or other articles forfeited in pursuance 
of the Salmon Fishery Acts, 1861 — 1878, or the Freshwater 
Fisheries Acts, 1878 and 1884 («), he may seize the same. 
Under a special order in writing from the board of conservators, 
signed by ue chairman, a water bailiff may at all reasonable times 
enter, remain upon, and traverse certain lands adjoining or near to 
a salmon river or water frequented by freshwater fish for the 
purpose of preventing any breach of the Salmon Fishery Acts, 
1861 — 1878, and the Freshwater Fisheries Acts, 1878 and 1884 (<). 
If the owner of the land resists the bailiff in the performance of his 
duties under this order, he incurs the same penalty as if resisting 
a constable (u). A water bailiff may also in certain circumstances 
obtain a search warrant from a justice of the peace to seize all 
illegal engines or any salmon or freshwater fish illegally taken, 
and the warrant is valid for one week (r). When a water bailiff 
has good reason to suspect that the Salmon Fishery Acts, 1861 
— 187^, or the Freshwater Fishery Acts, 1878 and 1884, 
are b^g contravened or are likely to he contravened on any lands 
siluate on or near the waters under his charge, he may obtain 
authority from the justice of the peace to enter upon and 
remain on such land daring a period not exceeding twenty-four 
hours (tc). After the first hour after sunset and before the last 

(p) Salmon Tiebery Act, 1873 ^6 ft 87 Viet. o. 71), b. 38 (4}, (8). See 
JBamacolt t. Patmore (1887), 19 Q. B. D. 78; Ootvler t. Jvntt (1890), 84 3, P. 
660. He is bound to produce his wairaat ot appoiniment and offer it lor 
inspection, but be is not bound to read it out. 

(q) Salmon rhrer ’* defined by Salmon Fidiery Aot, 1868 (28 ft 29 Yict. 
0. 131), a. 3. Freshwater Fieheriee Aot, 1884 (47 ft 48 T^iot. o. 11), a. Si 

M Saga include Qie pocketa of a auapeoted paeon (Ttakr v. Pr&ehetrd, 
tl91012l8:.B.320), . 

(a) Aa to forfeited gooda, eee Salmon Fi8bayAet, '186H24ft^fYioi.«^ 109), 
88. 8^12, 14, 18, 17, 20. 21, 23 ; Salmon Fubory Ac^ 1868 ;(28 ft 29 Yict o. Ifil), 
88.88,64: ftdmon Ficbeiy Ae^ }878 (36 ft 37 Yiob «.71b aa,.!?, 
water Fiaheiiea Aiet, 1878 (41 ft 42 YacA C. 39), a. 8 ; Fteihwater Fimai^es Act, 
1884 (47 ft 48 Yict. c; 11), a. 3, and pi 679, 

(<) Salmon Fiabery Act, 1873 (36 ft ' 37 Yict. a . 71), a. 37; 

JKi^rieB Act, 1884 (47 ft 48 Yict. o.. lib a. 3. Ibe oder of the^jf^ainnaa 
force f(Wtwo.md»&a. ‘ 

T. K;688. 


Act, 186} 1(2^ '*# Ylot. «. ;109),' f 24|. 

^ 42 y&ie tk 1*' ft* *, ' I.^' “ '.'V ' 


Act, 1M8 YiA) V 121), it. At; 




V,--STA*rott>RT El!rAOTIIB»»l REtATiKtf TO Sauio» bxS* 601^ 

hoot B^ore smirifle a \ratex bailiff may apprehend without any Bwtr. 7 . 
w^aRt any person illegally fishing for salmon or freshwater Powers of 
or who IS found on or near any water with intent illegally to WaWr 
take or km sneh fish, or who has in his possession any implement B allUfc i 
prombited by the Salmon Fishery Acts, 1861 — i878, or the 
Freshwater Fisheries Acts, 1878 and 1884, and deliver him as 
Boon as may be into the custody of a peace officer (x). 

1344. 'Any water bailiff may institute proceedings for breaches Power to 
of the, Salmon or Freshwater Fisheries Acts without the authority ‘nsMtote 

of the conservators (y). prooeedioge. 

SsoT. fi . — Lawful Methods of Fishing for Salmon, Trout, and Char. 

8ub-Seot. 1.— Salmon. 

1345. Salmon may be lawfully caught by (1) rod and line; Lawful 
(2) fishing wein, fishing mill dams, and fixed engines certified to netboda of 
be leg^l or privileged by the Special Commissioners of English 
Fisheries in 1866 (z), or fixfed engines erected by a board of con- 
servators created by the Salmon and Freshwater Fisheries Act, 

1907 (a) ; (8) certain movable nets ; (4) cross lines (b) and such 
other device or instrument as the Board of Agriculture and 
Fisheries may sanction (c). 

1346. For the purposes of the Salmon and Freshwater Fisheries DeflnitioiM 
Acts, some of these terms have been given special meanings. “fishT 

A fishing weir is any erection, structure, or obstruction fixed to „ifi 
the soil either temporarily or permanently across or partly across a and “ fixed 
river or branch of a river which is used for the exclusive purpose 
of catching or of facilitating the catching of fish (d). 

A fishing mill dam is a dam or other fixed obstruction used or 
intended to be used partly for the purpose of catching or facilitating 
the catching of fish, and partly for the purpose of supplying water 
for milling or other purposes (e). 

A fixed engine includes (1) a stake net, bag net, putt, ^uteher, and 
all fixed implements or engines for catching or for facilitating the 
catching of fish (/> ; (2) any net or other implement for taking fish 


(«) WoltnAn Piehery Act, 18T3 (36 & 37 Viet o. 71), b. 38 ; Freshwater 
Fineries Act, 1884 (47 & 48 Viot. 0 . 11), s. 3. As to such implements, see 


Act, 1891 (64 & 65Tiot. 0 . 37), s. 13: and Pdlo^r. Motes 
(18£^4), 70 L. T. 378, overruling Andorson v. Hamlin (1890), 25 Q. B. D. 221. 

(«} As to suoh Oomiuissioners, see p. 593, ante, > 

I oi As to such boards, see p. 607, ante. 

^ iy Bed Salmon Fishery Act, 1861 (24 & 25 
SWiCMKshery Act, 1873 (86 & 37 Yiot. o. 71). Sohod. HI. ; and Salmon and 
Freih\|r|tter FiflWiea Act, 1907 (7 IMw. 7, o. 13)f ^ 

Salmon FWiery Act, 1873 (36 A 87 Tict. o. 1 1), Scheds IH. 

Aet, 1887 (84 A 28 Viot. p.* 109), s. 4. A dam built solely 
purposes, and intixout any oontnranoe f« mto^ag * 

rdamatthbugh it in foot, mdcett.eoAer tO catch fish 
o^lSn ^ if theSW been no d^ (0^ Ay. J^Aewe (1868), 
S;to;«ndse6iffl«^_y. 


tpa Act, 1861 (84 & 26 




nip* flSHBPtfBS. 

asctv.B. fixed to.^e soil or mad^ slfationary in any way, npi liemg a fisfiiag 

Vvtawftd waur oar fishing mill dam (s) ; (3) ^ net seoured l>y ancliorB oar otner- 

Hethods of viiso tem^rarily fi^ed to the soil (/t) ; (4) any net placed or 
FisUag for gugpended in any waters nnattended by the owner (i) or any person 
Sal mon etc, authorised by the owner to use the same for oalohiug salmon, 
and all engines, devices, machines, or contrivances, whether 
floating or otherwise, for placing or suspending such nets or 
maintaining them in working order or making them, stationary (k). 

Bales «s to 1347. Every fishing weir which extends more than half way 
Sahing wefts, across a stream at its lowest state of water must, unless otherwise 
authorised by the Board of Agriculture and Fisheries, have a .free 
gap or opening at the deepest part of the stream. This gap must 
have a width equal to one-tenth of the width of the stream, but it need 
not be more than forty feet and must not be less than three feet wide 
in any case. Its sides must be in a line with, and parallel to, the 
direction of the stream at the weir, and its bottom level with the 
natural bed of the stream (2). Free gaps bad to be made in weirs 
by 1st October, 1862, and have to be maintained under a penalty 
not exceeding £1 a day. No alteration may be made in the bed 
of the river so as to reduce the flow of water through the gap, and 
nothing may be done to prevent or deter fish from freely entering 
or passing up and down the free gap at all times of the year. A 
temporary bridge or board may, however, be used to cross the gap 
if it be taken away immediately when a person has crossed (m). 
Fishing weirs whereby salmon are caught may not be used unless 
a licence is taken out in respect of them (n), and during the close 
season they must not be allowed to catch salmon (o). 

Boles as 1348. A fishing mill dam lawfully in existence on the 6th August, 
^'U dim 1861,^cannot be used for catching salmon unless it has attached 
' thereto a fish pass of such form and dimensions as were approved by 
the supervising authorify, now the Board of Agriculture and 
Fisheries. This pass must have constantly running through it such 
a flow of water as will enable salmon to pass up and down ( p). When 
a pass has been attached to a fishing mill dam any form of fishing 


to) Salmon Fishery Act, 1865 (28 ft 29 Yiot. o. 121), a 89. 

(a) Salmon Fishery Act, 1861 (24 ft 26 Viet. o. 109), s. 11. A net fixed to a 
pole temporarily fixed in the soil, half the net being smtehed across the channel 
from a Wt anchored to a buoy, the fisherman in the boat wathhing hiS 
opp^nnity to let out the rest of the net and row round to the pole, is a fixed 
engme {Olding r. Wild (1866), 14 L, T. 4p2). So, too, is a stop>net worked 
over the side of a boat which is fixed in posilion by two poles, driven into the 
river Wore v. Ungluh Fisheriet Gommittiimtrt (1871), ti. B, 6 Q. B. 561). 

(d Foseeseion of the fixed engine is good wimd faeit evidenco of Ownership 
(Femee V. Froait (1894),, 58 J. P. 398). 

(fc) S^on Fisheiy Act 1878 (^ 87 Tipi. e. 71), s, 4. 

(0 Salmon Fishery Act, 1661 (24 ft Viet. & 109), s. 27. As to of 

^stream,” see ihiHe V. («^^ 

°«]vu>n Fishery Act, 1861 (^ ft 94 Viet, c, 109), s. 28, 
llmon Fishery lot, 1666 29 Viet, o. t^llV ^., 88, 80} 

'\673 (36 ft 97 a. ^so y. 



Pabt| V.— Statutory Enactmbj^ tlELATiNO to Salmon bto. All 

id in its proximity unless the owner has been com- S*wt. 8- 

penssted by the board of conservators. In that event no fishing, Uwflil 

except by, rod and line, may be carried on within fifty yards above Methods of 
or a hundred yards below the fishing mill dam {q). A fish pass for 

must not be altered or injured, nor may anything be done to 
render it less efficient or whereby fish are in any wise liable to be 
scared, hindered, or prevented from passing through (r). A licence 
must be taken out before a fishing mill dam can be used for 
fishing (d). During the annual close seasons the inscales, hecks, 
tops and rails o! the crtiives, boxes or cribs, and all planks and 
temporary fixtures used for taking or killing salmon, and all other 
obstructions to the free passage of fish in or through the cruives, 
cribs And boxes, must be removed from the waters of the fishery (0, 
and the sluices must be opened (w). During the weekly close time 
an opening not less than four feet in width, from the bottom to the 
top, must be maintained through all the cribs, boxes or cruives (i;)* 

1349« ^ No fixed engine, except those declared to be privileged by Rules as 
the Special Commissioners of English Fisheries (a), or erected under to fixed 
the provisions of the Salmon and Freshwater Fisheries Act, 1907(&), 
may be used at all (c). Privileged fixed engines must not be used 
within fifty yards above or one hundred yards below any weir or 
dam or artificial obstruction to the passage of salmon, nor in any 
waters under or appurtenant to any mill, nor in the head race, tall 
race, waste race, or pool communicating with the mill race, nor in 
any artificial channel connected with the weir or obstruction, 
unless the weir, dam, or artificial obstruction has a fish pass for 
which the owner has not been compensated (d). A licence is 
required to use fixed engines, and they must not be used during 
the close season or weekly close timo (e) except putts and putchers, 
to which special provisions apply (/). 


q) Salmon Fishery Act, 1873 (36 & 37 Viet. e. 71), s. 17. 

r) J&td., 8. 48. 

(a) Salmon Fishery Aot, 1865 (28 & 29 Yict. o. 121), ss. 33, 36, 37 ; Salmon 
Fisheiy Act, 1873 (36 & 37 Viot. c. 71), s. 22. 

(<) ^mon Fishery Aot, 1861 (24 & 25 Viet. c. 109), s. 20. The mode of con- 
struction of boxes and cribs, and spur walls to fishing weirs and fishing mill dams 
is defined in ibid.^ ss. 29, 30. When a fishing mill dam has ceased to be 
used for fishing purposes and all appliances for fishing removed, it ceases to be 
a fishing wiUl dam, and the provisions of s. 20 do not apply {Bossiter v. Pike 
(1878)i 4 G. B. D. 24). As to annual close seasons, see p. 614, post 

(u) Hodgson v. Little (1863), 14 0. (N. s.) lU ; Pike v. EoaaiCer (1877), 37 

L. T. 635. 

(v) Salmon Fishery Aot, 1861 (24 & 25 Yict, o. 109), s. 22. Aa to weekly 
close seasons, see p. 616, post 

f As to such Oommissionprs, see p. 593, ants. 

7 Bdw. 7, c* 15 ; see p. 599, ante. 

Salmon Fishery Act, 1861 (24i& 25 Yict. c, 109), s. 11 ; Salmon Fishery 
Act, l8lB6 (28 & 29 '^ct. c. 121), s. 41. Illegal fixed engines may be taken and 
destroved by anyone (TFiWtdms .BlachwaU (1806), 2 It# ds C. 3^. 

(d) . Salman Fihery Act. 1861 (24 & 25 Yictr o. 109), s. 12; Salmon Fishery 
Act, 1878 (36 & 37 viot. c, 71), s* 17. ^ 

W Salmon Fishery Act, 1861 (24 & 25 Yict. c. 109), ss. 20, 21. 

(/) Salmon Fishery liaw Amendment Aot, 1879 (42 A 48 Yict. c. 26), s» 2. 
Soa npte (w), p# 615, poet 







• 18C|0>, Ifttbjeot to toUt^gipat a lieenoa and the., obserraitoe of the 

okiito jeaPbns, and to the provisions.aa to fishing neat neiri stated 
m w to ahero with regard to fixed engines, and to anyspeoialbye-laarS insde 
by the board of conservators, movable nets may be hsed in fishing 
_ provided that they have a mesh of at least two inches from knot to 
BttitoM knot, measnred when Wet, and that no artifice is used to reduce the 
sixe of the mesh, as, for instance, canvas, or the placing of two nets 
side by side (g)4 ha the case of draft and seine nets which are 
worked more than three-quarters of the way across a river, they 
mnst not be shot within one hundred yards of any other seine or 
draft which is being worked in a similar manner {h). 


Boles M 1851. Other than regulations as to taking out licences, the only 
provisions that apply to fishing by rod and Bne (i) are that it shall 
^ not be carried on during the annual close time (Jk ) ; that the line must 

never be baited with fish roe (f) nor used in conjunction with an 
otter lath or jack, strokehall or snatch (m) , and that a gaff mnst not be 
used in connection with it during such times as may be determined 
by any bye-law of a board of conservators (n). 


Sub-Sbot. 2 . — Freihwater Fith otlitr than Salmon. 

Ueth^ of 1352. Apart from any special provision as to times of use of 
certain fishing implements, trout and char may be captured by any 
fish other means other than by means of a light, otter jack, wire or snare, spear, 

than eaimon. gaff, strokehall, snatch, or other uke instrument, or by fish roe(o), 
or by any net or other mode or instrument prohibited by a bye-law 
of a board of conservators ( p), or by dynamite or other explosives. 
With regud to comse fish, &e only illegal methods of capture are 
by dynamite or other explosives, or by any net or other mode or 
instrument prohibited by a bye-law of a board of conservators (q), 
or by fish roe (r). 


(j) Salmon Fiahery Act, 1861 (24 & 25 Viet. c. 109), a. 10; Dodd v. Armor 
(1867), 81 J. P. 773. 

\h) Salmon Eiaheiy Act, 1873 (36 & 37 Viet. c. 71), a. 14. 

,•) Bod and line meana eingla rod and line (ibid., a. 4). 
i) Salmon Kaheiy Act, 1861 (24 A 25 Viet. o. 109), a. 17. 

/J) Ibid., a. 9 (1). , 

m) See p. 619, iNMt. 

I n) Salmon Kahery Act, 1878 (86 ft 87 Viet, c. 71), a. 39 (9). 

. «• 1®®)» «8- 8. 9 ; Sahnoa Fiahery 

A(A 1866 (28 & P Vwt & 121), a. 04 ; Salmon Fiahery Act, 1873 (36 ft . 87 Viet, 
e. 71), a. 18 (1), (7); Freahwatet Fiaherjea Act, 1878 (41 ft 42 Viote. 89), 

B, 9o , j , 

» ^ «>• 11). «• 1 5 fWmoa Fkhery 

(ff) Ftth^ (I^^te) Act; 1877 (40 ft 41 Twt. o. 66), a. 2; l^water 
1878 (41 ft 42 Ylot. .o.;8$, a. 12; Sahnon maherV' Act 1873 
^^%48T^e 11) 1^ ** (8). "^ ^175 Fiwhwiater FMetiS 1884 

njoLiI the Fiseahwam 


^ 
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* 

Suoi. 9 . — lAemteet qf Conaervatcrs. 

1$53<’: Boards of conservators may issue licences for salmon, 
trout, or char, in. respect of each weir, hang, battik, garth, goryd, 
box, crib or crnive, draft or hang or coracle net, putt, outrigger or 
leader to putts and putchers, cross line, single rod and line, and for 
anv other device or ipstrument that the Board of Agriculture and 
FisboriGs may sanction (s).' After a time appointed by the con* 
seryatora no person may fish for these fish without a licence proper 
to the instrument he uses (t). 


SiBOT. 9. 

J^ieences of 
vatdrs. 

Licences of 

boaidsof 

conservators. 


1$64. The licences issued are either general or special. A General 
geiti^al licence can be issued only to a person entitled to an »ndepeotal 
exclusive right of fishing for salmon, trout or char. It enables the 
licensee, or anyone authorised by him in writing under his hand, 
to fish in any legal manner within his fishery (a). Special licences 
are for particular modes of fishing, and must be issued to anyone 
who tenders the amount of the licence duty ; such a licence confers 
on the licensee no right to fish in any place at which the licensee is 
not otherwise entitled to fish. If granted for public or common 
fisheries, it is not available for private fisheries ; and, if granted in 
respect of private fisheries, it is not available in public or common 
fisheries, except it be a rod and line licence (b). 


1355. Licences for fishing weirs, fishing mill dsAns, and fixed Licence, for 
engines are to be used only by the person to whom they are fishing weii. 
granted. Those for movable nets and fishing devices may be used 

Quly by the person to whom they are granted, or by his agents or 
servants, in respect o| the instrument for which they were graiited. 

To constitute a person a servant or agent for this purpose, it is 
necessary that his name be indorsed on the licence by the licensee, 
or his authorised agent, or by the clerk or other person authorised 
by the conservators: the licence must not be indorsed with the 
names of more than twice the number of persons who are required 
to work the net at one time(c). 

1356. A licence for rod and line may be used only by the person to LiccBce. for 
whom it is granted, and is for the use of a single rod and line (d). fi»fiing. 


(») Salmon Fishery Act, 1803 (28 & 29 Viot. o. 121), ss. 27 (2), 33 ; Salmon 
Fishery Act, 1873 06 & 37 Viot o. 71), Sched. IIL ; Freshwater Fisheries 
Act 1878 (41 & 42 Viet o. 39), s. 7. 

<t) Solmnti Fishery Act, 1865 (J8 & 29 Viet o. 121), ss. 34 (8), 36, 36 ; Salmon 
Fii*oty Act, 1873 (36 & 37 Viot o. 71), s, 22. A person fishing with rod and 
line lot bait with no intention of catching prohibited fish does not require a 
Uotnoe (JIfar.ftoW v. Siehardion (1889), 68 tj. J. (“• 0.) 46). 

(o) Salmon Fishery Act, 1866 08 « 29 Viot o. 121h « (f)- 


{187 1 J, 24 Jj. 66 (licensee uw* *** a™, 

being fixed engines, must^ Uwnsed even wben fitted so as 
nnft to oftlcb Balnaou (jl^»e't.Xf0i?ard{186^, Ii. E. ^ 

calotdat^ <ateh salmon {1881)p 46 J; ^ 

S;isee\srfe 44 J. P. 424, and r. Evans (1902), 80 

ST'S* oio^es for but ^able of catobi^aalaidn or trout). _ 

; 21 (O); 






flSHEBlSlI. 



^ 13d7. liicences ftm ayalkble only dating the filing s^son et the 

c;!l^t^tt6es ^ year idr 'tthich they are grated, and onlv for the fishery district and 
‘ 0ita8e^ the time specified oh the licence (e). Salmon'lkehQes are available 
for trout and char (/). 


.Damtkit ot 
UeeDML 
KradBctim 
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1358. A licenoe>holder must produce his licence to another 
licensee on .his producing his licence, to a conservator on his 
producing his certificate of conservancy, to a water bailiff on bis pro- 
ducing his appointment, or to any constable if authorised by the 
justices in quarter sessions to demand production of licences (p). 


Payment for 1369. The amount payable for licences is determined from time 
licence*. to time by the conservators, but it must not exceed the sums 
mentioned in the Salmon Fishery Act, 1878, unless the Board of 
Agriculture and Fisheries has sanctioned a 25 ^er cent, additional 
duty for permanent improvements for facilitating the passage of 
salmon (h). The amount payable for a licence to fish for trout or 
char, exclusively of salmon, must not exceed one third of the 
maximum amount chargeable for salmon (t). 


Sbot. 10 . — Close Seasons. 

SuB'Seot. 1. — AfinucU Close Season, 

Annnalcloie 1360. For the protection of fish Parliament has imposed pro- 
»*«»• hibitions on their capture during certain seasons of the year. These 
seasons are known as the annual and weekly close seasons. Power 
has also been given to boards of conservators to prohibit by bye-laws 
the use in inland waters of nets, other than a landing net or a net 
for eels, between the first hour after sunset and the last hour 
before sunrise {k). 

A 

For salmon. 1361. From the Ist September to the let November salmon 
may be caught only by rod and line ({)• From the 2nd November 


Harrison (1895), 64 L. J. (v, o.) 175 (using three rods and three lines at one 
and the same time under one liceOce). The rod and line licence does not include 
night lines (Williams y. Long (1893), 57 J. P. 217). 

(«) Salmon Fishery Act, 1865 (28 & 29 Viet, c. 121), s. 34 (6); Freshwater 
Fineries Act, 1878 (41 & 42 Yiot. a 39), s. 7 (day, week, or season tickets for 
trout and char). 

(/) Freshwater Fisheries Act, 1878 (41 & 42 Viet. c. 39), s. 7. 

^ ' Salmon Fishery Act, 1885 (28 & 29 Viot. o. 121), s. 37. 

Salmon Fishery Act, 1873 (36 & 37 Viot o. 71), ss. 21 (1), 24, 57* The 
mum scale is ; “ For each and every weir, hang, baulk, garth, goryd, 
crib, orcruive, J£]2; draft or hang net, not esce^hig 20D yards In length, 
measured along the head-rope when wet, £5; ditto, exceeding 2CiO vards, mr 
every additional 40 yards or part thereof, £l ; corade net, £2 63. ; putt, Ba* ; 
oukiggeror leader topUttsandputcherB, imt exceeding 100 yards in length, £2; 
ditto, exceeding 100 ^mrds, lor every ad<fiti5hal20 yards or paM thereof, £{,;crbss 
line, £2 108. ; single rod and line, £1 lOe. For putchers or putts, it not exo^* 
ing 50 in number, £1 lOa. Od* ; for gtery additional 50 or part thereof,^£l 1^. id, 
instrument or device not named above, such stini as inayb^ detOr* 


^the board of conservators with the sanction of ^ Board of 
yrfi9f^(t5t(i,Sohed.lD:.). > 
sKtJf^ KsheiieeAct, 1878 (41 A 42 Viet, a 89), s. 7(21 . 

I8r8?8fl5t37j:idfcve.7ivs, mmi 
M, 1861 ^ 25 l 1 ei A mi iKs ^ : 



ipAM V.— Statotoby Ebaothimto Reutino to Salmon bto. ej 

to tyB iBt February folloyriiigr both inclusive, salmon may not be w. 

captured (m). Prom the 2nd February to the 1st May salmon Close 
may be banght by any lawful method except putts and putchers (n). Seasons. 
If me fishery is subject to the control of a board of conservators the — 
annual dose season may be varied as to the whole or part of 
the fishery by bye-law. H varied, the season must not commence Variation, 
later than the 1st November for all modes of fishing except putts 
and putchers and rod and line, and must be of at least one hun- 
dred and fifty-four days’ duration; as regards fishing with rod and 
line, the seascm must commence not later than the Ist December, 
and- must last for at least ninety-two days (o). It would seem that 
the board of conservators have no power to vary the close seasons 
for putts and putchers (p). Within thirty-six hours after the 
commencement of the close season the proprietor or occupier of a 
salmon fishery must remove from the waters within hie fishery the Removal of 
inscales, hecks, tops and rails of all cruives, cribs or boxes, and all obatmeUons. 
planks and temporary fixtures used for taking and killing salmon, 
and all other obstructions to the free passage of fish in or through 
the cruives, cribs or boxes (q). It is an offence to place any 
obstruction, use any contrivance, or do any act for the purpose of 
deterring salmon from passing up a river, but lawful methods of 
fishing for fish other than salmon may be used (r). 


1362. The annual close season for trout and chat is from the For trout 
2nd October to the let February following, both inclusive, avtiohar. 
during which season trout may not be taken by any method of 
fishing, except for purposes of artificial propagation or other 
purposes with the written consent of the conservators of the 
district (s). Boards of conservators may by bye-law alter the 
commencement of this season to a date between the 2nd Septem- 
ber and the 2nd November, but it must continue if altered for 
one hundred and twenty-three days (o). 


1363. Between the 16th March and the 16th June, both For other 
inclusive, it is unlawful to fish in any river, lake, tributary, stream, 
or other water connected with or in communication with such river, 
tor any kind of fish (other than pollan, trout, char and eels) 
which live in fresh water, except those kinds which migrate to 


Ini) Balmon Fishery Act, 1861 (24 & 28 Viet. c. 109), s. 17. . _ 

{») U«iTnnn Fishery Law Amendment Act, 1879 (42 & 43 Vict. o. 26), s 2. 
M gi’nna may not be used between the end of August and 2nd May 

v.«. » M). .. 2 , 

op^ng of sluices in a fishing utfU dam whe» it m neoessMy to facUitato the 

mssase of salmon (flbdsspu v. P' t» j »■ 

*(!r?aSion FtaheryA^, 1873 (36 & 87 l&ot. c. 71), a, Ifi. of oon- 

se^^ havepoww to regulate the use 5 netstor other than salmon 
d^rfnwdoae — 39 (H)): see also oa^ 

S’iahi^ Act, isfifi' (28 « 29 Viot. ft. 121),;a. 6d ; Salmon Fuhery 

,ijw^WfiC?8.4 37 WOt.ft7l!|,S. Ififf)'. , n.,„„T,Wntnv 

' (o) Saixiadn ' Act ' .1876 4 19)» •• 4 , 

Act, 1878 (41 ft 4%vi9t. o. 89), s,f,19j. . . . 




Seasoai. 


Sale during 
cloee season. 


tampenis. 


Weekly close 
season. 


OT titm jkk open. sd», tudeis the fiehing tekee plade tmder the 
foiloipig circoinstanees^ 

X. B e private or eeveial fieheiy (1) Be o^er, when trout, Bar, 
B gravling are epeciwly preserved, may destroy freshwater fish 
other than grayling, but the occupier of the fishery may not do this • 
(2) any person, vnth the leave of the owner of the fishes, may 
angle or take rah for scientific purposes or for use as bait. ^ 
2. In a public fishery, with the leave of the board of conservators 
anyone may angle, and, except where prohibited by a bye-law of 
a board of conservators, anyone may take freshwater fish for 
scientific purMses or for use as bait (ft). Boards of conservators 
appdnted under the Salmon Fishery Acts, 1861 — 1876, and under 
the Freshwater Fisheries Act, 1878, may exempt the whole or any 
pan of their district from the operations of the above provisions as 
to the eiose season for freshwater fish (c). 

1864. During their close season freshwater fish other than eels 
Sngdom outside the 

sdmon river, eels or the young of eels may not be 
caught by baskets, nets, traps, or devices between the let January 
and the 24th June mclusive, except in eel baskets not exceeding 
10 inches in djameter and constructed so as to be fished with bait 

?®®“ I* ^®“ 16 th March to 

the 16th June, both inclusive, angling for eels is illegal (/). 

1366. Lamperns may not be captured by wheels or leaps placed 

upon the a salmon river except between the Ist 

August and the Ist March (p). 

SxJB-SECrr* 2. — WeMy Olote Season, 

1367. During the part of the year when the provisions as to 
the WMkly cIom season are in force, salmon may be caught onlv 
by rod and Ime between noon on Saturday and six o’clock 

(ft) IV^water Fisheries Act, 1878 (41 A 42 Viet. o. 89) s 11 /l) t>t\. 

PwAwfttsp Fisheries Act, 1884 (47 A B Viol. o. 11) s. fl ^e 
not fish exc^by ^ve of the owners, and cannot giant a t/auoteei 

ivararm flak /ooa » ir /.aa.x .T-r 9.7 "wuwj ro uuomei 


to fishing for 




<» ody to such 

1 “ TOhjCot .to the innsdicfion bl oonservotcM at 
^ for salmon and oonsarr^ for>h«ry districts f«. ti^a^ 

fl ^*lf{'** * «»). •. 11 (7). > i 

1678 (36£8TJ|et A 71), s. lA Zt is an 

- , C7):adtt«i;|f[^..Act, 1878 (8ff A S7:m'A:71^^k1*-?^r‘:-.r>/ i!- --1 


V.— SriTtJTOBY ENiLOXWfeSIS Rblawno to Saucon 

Qtt. If morning, or by means of patts and patohers at "Bwt. lo. 

between Uie 2nd May and the 81st August (A). Close 
BdaiMs of conservators may by bye-law vary the commence- Seatons, 
nient Mid termination of the weekly close season as to the 
whole or part of their district, so that it does not commence 
before 6 p.m. on Friday and terminate earlier than midnight 
on the Sunday following, nor continue later than noon on the 
following Monday, but in no case may it exceed forty-eight hours (i). 

Dniing the weekly close seasons the proprietor or occupier of a 
fishery must maintain a clear opening of not less than 4 feet in 
wid& from the bottom to the top, through all salmon cribs, boxes 
or (knives, so that a free space of that width is effectually secured 
for &e passage of fish up and down through each box, crib or cruive, 
whether used for fishing or not, and he must remove all the inscales 
and. rails (k). Throughout Sun^ys, and at all times when the water 
is not required for milling purposes, the sluices for drawing off 
water, which would otherwise fiow over any dam, must be kept shut 
in such a manner as to cause the water to flow through the fish pass, 
if any, or over the dam ( 1 ). 

There is no weekly close season for fish other than salmon. 

Sect. 11 . — Sale and Export. 

SuB-SsoT. 1. — Sale. 

1368. Between the 8rd September and the 1st February follow- Sale o< 
ing, both inclusive, no person, may buy, sell, or expose for sale, or 
have in his possession for sale, any salmon or part of any salmon. 

This provision does not apply — (1) to salmon which has been cured, 
salted, pickled or dried beyond the limits of the United Kingdom, or 

to salmon so treated in the United Kingdom between the 1st 
February and the 8rd November; (2) to clean fresh salmon 
caught within the limits of the Salmon Fishery Act, 1878, by 
any net, instrument, or device other than a rod and line lawfully 
in use at the time and in the place of capture ; (3) to clean fresh 
salmon caught at any time beyond the limits of the Salmon Fishery 
Act, 1878, provided that its capture by any net, instrument, or device 
other a rod and line, if within the United Kingdom, was lawful 
at the time and in the place where it was caught. Proof of the 
exceptions to the general rule as to sale lies on the vendor (m). 

1369. It is an offence to buy, sell, or expose for sale, or have Saie oftront 
in poHHflMinn for Bale, trout or char between the 2nd October 


{AySalttum Fishery Act, 1861 (24 & 25 Viot. a lOT), 21; Salmon Fishery 
Iinw -^^dment Art, 1879 (42 & 43 Viot. o. 26), a. 2. It fa m oflrace to 

tosalaionwj&any other means <y.en 

.(1876). 1 E*. T). 97); see also Vavtei r-Ewau (1902), 86 Ii. T. 419., 

fi)' Srtmon Fishery Art, 1873 (36 & 3/ Vietoo. 71), a 39 (A). - ... 

«);Simon fIS Art, 1861 (24 ft 25 Viol 0 . 109), »: No urcwision » 

m^^^to the height of the oloar opening and it is submitted that a height 

(M * « -^*,11), HI 
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and the l# I*ebfaary foUtyffing, both inelnsive {»)• This provision 
applies equally to fiiedi caught vrithont or withia Euglapd and 
Wales, even though their capture may be lawful (o). 

1370. Between the 15 th March and the 15th S'nne, and irre^eo- 
tirely of the place of (kptore, no one may buy, sell, or Skpose 
for sale, or have in his possession for sale, any freshwater fish 
except those kinds which migrate to or from the open sea, and 
except pollan, tirout, char and eels (p). 

Sub-Seot. 2.— iSbcport. 

1371. The export of unclean and unseasonable salmon from any 
part of the United Kingdom is forbidden at all times (^. Salmon 
caught during the time at which the sale of salmon is prohibited in 
the district where it was caught may not be exported from any part 
of the United Kingdom (r). All salmon intended to be exported 
from England and Wales to places outside the United Kingdom must 
be entered with the proper officer of customs before shipment at 
the port or place of intended exportation (<). Before the 8rd 
September and the 80th April following any officer of customs 
may open any parcel he suspects of containing salmon, and may 
detain the salmon until proof is given that the exportation of such 
salmon is legal. If before such proof is given the salmon becomes 
unfit for human food, the officer may destroy it. If the salmon was 
not entered with the proper officer it is liable to be forfeited, and 
the shipper and exporter is liable to a penalty not exceeding £2 
for every salmon so shipped or exported (t). 


SuoT. 12 . — Protection of FUheriet, 

Sub-Sect. 1 . — Dynamite and other Explorivea, 

1373. Dynamite and other explosive substances may not be used 
to catch or destroy fish in any public fishery in the United King- 
dom (a), or in any private fishery in England and Wales (b). This 
provision as to public fisheries does not apply beyond one marine 
league from the coast (c). 


Sub-Sect. 2 .— Pollution. 

1373. Eo one may ^owingly permit liquid or solid matter to flow 
into any waters containing salmon, or into any tributaries thereof, 
to Bu<^ an extent as to poison or kill fish, except in the exercise of 


Cn) Salmon Fishery Act, 1873 06 & 37 Viet. o. 71), s. 20. . 

(o) Prke T. Bradley (1886), 16 Q. B; D. 148. 

t •) Freshwater Fisheries Act, 1878 (41 & 42 Viet. o. 89), s. 11 (4) : Freshwater 
Fislkiiies Act, 1886 (49 A 00 Viot. o. 2), s. 1 ; Prite v. Bradley, eupra, 

(g) Salmon Acts Amendment Act, 1863 (20 & 27 Viot, o. 10), a. 3. 
irSlUd. 

in S^on Fishery Aot, 1865i28 A 29 Viet. 0. 181), a. 60. , 

' W ' Salmon Acts Amendnient Act, 1870 (83 & 34 Viot. c. 03). s. 4. . 

- /l&JilheKiee (Dynami^ 1877 W & 41 Viet, o. (W), a. 2{ sea also 
|iaa(hjnimfBLAw*iroRfiocaDUBB,m . 

42 VU 0. 39), A H i iTs^water 
R^5wiCaA«t(l^.(47&48Viot.o.ll),a8. , . , , 

(a) Act, 1877 («.* 41 ttofc. 9, A «i . V - v 



Pa^t V.— Statutory EwAcrniiwra Rrlatikcj to Salmon bto. 

R la^al right and after tha trial of the best practical means within 
R reasoxuiible cost to render such effluent matter (d). The 

qnestiion as to whether the best means within a reasonable cost have 
been tried may be determined by a jury(e). 

^ It is a misdemeanour punishable by penal servitude (not exceed- 
ing seven years) unlawfully and maliciously to put any lime or 
other noxious material into any pond or water in which there is 
a private right of fishing, or into any salmon river, with intwit 
to desttoy the fish then there, or that may thereafter be put 
therein (/). 

A person who puts poison, lime, or any noxious material into any 
waters frequented by fish living permanently or temporarily in 
fresh water, exclusive of salmon, may, instead of being indicted for a 
misdemeanour, be prosecuted summarily under the Summary 
Jurisdiction Acts (g). 


Sub-Seot. Z.—iaegal Fishing (A). 

1374. No one may wilfully take, kill, injure or attempt to take, 
unclean or unseasonable salmon, or wilfully take or destroy or injure 
the young of salmon, unless for the pui-pose of artificial propagation 
or other scientific purposes, and then, if he is within a district whore 
a board of conservators is established, only if he has first obtained 
their consent (i). If an unclean or unseasonable salmon is acci- 
dentally caught an offence is not committed if it be returned to the 
water with the least possible injury (y). 

1375. No one may use for the purpose of catching, or have in his 
possession under such circumstances as to satisfy the court before 
whom he is tried that he intended at the time to catch or kill by 
means thereof, salmon, trout, or char (k), any light, otter lath or 
jack (/), wire or snare, spear, gaff, except as auxiliary to a rod and 


(<2) Salmon Fishery Act, 1861 (24 & 25 Yict. o. 109), s. 6. 




Ibid., 88. 6, 7. 

r ) Malicioua Damage Act, 1861 (24 & 25 Yict. c. 97), s. 32 ; Salmon Eishery 
Act, 1873 (36 & 37 Yict c. 71), s. 13 ; IL v. Vaseu, [1906] 2 K. B. 748, 0. 0. E. ; 
Bee also title Criminal Law and Prockdure, Yol. IX., p. 785. 

ig) Freshwater Fisheries Act, 1884 (47 & 48 Yict. o. 11), ss. 6, 7. The subject 
of pollution of water in general is further dealt with under titles Nuisance; 
Public Health and Local Administration ; Waters and Watbboourses. 
As to procedure on such prosecutions, see title Magistrates. 

(A) As to property in fish caught and larceny, see p. 589, ante, 

(t) Salmon Fishery Act, 1861 (24 & 25 Yict. o. 109), ss. 14, 15; Salmon 
Finery Act, 1865 (28 & 29 Yict. o.*121), s. 60. A person who, while fishing 
for trout, catches samlets and keeps them not knowing the difference and having 
no intention to catch samlets, commits no offence against these provisions 
{ffopUm V. Thirwall (1863), 9 L. T. 327). 

( i) Salmon Fishery Act, 1861 (24 & 25 Yict, o, 109), s. 14. 

(fey I5td„ s. 8 ; Salmon Fishery Act, 1865 (28 & 29 Viot. o, 121), s. 64 ; Salmon 
Act. 1873 (36 & 37 Yict. o. 71), s. 18(7); Freshwater Fisheries Act, 
_ A .... V .... - « , ^ Fiiherie ‘ 


beries Act, 1884 (4t & 48 Yict. 


1878 (41 4; 42 Yict. o. 39), s. 6 ; Freshwater Fii 

(0^“^oSot lath or j'aok ” means and includes any small ho&i or vessel, board, or 
used for the purpose of running out baits, artifii^ or otherwise, acrdss 
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19. enot^, <n^ ^er like instraniiwii (ei). Ibhaty 

.!|^iiteeto d^^i^:wber6 lioeneee wfo fe^tiired so bse may nee mi tudiceni^ 
(^Bsheilea fiu^g weir, fiehiog still desi, fixed engine, instrcffiient, net or device, 
except a gaff or landing net as auxiliary to a rod licence, for 
catching or for fadlitaiing the catching of salmon, trout at char, or 
assist any person in so doing (n). 

^ or oae 1376. ^e roe of any sort of fish may not be used for the purpose 
” of fishing in a salmon river, or in waters within the limits of the 

Freshwater Fisheriee Act, 1878, and nobody may ever sell or expose 
for sale any roe of salmon, trout, or char. A person found using or 
having in his possession any such roe must prove that he had 
the roe for artificial propagation or other scientific purposes 
with the written consent of the board of conservators for the district, 
or ^ve a reason satisfactory to the court by whom he is tried for 
having the same in his possession (a). 


Spawning 

beds. 


Oratlnga. 


SuB-SEOr. 4 . — Spawning Jied$. 

1377. The spawning beds or banks or shallows in which the 
spawn of salmon, may be must not be wilfully disturbed except by 
an owner legally taking materials from a stream (b). When salmon 
are spawning or when on or near their spawning beds they must 
not be wilfully disturbed or attempted to be caught except for the 
purposes of hrtificial propagation or other scientific purposes, and 
even then if there be a board of conservators for the water their written 
consent is necessary (e). 


Sub-Seot. 5,~Oraiing$, 


1378. A grating is a device approved by the Board of Agriculture 
and Fisheries for preventing the passage of fish through any 
channel (d). In certain circumstances a board of conservators 
may place gratings for preventing the ingress of salmon into streams 
in which salmon or their spawning beds are from the nature of the 
channel liable to be deskoyed (e). Persons having the control of 
artificial channels in existence in 1861 for supplying towns or a 
navigable canal with water, whereby salmon or the young of salmon 
are led aside out of a main stream, must maintain gratings across 


fur the purpose of foul hookiag onv fidi (Salmon Fishery' Aot, 1873 (36 & 37 
Viot.0.71).8.4). , 

(m) a fishing net with on illegally small mesh is aot a Uke *' instrument " 
{Jcnta V, Dnvie^ [ISeSl 1 Q. 6.' 405). 

(n) Salmon Fishery Aot, 1873 (36 & 37 Vlot. o. 71), a 22. , A pexson 
pick up a dead fish without holding a licence {Qazard vl C'wke (1890), 56 P. 
102), hut not a dying fidi {Sttad v. filMion (1900), 69 !>. IT. (o. B.) j240}. . As to 
larceny of living and dead fish, see p. 689, ante. 

’^~lTnon^heiyAot,186l(24 ft 26.Ti«t. a 109), a. 9, m Mneh^ by 


Salmon Fishery Aot, 1865 (28 ft 29 Fitet. ov 121), sa W, 64; fiUlmcm Fishery 
Aeh 1873 (86 ft 37 Viet a H), st 18 (7): Freshwater Fisheriee Act, 1878 (41 ft 
42 'fiet. a 39), 8. 5; Frsshwaten Fishe^.Aot, 1884 (47 ft 48 Tint, a 11), a 8. 
AkvO CDsnces under the Laxaeaf Aot, 1861, property m and pcwdihsii^ see 

^'^^^PiriieryAot, 1861(24 4 S^iS^al^^ ' ^ 

!,..^'16r Salmon finery Ao^ t||5(28 ft 29 Wot. a 121)^ a ; 

, Act. 1878 (36*^7. 55ot. a 71), a.4. . i . 
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Jbftnnels for the ]^tiirpose of pteventing the descent of these 
fidi/proYiaed the gratings do not interfere with navigation (/). 
In Mrtaih other channels a board of conservators may erect gratingsi 
and the adjoining landowner or occupier is then bound to take 
roftson&^bls ino&ns tO')Q^r6V6nt ths gp&tings from boing injurod or 
removed (g). * 


Pari VI. — Statutory Enactments relating to 
Salt Water Fisheries and Sea Fishing. 

Sect. 1. — Supervision of Sea Fisheries. 

Sub-Seot. l.—By Board of Trade. 

13t9. The general supervision and control of the sea fisheries 
is divided between the Board of Trade and the Board of Agricul- 
ture and Fisheries Qi). 


Sub-Seot. 2. — B<MTd of Agricidture and FWherieia 

1380. The Board of Agriculture and Fisheries has had trans- 
ferred to it all the powers which the Board of Trade had under 
various statutes for the regulations of Sea Fisheries (i).. 

Under these Acts the Board has power to create sea fisheries 
districts within the territorial waters of England and Wales, and 
to provide for the constitution of local fisheries committees by 
whom the sea fisheries carried on within such districts are to be 
regulated. This includes power to unite or dissolve districts (Jt). 

The Board also has power to make regulations as to the 
making of bye-laws by the local fisheries committee (f), and may 
confirm a bye-law either with or without bolding a local inquiry 
or with or without such modifications as may be assented to 


if) Salmon Fishery Act, 1861 (24 & 25 Viet. c. 109), s. 13. 

(^) Salmon Fishery Act, 1873 (36 & 37 Yict. c. 71), ss. 68, 61. 

(A) Board of Agnoulture and Fisheries Act, 1903 (3 Edw^. 7, o. 31), s. 1. The 
Bom of Trade is intrusted with the administration of the Merchant Shipping 
Actsi 1854 — 1906 ; the Sea Fisheries Act, 1843 (6 & 7 Yict. o. 79) ; the Sea 
Fisheries Act, 1868 (31 & 32 Yict. o. 45), except Part 111. ; the Sea Fisheries 
Act, 1883 (46 & 47 Yict. o. 22) ; the Fisheries Act, 1891 (54 & 55 Yict. o. 37), 
Part L : and the North Sea Fisheries Act, 1893 (66 & 57 Viet. o. 17). As to 
Board of Trade, see title Constitutionai, Law, YoL YIL, p. 102. As to 
offences against tihe Behring Sea Award Act, 1894 (57 <& 58 Yict. o. 2), see title 
fIftTMTV AT. Law and PaoOBDUEB, Ycl, IX., pp. 279, 286, 561 ; see also p 637, 


DOOt * 

(i) Board of Agriculture and Fisheries Act, 1903 (3 Edw. 7, o. 31), s. 1. The 
stamtes are The Sea Fisheries Regulation Act, 1888 (51 & 52 Yict. c. 54} ; 
the Ksheiias Act, 1891 (54 & 55 Yict. o* 37), Part n. ; the Sea Fisheries (Shell 
Fishy Beinilatioa Act, 1894 (67 ^ 58 Yict, o, 20) ,* the Roach River Oyster 
Finery Act, 1866 (29 & 30 Yict. o. oxlv.) ; the Sea Fisheries Act, 1868 (31 & 32 
not. c. 45), Part HI. ; the Oyster and MusseU Fisheries Orders Oonftrmation 
Act. 18^ (No. 2) (32 & 33 Yict o. 31); the Sea Fisheries Act, 1875 (38 & 39 
VicL d. 15): the Fisheries (Oyster, Crab, and Lobster) Act, 1877 (40 & 41 Viet 
e. 4SB ; aftu the Sea Fisheries Act, 1884 (47 & 48 Yict c. 27)* 

V Saa ffibheries Regatation Act 1888 (51 A 53 Yict o» 54), ss. 1, 11, 12. 

2. ReguTariohsweremadeby the Bom of Trade on OthNovei^er, 
^'^tetotpry Rdles and Orders, 1899). M 


Sadr. 12. 
nroteetlon 
ofFIshdrteA 


Superyislon 
by Board 
of Trade. 


Powers of 
Board of Agrl- 
calture and 
Fisheries ; 

to create 
sea dsberies 
districts ; 


to confirm 
bye-laws ; 





gwanlsion 

of8ea 

FtdiArles. 

torogttlata 
oyster 
ashesies ; 


to regulate 
lobster and 
crab fishing. 


6ea fisheries 
committees. 


hy theloMl fisheries opiQmittee>(m>. Qttee a bye-law is eonfimsefi, 
W Beerd has no power . repeal ii^ The Boarfi may oall upon a 
l^al fisheries commUiee-to collect statistics relating to sea fisneries 
and make returns as to the proceedings of the committee (n). 

The Board have power, after oertseai^Btatatory provisiona 
have been complied with, to make an oraer for the estskblish- 
ment or improvement or for the maintenance and regulation 
of an oyster, mussel, or cookie fishery (o). Such an order comes 
into force when confirmed by Parliament, or in special circum- 
stances when confirmed by Order in Council (p). The Board 
may by certificate m certain events determine such order either as 
to the entire fishery or as to any part thereof {q). 

Where any local or personal Act passed since 1868 sabjeoted any 
oyster fishery company to the control of the inspectors of fisheries 
appointed under the Salmon Fishery Act, 1861 (r), this control is 
now exercised by the Board (s). The Board also have power in 
certain cases to sanction or prohibit the removal of oysters from a 
public oyster bed or bank (t), and can also 'sanction any 
expenses which local fisheries committees may incur in stocking or 
restocking any public fishery for shell-fish («). 

After a public inquiry the Board may by order restrict or pro- 
hibit, under such conditions as they define, the fishing for and 
taking of edible crabs or lobsters in a defined area of the public 
fishery in the sea, and may make the necessary provisions for 
enforcing such order (®). These orders may be repealed or 
amended by a bye-law of a local sea fisheries committee (w). 


Sect. 2. — Powers of Sea Fisheries Committees. 


1361> Subject to the provisions of the order constituting a local 
fisheries committee, the law relating to committees and joint com- 
mittees of county councils applies in like manner as if the powers 
and duties of the local fisheries committees were powers and duties 
transferred by the Local Government Act, 1888 («), to the council or 
councils represented on the committee and delegated to the 
committee by the said council or councils, and as if any borough 
council represented in the committee were a county council (a). 


(m) Saa Pisheriea BeguUtion Act, 1898 (01 & 62 7iot. o. 64). s. 4. 
fn) Ibid., 9 . 8. 

(o) Sea Fiskeriee Act, 1868 (31 & 83 Viet, a 45), es. 29, 40, 44 ; Sea Fisheries 
Aet, 1884 (47 A 48 Viot. o. 27), a. 1. 

(p) Sea Fisheriw Act, 1868 (81 & 32 Viet, o, 45), a. 87 ; Fisheries (Oyster, 
Orah, sad Lobster) Act, 1877 (40 & 41 Viet, ei 42), s. 7. ^ 

(e) FisheriM Act, 1868 (31 & 32 Wot. o. 45), s. 45; Oyster md Sfassel 
Fultenes Orders Confirmation Act, 1809 (No. 2) (32 & 33 Viot. o. 311. s. 2. 

(r) 24 & 25 Viot. o. 109. ^ ^ 

(«) Sm Fisheries Aot, 1873 (38 A 89 Viot, o. 15), s. 1 ; Board of Aarioultme 
and Fiehenes Aot, 1908 (3 Bdw. 7, o. 31), s. 1, Schedule. ^ . 

o W* Lobster) Aot, 1877 (40 A 41 Viot. A 42), k 5. 

i fiaV ^“herres (Shell l^b) Begulatton Aot, 18M (57 A 58 VJot. o; 26), 

H (Oyster, Crab, and Lobster) Act, 1877(40. A 41Tiot'. o.4»,a 10. 

W Aet, 1888 (61 A 62 Vmt. o, 54), A 2 (i) (ah' 

to) 81 A-Afi-Vlrii. o. 41. . 

(a) SeaKdberm Begulation Aot, 18«»(«1 A 52 Via o 54), s. ,l<8)i' - ' r 
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pARf<- VI.— Statutory ENAcrmaiiTS Relatinq to Sea Fishwo. 

Subject to such regulattottfr as may be made by the Board of Bjkt. a. 
AgnwltRM and Fiehenes, a loc^-fisheriee committee may make Powers 
bye-laWB as to the whole or pai^ of their district and during the of Sba 
whole or ^art of the year as to the following matters nsheries 

1. Restricting or prohibiting, either absolutely or subject to such Cottmitteea. 
re^tms as may be provided by the bye-laws-(l) any method of pow^ 
fishing for sea fish or the use of any instrument for fishing for sea to make 
fish, and for determining the size of mesh, form and dimensions of 

any mstrument for fishing for sea fish ; (2) the fishing for or taking “ 
of all or any specified kinds of sea fish during any specified *" **“»*>' 
p8n<w (&)• 

2. Constituting any district of oyster cultivation for the pur- as to oysters; 
poses of s. 4 of the Fisheries (Oyster, Crab, and Lobster) Act, 

1877 (c), and directing that the proviso to s. 8 of that Act shall 
not apply, and repealing or amending any order made under 
8. 10 of that Act, or under the Fisheries (Oyster, Crab, and 
Lobster) Act (1877) Amendment Act, 1884 (d). 

8. Regulating, protecting and developing fisheries for all or sheii-fiah; 
any specified kinds of shell-fish (including all kinds of molluscs 
and crustaceans) ; and any bye-law may provide, among other 
things— (1) for fixing the sizes at and conditions under which shell- 
fish may not be removed from a fishery, and the mode of determining 
such sizes (e) ; (2) for an obligation to re-deposit in specified localities 
any shell-fish, the removal or possession of which is prohibited, by 
or in pursuance of an Act of Parliament ; (8) for the protection of 
shell-fish laid down for breeding purposes, and of culch and other 
material for the reception of spat (/), and for an obligation to 
re-deposit such culch and other material in specified localities (ff). 

4. Prohibiting or regulating the deposit or discharge of any pollution; 
solid or liquid substance detrimental to sea fish or sea fishing, 
except discharge of sewage by a sanitary or other local authority 
in pursuance of parliamentary powers (k), 

6, Repealing or amending any bye-law they have previously repealing 
made(i). bje-laws; 

6. Imposing as penalties for the breach of any bye-law fines not penalties; 
exceeding for any one offence the sum of £20, an additional sum 
of £10 a day for a continuing offence, and in any case the forfeiture 
of the fish taken and the fishing instrument used ( j). 


(6) See Fisheries Regulation Act, 1888 (61 & 62 Viet. c. 64), ss. 1 (3), 2 ; 
Fisheries Act, 1891 (64 & 66 Viotf o. 37), s. 7. As to definition of "trawl” 
under such a bye-law, see OMvsk'r- AiJifidd (1888), 67 L. J. (o. B.) 333. 

(c) 40 & 4l Viet. 0 , 42. 

^ 47 & 48 Viet e. 26 ; see Sea Fisheries Regulation Act, 1888 (61 & 62 Vict. 
'kel^The o^enee' of removal is ocanplete as soon as the shell-fish have bwn 


(/I 18 the spawn or young of any kiud oi eneu-nBi: 

FiAV Regulation Act, 1894 (67 & 68 Viet o. 26), s. 1 (d). 

I W Soft I'ifiJiories (Shell Piiih) Begulation Act, 1894 - 

I A) 8ea Fisheries Re^tiim Act, 1888 (61 ft 62 Vs^ o, (f4)> as. 2, 


68Victc.2a),s.l 
(f4).s8.2, 13 (o). 



Fisbwaibs. 


. 9 iav. 2 . WtimriDsde the by64fl>»a be Dublished as direct^ by 
J Fowen slia>t 9 to(&). The bjn fnJ|Hp>n|p prnftflinTnllT nffnrft mij ninfnrnl 
^ fisnery or any rigbi in» pH^ toe eeasl^ore in the btU}ds 6t a 
mm^mi his coiii#!t, or any bye-laws of a board of salmon 

eonservators (1). ■ 

airf^tiseiit 1383. Subject to an;^''i^triction8 or conditions made by the 
fflte county councils (m) splinting to the local fisheries committee as to 
^ expenditure, the committee may appoint such fishery officers (n) as 

they deem expedient for the purpose of enforcing the observance of 
the bye-laws (o). 


Stocking 



1384. A. local fisheries committee have power to stock or resfock 
any public fishery for shell-fish, and for tlmt purpose to incur such 
expenses as may be sanctioned by the Board of Agriculture and 
Fisheries (p). The committee have also power to enforce any Act 
of Parliament relating to sea fisheries (g). 


Collecting 1386. Evez^ local fisheries committee are bound to collect such 
Btetistics. statistics relating to the sea fisheries within their district and moke 
such returns to the Board of Agriculture and Fisheries as that 
Board ma^ reasonably require. The expenses incurred in obtaining 
the statistics is borne by moneys provided by Parliament (r). 


Powers of 
•ea fisher/ 
oiBcen. 


8bct. 3 . — powers of Fishery Officers appointed by Sea Fisheries 

Committees. 


1386. A fishery officer appointed by a local fisheries committee 
when enforcing any bye-law is deemed to be, and has all the powers 
and privileges of, a constable ; moreover, he is empowered, within 
his district, or in any adjoining sea fisheries district, or salmon 
fishesy district, or the district of a harbour authority, to stop and 
search any vessel or vehicle used within the district in fishing or 
in conveying either fish or any substance the deposit or discharge 
of which is prohibited or r^ulated by a bye-law, and search and 
examine all instruments used in catching or carrying fish, and 
seize any sea fish or instrument liable to forfeiture («). He also 
has power without the authority of the local fisheries committee to 
take legal proceedings for the enforcement of the Acts relating to 
sea fisheries or of any bye-law made thereunder (t). 


ft) Sea Euihenea Begalation Act, 1888 (U & 52 Yiot. c. 54), s. 5. 
m I6ui., B. 13 (a), (b). 

(m) Anv xeetxictionB must be xnado before tbe offloer is appointed (A v. 
I’lyiMfuth Corporation^ [ISSSj 1 Q. B> 1(18). Where mote than pne 
ai^poiiits to tiie committee, the oonditiouB and leBtriotioBa can tmly be iihpcsed 
by the common agreement of all the ebtuu^ reptesenM on the committee (A 
V. Ahrfh Biding of Yorkthm Oounig Oomtdl, [1899] 1 Ct B. ^01). 

(n) The offloer may be also am offloer of a board of eaUmon oCnsarVston 

(Sea^Ksheries&c^^tioii Act, 1888(51 A MViot. 0 . 64)^ a 6 (5)^ ^ 

Biduxies (Sh^ Ei^) Begals&m Aot, 1894 (57 A 58 Yiot, o, 26), 

f^ EishMies Act, 1891.(6i& 55 YicA c. 37), s. 9. 

frt SoalSaWines Eegulfttion Act, (51 A 52 Yiofe. o. 54), s. 8, \ . A 


(54 A 85 YI«4» « 37), s. 13 j 
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Pabt VI. — Statdtobv Entaotments Relatiito to Sea Fishing. 


Saot. 4 . — General Statutory Pr^sUhii at to Sea Fisheries (u), 
Sub-Seot. l.-^Floating Fish. 


1387 . A British fishing boat, whether inside or beyond the 
elclnsive fishery limits of England (a), must not, between sunset and 
sunrise, anchor, except in consequence of accidents or of other 
compulsory circumstances, on grounds where drift net fishing is 
actually going on (6), and nets and other fishing engines must not 
be set or anchored on such grounds (c). Boats arriving in the 
fishing grounds must not place themselves nor shoot their nets in 
sucli a way as to injure each other, or to interfere with fishermen 
actually fishing at the time. Undecked drift net boats must shoot 
their nets to windward of decked boats, and decked drift net boats 
to leeward of undecked boats (d). When trawl fishermen are in 
sight of drift net or long line fishermen they must take all 
necessary steps in order to avoid doing injury to the latter (e). 


1388 . When the nets or lines of fishermen get foul of each other, 
they may be cut only in certain circumstances (/), and all neces- 
sary measures for reducing to a minimum the injuries which may 
result to the gear or- boat of the other fishermen must always be 
taken ig). 

1389 . A local sea fisheries committee have certain *pow6rs by 
bye-laws to regulate the methods of fishing for sea fish Avithin the 
exclusive fishei'y limits within their districts Qi). 

On the coast of Cornwall, except so much of the north coast as 
lies to the east of Trevose Head, no one between the 25th July and 



limsworth, 33 & 34 Viet. o. vi., 34 & 35 Viet. c. cxlv. ; Falmouth, 40 & 41 Viet, 
c. czxvi. ; Faversham, 3 & 4 Yiot. c. lix . ; Hamble, 31 & 32 Viet. c. ix. ; 
Hamford Water, 46 & 47 Viet. c. x . ; Herne Bay, 27 & 28 Viet. c. eclxxx., 28 
& 29 Viet. 0. clxviii. ; Hunstanton Le Strange, 46 & 47 Viet, a x. ; Ipswich, 
22 & 23 Viet. c. Ixxii., 30 & 31 Viet. o. xlvi. ; Langston and Chichester Harbour, 
Oyster and Mussel Fisheries Orders Confirmation Act, 1869 (No. 2) (32 & 33 
Viet. e. 31) ; Lynn Deeps, 35 & 36 Viet. c. i., 43 & 44 Viet. o. cxlii., 6 Edw. 7, 
<>. ft-rii . Medway, 2 Geo. 2, c. 19, 30 Geo. 2, o. 21 ; Medway Regulation Con- 
tinuanw Act, 1868 (81 & 32 Viet. c. 63) ; Menoi Straits, 37 & 38 Yict. o. xviii. ; 
Paglesham, 37 & 38 Viet. o. xviii. ; Poole, 48 & 49 Viet. o. xii., 60 & 81 Viet, 
c. 0.: Queenborough, 8 & 9 Viet e. cjcliv. ; Eamsholt, 47 & 48 Viet. o. xiii.; 
Kooch River, 29 & 30 Viet e. cxlv.,; Rochester, 28 & 29 Viet. o. coxxvii., 30 
& 31 Viet 0. 1-^xii. ; Soloombe, 36 & 36 Viet. c. Ixiii. ; St. Ives Bay, 4*8 
Viet. 0. IviL ; Swansea, 34 & 35 Viet. c. cxlv., 46 & 47 Viet. o. x. ; Tees, 7 Edw. 
T, c. Ixxviii. ; ToUeshury and Mersea, 42 & 43 Viet. o. L ; Truro, 39 & 40 Viet. 
■ ; Whitstable, 33 Geo. 3, o. 42, 89 & 60 Viet. o. xli. ; Seine fishing on 
of ^merset, Devon and Com will, 1 Jae. 1, o, 23. 


o) For the definition of these limits, see p. 

8) Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), s. 4, Sched. I., 

Lx rx»y A 


art. 14. 


c) Ihid,t art. 17 
A Ihidsf arts. 15, Ifi. 
W art 19. 


(/) Ibid., arts. 19, 20, 21, 22. ^ a t. 4 i -a a 

to) Fisbanes Act, 1891 (54 & 55 Viot o. 37), s. 4, Schedule, art. 4. 
W Sea Fisheries Bes^ulatioii Act, 1888 (51 & 52 Yiot o. 54), a 2. 
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the 26th November iuaj,.l)etweeii sunrise and sunset, nse a drift 
net or trawl within two i^fis of "the coast, or, within half a mile of 
any sea fishing boat stationed for seine fishing, anchor a boat other 
than a seine boat, or lay, set, or nse any net, bonlter, or implement 
of sea fishing except for the purpose of seine fishing. The penalty 
for a breach of this provision is a fine not exceeding £20 (0* 

1390. Fish caught by trawling in areas in which trawl-fishing is 
prohibited in Scotland or Ireland may not be landed nor sold in the 
United Kingdom, but so far as Ireland is concerned this prohibition 
only applies to fish caught in steam trawlers (j). 

6vB-Sxor. 2,—fikdl’fith. 

1391. All oysters, mussels, and cockles in or on an oyster, mussel 
or cockle bed in a several oyster, mussel or cockle fishery granted 
by an order of the Board of Agriculture and Fisheries, and oysters 
in or on any private oyster bed which is sufficiently marked out 
and known as such, are the absolute property of the grantees of the 
order or of the owner of the private oyster bed; and if such oysters, 
musselB or cockles be removed from either of these beds, and not 
sold in market overt nor disposed of under the authority of the 
grantee or owner, they still continue to be their absolute property. 
In the case^f theft from contiguous beds or fisheries, it is necessary 
only to prove that they were the property of, and in the lawful 
possession of, one or other of the proprietors, and were stolen from 
one or other of such contiguous beds or fisheries (k). 

1392. Within the limits of a several oyster, mussel, and cockle 
fishei^.or of a private oyster bed, no person without the authority of 
the grantees or owner may (1) use any implement of fishing except a 
line and hook or a net adapted solely for catching floating fish, and 
BO used as not to disturb nor injure the oysters or mussels; 
(2) dredge for ballast or other substance, except under lawful 
authority lor improving the navigation ; (3) deposit rubbish, ballast, 
or other substance ; (4) place anything prejudicial or likely to be 
prejudicial to the oysters or mussels, except for. the lawful purpose 
of navigation or of anchorage ; (6) disturb or injure in an^ manner 
the oysters or mussels, except for a lawful purpose of navigation or 
of anchorage (2). 

}393' Deep-sea oysters may not be sold nor consigned for sale 
beWeen the 16th June and the 4th August, nor any other descrip- 
tion of oysters between the 14th May and the' 4th August. • This 

(») Sea Fisboriee Act, 1868 (31 & 32 Tiot. o. 43), b. 68. . 

(y) Trawling in Prohibited Areas Prevention Act, 1909 (9 Edw. 7, o. 8), as. 1, 6. 
As to what plaoes may be prohibited areas, see tiid., ss. 3, 6. 

(k) Sea Fisheries Aot, 1868 (SI & 32 Yiet. o. 43), ss. 31, 32, 33. These sec- 
tions were extended to inoluda oocUes in a cockle nsherr granted hv fiia Board 
of Agrioultim and Fisheries (Sea Fisheries Aot, 1884 (47 A 48 'Vlat. p. 27) )• 
It Was held in Truro OufjMration v. Fotre, [1902] 2 S. B. 709, 0. A,, that aperson 
who dsp<Wted oysters cm a portion of the foreshore in a pnblio fbhety has no 
nroperly in them ; but quare this decision, see judgment 6f FuitOHta jtomiOJi, 
J^., m FoU^y. WarbUtigton UrbanChuncil, OiSiO, A. 

Sea Act, 1968 (31 A 82 Viet. «. 43), a. 38. As to the Sights of 

aavigatidn u lelitiilii to fishariBB, sea p. 391, tmla ' 
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f tro^ioQ does not apply to oysters taken vrithin the waters of some 
6rei^& State, though they be afterwards laid down and stored in Oeaeial 
Enghsh waters where they do not breed, nor to oysters taken from Statutory 
oertain other places with the sanction of the Board of Agriculture 
and Fisheries, nor to oysters preserved in tins or otherwise cured, or 
intended for the purpose of oyster cultivation within the same 
district in which they were taken (m). 

1894. Outside the territorial waters lying between a line drawn Oyster 
from the North Foreland to Dunkirk and from the Land’s End 
to Dshant fishing for oysters is prohibited between the 16th June territorial 
and the 81st August, and in these waters during that time boats waters, 
may not have on board any oyster dredge unless it be tied up and 
sealed by the Customs (n), and no person may fish for oysters or 
have on board his boat any oyster dredge within' any seas, and 
during any time within and during which oyster fishing is prohibited 
by law or by any convention, treaty, or arrangement to which the 
Sea Fisheries Act, 1883, may be applied (o). 


Stjb-Sect. 3 . — LdbsUn and Crahi, 


1395. It is illegal to take, have possession of, or sell or expose or Sate ot 
consign for sale, or buy for sale, any edible crab which is less than 

4 inches across the broadest part of the back, or which has spawn 
attached to it or has recently cast its shell, unless it was intended 
for use as bait for fishing and there is no local bye-law forbidding 

such use (jj). , . . , 

No one may take, possess, sell, or expose or consign for sale, 
or buy for sale, any lobster which measures lees than 8 inches 
from the top of the beak to the end of the tail when spread as far 
as possible flat {q). 

1396. The penalty for a breach of these provisions is a fine not Penaltie*. 
exceeding ^2 for tho first offence, £10 for the second or any subse- 
quent offence, and the forfeiture of all the crabs or lobsters found in 

the possession of the offender at the time (r). 

Sect. 6. — Protection of Sea Fieheries, 

ST 7 B*SEcyr. \,—^Dyna7nitB and other E!i^lo8%vo99 


1397. The use of dynamite and other explosive substances to Om rf 
catTi destroy fish in a public fishery withm one manne league 
of the coast is punishable by.a fine not exceeding £20, or, at the jgheiy. 


(ml Fieheries (Oyster, Grab, and Itehstetl Ao^ (40 & 41 Viofc o. 42), s. 4 ; 

Aa of local fisheries committeos wdt^B^ of Agnoulture wd 

88 . 8 ,' 2 . ' 
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option of the court, to imprisonment with or without hard labour 
not exceeding two months («). Private fisheries frequented by Balt< 
water fish do not appear to be legislated for(«), except oyster and 
mussel fisheries created under the Sea Fisheries Act, 1868, and 
private oyster beds sufficiently marked out or known as such(0« 

Sub-Sect. 2. — PoVution. 

1398. There is no common law right to pollute the sea by 
discharge of sewage (u). It is a statutory offence to put lime or 
other noxious material maliciously and unlawfully into any water 
in which there is any private right of property with intent to take 
or destroy any fish therein (a), and knowingly to deposit any 
ballast, rubbish or other substance, or to place anything pre- 
judicial or likely to be prejudicial to, except for the purpose of 
navigation or anchorage, or to disturb or injure in any manner, any 
oyster or mussel bed created by the ^ea Fisheries Act, 1868, or any 
private oyster bed sufficiently marked out and known as such (6). 

Sub-Sect. 3 . — InttrumenU for Dutroying Fish and Fishing Gear. 

1399. There are no limitations as to the nature of fishing 
implements that may be used to catch fish, except such as may be 
contained in the bye-laws of a local sea fisheries committee, but no 
person belonging to a British sea fishing boat may use any instru- 
ment for the purpose of damaging or destroying by cutting or 
otherwise any fishing implement belonging to a sea fishing boat, 
except in certain events (c) ; and no person may manufacture or sell 
any instrument serving only or intended to damage or destroy 
fishing implements by catting or otherwise (d). 

Sect. 6. — Statutory Provisions as- to Sea Fishing Boats, 
Sub-Sect. 1. — Registration, 

1400. Every vessel (e), of whatever size and in whatever way 
propelled, which is employed in sea fishing or in the sea fishing 


(«)^ Fisheries (Dynamite) Act, 1877 ('10 & 41 Viet. c. 65), ss. 2, 3. These 
provisions were extended to private fisheries within the limits of the Freshwater 
Fisheries Act, 1878 (41 & 42 Viet. c. 39), s. 12. It is conceived that that Act 
cannot apply to salt water ; see Stead v. Nicholas, [1901] 2 K. B. 163, deciding 
that that Act did not even apply to artificial freshwater reservoirs. 

(t) Sea Fisheries Act, 1868 (31 & 32 Viet. o. 45), s. 53, which forbids the 
injury of these fisheries in any manner except for the purpose of navigation or 
anchorage. 

(u) Foster v. Warblington Urban Council^ [1906] 1 E. B. 648, 665, 689, 0, A. ; 
see also Flobart v. Southend-on-Sea Corporation (1906), 75 L. J. (k. p.) 30.>, 
compromised on appeal, 22 T. L. B. MO, 0. A. ; and Owen v. Faversham 
Corporation (190^, 73 J. P. 33, 0. A ; Times, 24th June. 

(a) Malicious Damage Act, 1861 (24 & 25 Viet. o. 97), s. 32 ; see also p. 623, 
tmte. 


(5) Sea Fisheries, Act, 1868 (31 & 32 Viet. c. 45), s. 53. This subject is 
further dealt with under titles NuisAiroB ; Waters atsd Waterooueses. 

(c) These cases are specified'’in arts. 20 and 21 of the Conven^n set out ia 
the ^ Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), Sched. I., and refer to 
fouling of nets or lines under such oircumstances that it is impossible to 
disengage them by any means other than cutting. The Act, ibid., s. 2, makes , 
these artidee of the same force as it enacted in the body of the Act. 

^tj) Sea Kshories Act, 1833 (46 & 47 Viet. c. 22), ss. 5, 9. 

(s) Fop definition of vessel, see titles Ferries, p. 564, ants; Smrpiira aku • 
KAnoATKar. . . • 
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service, ^hether used for profit or not, must be entered in the fishing 
boat register, and must be lettered and numbered and have official 
papers (/). The tonnage of a sea fishing boat for the purpose of 
the fishing boat register is, if she is already registered under the 
Merchant Shipping Act, 1894, Part I., her gross or register tonnage. 
If she is not so registered, the tonnage is ascertained on the same 
method as is employed for registration under Part I. of that Act (y). 

Sub-Sbot. 2.— Equipment. 

1401 . Besides the lights and fog signalling apparatus that other 
vessels of her class have to carry, every decked fishing boat must 
carry the boats according to her tonnage set out in the Merchant 
Shipping Act, 1894, Sched. XV., and if she carries more than ten 
passengers she must have two life-buoys and a life-boat or a boat 
rendered buoyant after the manner of a life-boat (/t). The life 
buoys and boat must be kept at all times fit and ready for use. 


Sub-Seot. 3. — Certijicates of Skippers and Second Hands of Trawlers. 

1402 . Trawlers of twenty-five tons tonnage and upwards may not 
go to sea from any port in the United Kingdom unless the shipper 
and second hand are duly certificated. A superintendent of the 
Board of Trade may authorise the trawler to go to sea in charge of 
the second hand if he is satisfied that the master’s absence is due 
to an unavoidable cause (i). 

The Board of Trade is empowered to grant certificates of com- 
petency as skipper or second hand of fishing boats, or any particular 
class of fishing boats, in the same manner as certificates of com- 
petency are granted to masters and mates of ordinary merchant 
vessels, and the holders of such certificates are entitled to such 
privileges and subject to such liabilities as if they held certificates 
of masters or mates respectively (j). A skipper’s certificate of 
competency is not granted unless tlie person has held a certificate 
as second hand for at least twelve months (/c). 

In certain circumstances the Board of Trade may grant certificates 
of service instead of certificates of competency (0* The Board 
keeps a register of certificated skippers and second hands which is 
admissible in evidence (m). 


(/) Merchant Shippinc Act, 1894 (57 & 68 Viet. c. 60). sb. 370, 373. There is 
power by Order in Counwl under s. 373 to exempt vessels from these provisions, 
ihe register is conclusive evidence of ownership {ihid., s. 374), in case of offences 
against the Sea Fisheries Act, 1868 (31 & 32 Viet. o. 97), and the Sea Fisheries 
Act, 1883 (46 & 47 Viet. o. 22), and for recoveiw of damages for injury to the boat, 
(c) Merchant Shipping Act, 1894 f67 & 58 vict. c. 60), s. 371. 

Ih) Ibid., 8. 376 ; see, further, title Shipping and Navigation. 

(0 Merchant Shipping Act, 1894 (67 & 68 Vict. c. 60), s. 413 ; Merchant 
Shipping Act, 1906 (6 Edw. 7, o. 48), s. 81. Rules as to conduct of examina- 
tions and the qualification of applicants for certificates of competency as 
second hand or skipper have been made by the Board of Trade, see Statutory 
Rules and Orders, 1900, No. 806 ; 1901, No. 309. » . 

(jI Merchant Shipping Act, 1894 (67 & 58 Vict c. 60), s. 414 ; Memhant Ship- 
ping Act. 1906 (6 Edw. 7, o. 48), s. 81 ; see also title Shipping and Navigation. 
W JMerohant Shipping Aot 1894 (67 & 68 Vict. c. 60), s. 414 (2); Merchant 
. -™^/^-V7,c.48), s. 81. 

• Act, 1804 (67 & 68 Vict o. 60), 8.415; MerchanI 
w. 7, c. 48), s. 81. 


Shipping Act, 1906 (6 
it) Merchant Shif^ 
Shi] 


II 

6^Uct. 0 . 60); s. 416; Merchant 


SMp ^n g A,ot, 1006 {6 Mw. 7, o. 48), a. 81. regiater b^n in 1883. 
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option of the court, to imprisonment with or without bard labour 
not exceeding two months (g). Private fisheries frequented by salt« 
water fish do not appear to be legislated for(g), except oyster and 
mussel fisheries created under the Sea Fisheries Act, 1868, and 
private oyster beds sufficiently marked out or known as 8uch(t). 

Stjb-Seot. 2.— Pollution. 

1398. There is no common law right to pollute the sea by 
discharge of sewage (u). It is a statutory offence to put lime or 
other noxious material maliciously and unlawfully into any water 
in which there is any private right of property with intent to take 
or destroy any fish therein {a), and knowingly to deposit any 
ballast, rubbish or other substance, or to place anything pre- 
judicial or likely to bo prejudicial to, except for the purpose of 
navigation or anchorage, or to disturb or injure in any manner, any 
oyster or mussel bed created by the ^ea Fisheries Act, 1868, or any 
private oyster bed sufficiently marked out and known as 8uch(b). 

Sub-Seot. 3 . — Instruments for Destroying Fish and Fishing Gear. 

1399. There are no limitations as to the nature of fishing 
implements that may be used to catch fish, except such as may be 
contained in the bye-laws of a local sea fisheries committee, but no 
person belonging to a British sea fishing boat may use any instru- 
ment for the purpose of damaging or destroying by cutting or 
otherwise any fishing implement belonging to a sea fishing boat, 
except in certain events (e) ; and no person may manufacture or sell 
any instrument serving only or intended to damage or destroy 
fishing implements by cutting or otherwise {(t). 

Sect. 6. — Statutoi*y Provisions aS' to Sea Fishing Boats. 

^ Sub-Sect, ^---Registration. 

1400. Every vessel (e), of whatever size and in whatever way 
propelled, which is employed in sea fishing or in the sea fishing 

(«) Fisheries (Dynamite) Act, 1877 (40 & 41 Viet. c. 65), ss. 2, 3. These 
provisions were extended to private fisheries within the limits of the Freshwater 
Fisheries Act, 1878 (41 & 42 Viet. c. 39), s. 12. It is conceived that that Act 
cannot apply to salt water ; see Stead y. Nicholas, [1901] 2 IC. B. 163, deciding 
that that Act did not even apply to artificial freshwater reservoirs. 

(f) Sea Fisheries Act, 1868 (31 & 32 Viet. o. 45), s. 53, which forbids the 
injury of these fisheries in any manner except for tne purpose of navigation or 
anchorage. 

(a) Foster v. Warhlington Urban (7oM7ict7^[1906] 1 K B. 648, 665, 689, 0. A. ; 
see also Hobart v. Southend-on-Sea Corporation (1906), 75 L. J. (k. b.) 305, 
compromised on appeal, 22 T. L. B. 536, G. A. ; and Owen v. Faversham 
Corporation (190^, 73 J. P. 33, 0. A. ; Times, 24th June. 

(a) Malicious Damage Act, 1861 (24 & 25 Yict. o. 97), s. 32 ; see also p. 623, 
ante, 

[h\ Sea Fisheries, Act, 1868 (31 & 32 Viet. o. 45), s. 53. This subject is 
further dealt with under titles Nuisance ; Waters and Watercourses. 

(c) These cases are specified* in arts. 20 and 21 of the Convention set out is 
tho^Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), Sc^ed. L, and refer to 
fouling of nets or lines under such circumstances that it is impossible to 
disenj^e them by any means other than cutting. The Act, ibid., s. 2, makes I 
those articles of the same force as if enacted in the body of the Act. ' 

Sea Fisheries Act, 1833 (46 & 47 Viet. c. 22), ss. 5, 9. 

(s) Fop definition of vessel, see titles Ferries, p. 564, ante; Smppmo and J 
Kavioatton. 
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service, whether used for profit or not, must be entered in the fishing 
boat register, and must be lettered and numbered and have official 
papers (/). The tonnage of a sea fishing boat for the purpose of 
the fishing Iroat register is, if she is already registered under the 
Merchant Shipping Act, 1894, Part I., her gross or register tonnage. 
If she IS not so registered, the tonnage is ascertained on the same 
method as is employed for registration under Part I. of that Act (g), 
Sub-Sect. 2. — Equipment. 

1401. Besides the lights and fog signalling apparatus that other 
vessels of her class have to carry, every decked fishing boat must 
carry the boats according to her tonnage set out in the Merchant 
Shipping Act, 1894, Sched. XV., and if she carries more than ten 
passengers she must have two life-buoys and a life-boat or a boat 
rendered buoyant after the manner of a life-boat (Ji). The life 
buoys and boat must be kept at all times fit and ready for use. 

Sub-Seot. 3. — Certificates of Skipjiers and Second Hands of Trawlers. 

1402. Trawlers of twenfcy-five tons tonnage and upwards may not 
go to sea from any port in the United Kingdom unless the skipper 
and second hand are duly certificated. A superintendent of the 
Board of Trade may authorise the trawler to go to sea in charge of 
the second hand if he is satisfied that the master’s absence is due 
to an unavoidable cause (i). 

The Board of Trade is empowered to grant certificates of com- 
petency as skipper or second hand of fishing boats, or any particular 
class of fishing boats, in the same manner as certificates of com- 
petency are granted to masters and mates of ordinary merchant 
vessels, and the holders of such certificates are entitled to such 
privileges and subject to such liabilities as if they held certificates 
of masters or mates respectively (jf). A skipper’s certificate of 
competency is not granted unless the person has held a certificate 
as second hand for at least twelve months (/c). 

In certain circumstances the Board of Trade may grant certificates 
of service instead of certificates of competency (/). The Board 
keeps a register of certificated skippers and second hands which is 
admissible in evidence (7a). 


(/) Merchant Shipping Act, 1894 (67 & 68 Yict. c. 60), ss. 370, 373. There is 
power by Order in Council under s. 373 to exempt vessels from these provisions. 
The register is conclusive evidence of ownership (i5?d., s. 374), in case of offences 
against the Sea Fisheries Act, 1868 (31 & 32 Yict, o. 97), and the Sea Fisheries 
Act, 1883 (46 & 47 Yict. o. 22), and for recovery of damages for injury to the boat. 
(^) Merchant Shipping Act, 1894 (67 & 68 Yict. c. 60), s. 371. 

(A) IHd., 8 . 376 ; see, further, title Shipping and Navigation. 
fi) Merchant Shipping Act, 1894 (57 & 68 Yict. c. 60), s. 413 ; Merchant 
Shipping Act, 1906 (6 Edw. 7, o. 48), s. 81. Rules as to conduct of examina- 
tions and the qualification of applicants for certificates of competency as 
second hand or skipper have been made by the Board of Trade, see Statutory 
Rules and Orders, 1900, No. 806 ; 1901, No. 309. • 

(i) Merchant Shipping Act, 1894 (67 & 58 Yict. o. 60), s. 414 ; Merchant Ship- 
ping Act, 1906 ?e Edw. 7, o. 48), s. 81 ; see also title Shipping and Navigation. 
Merchant Shipping Act, 1804 (57 & 68 Yict. c. 60), s. 414 (2); Merchant 
‘ r. 7, c. 48), 8. 81. 

Act, 1894 (67 & 68 Yict. o. 60), 8.415; Merchanib 
.w. 7, c. 48), s. 81. 


•Shipping Act, 1906 (6 Edw. 7, c. 48), s. 81 

/A 'j. A ....A J 


Merchant Ship 
1906(6: 


Merchant shipping Act, 1894 (67 & 68 Yict. o. 60), s. 416; Merchant 
— A Ql, Tjjia register began in 1883. 


^Shipping Act, 1906 (ft : 
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I^UB-Seot. 4.— inden^urea of Apprentimhip and Agreements with Sea Fishing Beys, 

1403. The following provisions apply to all fishing hosts of 
twenty-five tons tonnage and upwards.. 

A boy under thirteen years of age cannot be apprenticed nor 
enter into an agreement with respect to the sea fishing service, 
but any boy under sixteen years of age may be daily employed by 
oral agreement provided he is not bound to remain employed for 
more than one day (n). Boys from thirteen to sixteen years of age 
may not be employed for more than one day unless they enter into 
Sjgreements to serve as sea fishing boys or become indentured appren- 
tices to the sea fishing service (o) . Indentures of apprenticeship and 
written agreements with boys under sixteen years of age must be 
made before a superintendent of the Board of Trade ana be in the 
form authorised by Order in Council (p). Before such documents 
are completed the superintendent must satisfy himself (1) that all 
the statutory requirements have been fulfilled ; (2) that the master 
with whom the indenture or agreement is made is a fit person for 
the purpose ; (8) that the boy is not under the age of thirteen years 
and is of sufficient strength and health ; and (4)' that the nearest 
relations or guardians assent : when there are no nearest relations 
or guardians, or when they cannot readily be found or are not 
known, the^superintendent may act as guardian for the occasion (q). 
The stipulations in these documents may be enforced against the 
master by the superintendent for the time being of the port at 
which the documents were executed (r). 

It is a misdemeanour to pay or receive money or receive value in 
consideration of the apprentice or boy being so bound (<). 

Bitb-Sbot. S. — Engagemmtt and Liteharga of Onw. 

1404. The csew of a sea fishing boat may be, but are not compelled 
to be, engaged or discharged before a superintendent of the Board 
of Trade (a), and, except in cases of certain trawlers, there is no 
special statutory provision requiring their engagement or discharge 
to be evidenced by writing. 

In the case of screw steam trawlers of twenty-five tons tonnage or 
upwards and sailing trawlers of fifty tons tonnage and upwards, the 
skipper or owner must enter into an agreement with every seaman 
whom he carries to sea as one of bis orew from any part of England 
or Ireland (h). The form of agreement has to be approved by 


(n) Merchant Shipping Act, 1894 (07 A 68 Viot. o. 60), as. 392, 393 (4). 

(o) /}«., e. 393. . 

(p) Ibid., B. 396 (1), (6). For fomu of apprenticeel^ and agreements with 
boys, see Encyolopndm or Ewms and Precedento, Yol. U., pp, 49 et teg. 

U) Ibid., 8. 398. Ab to Ihe penalty, see title OBiifDriiiLA.w Aim PaocanuiA 
YciU IX., p. 668. 

Jbm., B. 390. 

; 8. 390. The Board of Trade have ezenmted paddle steam imwlen 

eeilingtrawlerBnnderfiftytonBfromtherequirement8otBB.399~-408 ratine 
to 13>e ei^agemeat of seamen (Statutory Buies Oidms, 1899, No. 806). B , 
would seem that m Sie caae of the wgagement cd » OiJmi-mimi {& SooUand no, 
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the; Board of Trade, and must contain as terms thereof : (1) the 
^turei and as far as practicable the daration, of the engagement : 
(2) the number and description of crew ; (3) the time at winch each 
sramw IS to be on board or to commence work ; (4) the capacity in 
which each seaman is to serve ; (6) his remuneration : (6) the 
scale of provisions to be furnished; (7) any regulations as to 
induct and as to fines and punishments which the Board of Trade 
have approved and the parties agree to adopt; (8) any other stipu- 
lation not contrary to law that the parties may adopt (c). 

^ The agreement may be for service either in a particular boat or 
m two or more boats belonging to the same owner, and may, if the 
voyages average less than six months, be made to extend over two 
or more voyages or any number of weeks, but such agreements 
do not extend beyond the following 80th June or Slat December 
or the first arrival of the boat at her port of destination in the 
United Kingdom after that date (d). 

The agreement has to be read over to the crew before they sign, 
and is executed in duplicate, one part being delivered to the super- 
intendent (e). When entered into it must not be altered in any 
way except by the consent of all parties interested (/). 
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1405. The wages of a skipper, seaman, or apprentice accrue from wages of 
day to day. When contracted for by the voyage, or .trip, or the «ew, 
season, or by the share, the amount accruing from day to day is 
computed to be an amount equal to the wages for the whole of the 
voyage, or trip, or season, or the whole share divided by the number 
of days occupied in the voyage, or trip, or season, but no one is 
entitled to more than what his share of the profits or catch made 
during the period be has actually served may amount to, or would have 
amounted to (g). Except when dispensed with by the wage earners, 
the owner must give to the skipper, and the skipper to each 
seaman, an account in a form approved by the Board of Trade of 
the wages (not being a share in the catch), and of all deductions 
to be made therefrom. This account must be delivered at least 
four hours before the paying oK or discharge of the skipper or 
seamen respectively (Ji). 

When the skipper or crew are paid by a share in the catch the Payment of 
owner must render a full and true account in a form approved by the 
Board of Trade, showing in detail the amount for which the fish 
have been sold, and all deductions which are chargeable to the men 
who are paid by share ; and if^ there is a dispute the owner must 

agreement ia necessary, hut if an agreement whereby the fisherman is to be 
remunerated wholly by a share in the profits of the voyage is entered into it 
must be made before a superintendent (Merchant Shipplag Act, 1894 (57 & 68 
Yiot. o. 60), s. 889). . 

I'o) md., s. 400. ... t n 

I a) Ibid., as. 402, 408. Such agreements a» knpwn as “ running agreements. 

a) Ibid., B. 401. . .... ... 

{/) Ibid $. 407. Where the oolunm ui the agreement as to the amount of 
eaWo a cww should be entitled to was added after the crew signed, the 
ti>greement in that respect was held void (The Salthum (1894), 7 Asp. M. Ue 
474). 

d) 2fer(^aat Shipping Act, 1894 (67 & 68 Yict. o. 60), s. 383. 

Wji Ibid., a. 400. 
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give inspection of his aocoants and books relating to the catch (t^. 
Any party to a dispute as to bis share in the profits, or as to bis 
engagement, service, or discharge, or as to the cost, quantity, or 
quality of provisions supplied, may call upon a superintendent to 
determine such dispute. The decision of the superintendent is 
final, and may be enforced by any justice of, the peace having 
jurisdiction in such matters, as if such decision were an order made 
by a court of summary jurisdiction, and any sum adjudged due 
may be recovered as if it were wages (k). 

1406. Upon the discharge of a seaman from a trawler of twenty* 
five tons tonnage and upwards, or on the payment of his wages, the 
skipper must sign and deliver to each seaman a certificate of dis- 
charge, in a form approved by the Board of Trade, specifying the 
period of service and time and place of discharge (1). If a seaman 
is discharged without his fault or consent before the termination of 
his engagement he is entitled to recover, in addition to an amount 
of wages proportionate to the time he has served, compensation 
for the damage caused him, and con recover it as wages duly 
earned (m). 


SuB-SuOT. 6. — DUeiplitu. 

1407. The seamen and apprentices of any fishing boat may be 
punished in various ways for the offence of desertion, absence 
without leave, wrongfully quitting the boat, wilful disobedience, 
continued breach of duty, assault on the skipper or second hand, 
unlawful combination, wilful damage, or smuggling. A skipper is 
liable to punishment as if he were a seaman for the offences of 
desertion, absence without leave, wrongfully quitting the boat, 
wilful damage and smuggling, and the punishments as to the 
offences of wilful disobedience, continued breach of duty, assault, 
and unlawful combination apply to apprentices and sea fishing boys, 
whether on shore or on board (n). A seaman or an apprentice who 
deserts, or is absent without leave, or refuses or neglects to join his 
boat, may be taken before a superintendent or principal Board of 
Trade ofiScer or his deputy, and if he ^ives no sufficient explanation 
must be ordered to join his boat, and if he refuses to obey the officer 

fi) Merchant Shipping Act, 1891 (67 & 58 Viet. c. 60), s. 388. 

(Ai) Ihid; 9. 387. ^ The superintendent’s decision, on the request of any party, 
is to be put m writing, and when signed by him is admissible in evidence {ibid.) 
B. 387 (2) ). When alishennan is a seaman within the meaning of the Merchant 
Shipping Act, 1891 (57 & 58 Yict. o. 60), s. '742, he has the same rights for the 
recovery of his wages as any other merchant seaman ; see title SHirriNa Ain> 
Navioatiow. 

({) Merchant Shipinng Act, 1894 (57 & 58 Yict. c. 60), s. 410. Two years' 
service evidenced oy discharges from a lleoked fishing boat and one year’s 
service in a trading vessel entitle a man to he rated AJB. on a merchant ship 
(ibid., B. 126; Merchant Shipping Act, 1906 (6 £dw. 7, c. 48), s. 58 (1) ). 

(m) Mmchoiit Shipping Act, 1894 (57 & 58 Yict. c. 60), s. 411. 

(n) Ibid., 8. 376.^ A sea fishing boy is a boy over thirteen and under sixteen 
years of age who is bound by an agreement made under Part lY. of this Act , 
(see p. 630, ante). A seiman can he convicted of ^e offence of wilful dis- 
obedience although the act of disobedience amounted to desertion or absence 
without leave (JS^l v. Alward (J. & Q.), Ltd., [1902] 2 K. B. 239). 



688 


Part VI.— Statutoby Enaotmbnts Relatino to Sea Fishing. 

bflfore a court of summary jorisdiotion (o) for 

1W8. "When afloat no person on board, or belonging to, a British 
boat may discharge ot present any firearm, or discharge 
or throw anything at any other sea fishing boat, or use threatening, 
abusive or obscene language to, or attack, intimidate, or molest any 
person on board another sea fishing boat, or do any act likely to 
provoke a breach of the peace (q). 


Sub-SeoTi lujuvies^ and CoBuaUiBs^ 

1409* The skipper of a fishing boat must keep a record of every 
death, injury, ill-treatment, or punishment of any person on board 
bis boat, and of any casualty happening to his fishing boat or to any 
boat belonging to her, and must report to the superintendent at 
the ^rt where his voyage ends. The superintendent has power to 
inquire into the cause and particulars of any such occurrence, and if 
it appears to have been caused or accompanied by violence or 
the use of improper means, he must report the matter to the Board 
of Trade, and if necessary take immediate steps for bringing the 
offender to justice (r). 

1410. With a view to protecting fishermen engaged in carrying 
fish from fleets of trawlers to fish carriers, the Board of Trade may 
make regulations for preventing loss of life or danger to life or 
limb, and has done so in certain cases {$). 

Sect. 7. — Foreign Fishing Boats in British Waters, 

1411. A foreign sea fishing boat must not enter within the 
exclusive fishery limits of the British Islands (tj, except for purposes 
recognised by international law or by any convention, treaty, or 
arrangement for the time being in force between this country and 
any foreign State, or for any lawful purpose. If a foreign sea 
fishing boat does enter the exclusive fishery limits she must return 
outside as soon as the purpose for which she entered has been 
fulfilled. No person on board the boat shall attempt to fish 
while the boat is within such limits, and all regulations prescribed 
by Order in Council must be observed (a). 


(o) Merchant Shipping Act, 1894 (67 & 68 Yict. c. 60), ss. 380, 381. 

\p) Ibid,, s. 379. 

(q) Sea Fisheries Act, 1883 (46 &M7 Viet. o. 22), ss. 3, 4; Order in Council, 
6th April, 1889 (Statutory Rules and Orders Revised,, Vol. VIII., Merchant 

S ^h^r5lant Shipping Act, 1894 (67 & 68 Viet, c. 601, ss. 385, 386. 

Ibid,, 8. 417. Regulations have been made for the Great Northern 
Steamship Fishing Co., Ltd., Great Grimsby Ice Oo., Ltd., Grimsby and North 
Sea Steam TrawUng Co.. Ltd., Hull Steam Fishing and Ice Co., Ltd., Short 
Blue Fleet, Hagerup Doughty & Co., Kelsall •Brothers and Beeching, Hull 
Steam Fishing Vessel Owners Association, Ltd. ^ , • ... , . , 

• (t) the portion of the seas surrounding the British Islands within which 
British subjects have by international law the exclusive right of fishing (Sea 
Fisheries Act, 1883 (46 & 4i1 Viot. o. 22), s. 28). „ • n -i 

la) Sea Fisheries Act, 1883 (46 & 47 Vict. c. 22), s. 7. By Order in Counsri, 
’6th April, 1889 (Statutory Rules and Orders Revised, Vol. VIII., Merchant 
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1^13. If these provisions are broken the person in obaue of the 
boat is liable to a fine of not exceeding j 610 for the first o&noe and 
j£20 for any subsequent offence, and any fish or fishing gear found 
in the boat or shown to have been taken or used within the exclusive 
fishery limits is liable to forfeiture (b). 

1413. Every French fishing boat when forced by stress of weather 
to seek shelter in any port in the British Isles is, so long as she does 
not discharge or receive on board any cargo, exempt from all dues 
or other charges (e). 

1414. Every foreign sea fishing boat coming to a port in the 
British Isles must comply with all the provisions of the Customs 
Consolidation Act, 1876 (d), relating to arrival, bringing to, 
examination, boarding of officers, protection of stores, report ol 
ship, entry of goods, and clearance outwards, if with any cargo, as 
if she were a ship («). 

Sect. 8. — Foreign Fishing Boats outside British Waters. 

1415. The fishing in the sea outside of the territorial waters of 
this kingdom is regulated in some instances by Conventions with 
the States interested in the fishing, and enforced, in the case ol 
British vessels, by statute confirming the Conventions. The Con- 
ventions at present in force relate to the English Channel, the 
North Sea, and the seas around Iceland and the Faroe Islands (/). 

In the seas between the coasts of England and Ireland and 
France, French fishing boats must be lettered, numbered, bear dis- 
tinguishing marks and have official papers, and there are various 
regulations as to their mode of fishing, the nets to be employed, the 
conduct of their fishing operations, and the punishment of 
offenders (g). 


Shiroing, p. 194), it is proTided tlwt persons on bosrd of or belong^'ng to foreign 
sea &hingboata within the exclusiTe fishery limits (see note (<)> p. 633, ante) must 
not dischiurge firearms or throw missiles at any other boat or use threatening or 
abnsiTe language to, or attac^ or molest, or intimidate any person on board 
another vessel, or do any act likely to provoke a broach of the peace. 

(b) Sea -Eisheriea Act, 1883 (46 & 47 Yict. o. 22), s. 7 (2); Fisheries Act, 
1891 (64 & 66 Yict. c. 37), s. 6. 

(e) Order in Council, 7th October, 1869 (Statutory Buies and Orders Bevised, 
YoL YnL, Merchant Shipping, p. 196), made under Sea Fisheries Act, 1868 
(31 & 32 Yict. 0 . 46), s. 66. 

(d) 39 & 40 Yict c. 30. ' 

(eji Order of Board of Oustoms, dated 2nd AprQ, 1884, made under powers of 
the Sea Fisheries Act, 1868 (31 d: 32 Ylot. o. 46), s. 18. As to Oustoms generally 
see title BEVEUTm. .... 

(/) Convention with France, 24th. May, 1843 (as to the English Qhitnnel); 
Convention with Germany, Belgiutn, OeOn^^k, France, Netberiaads, 6tb May> 
1882 (as to the North Sea); Convention with Germany, Belgium, Dwmark, 
Netherlands, 16th November, .1887 (es to the liquor traffio in North Sea); 
OonventiOn with Denmark, 24th Jupe, 1901 (as to the ocean snrroundtog the 
Ferfie I/danda and Iceland). 

(p) jl^'MgulationB in :&e Oonveafion with France were made to ^ly 
equiuly to English as well ae Freqoh vessels by the stot. (1843) 6 h 7 viot. 
0 . 39. By toe ^ Fisheries Act, 1868. (31 A 38 Yfot. c. 46), s. 71, toe Act of 
1843 was repeolea ; but by the Fitoeriee (Oyster, Crab, and imbetar} Act, 1877 
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in the North Sea (A), Belgian, Danish, Dutch, French, and Sect, b. 
German fishing boats must be lettered and numbered, have official Foreign 
papers, and obey the same regulations as to the mode of fishing as Pishing 
British vessels (i). ^ . Boats out- 

The superintendence of this area is carried out by the cruisers of British 
the nations interested. The commanders of these cruisers have Water s^ 
power to arrest and take offending vessels into a port of the nation in 
to which the fishermen belong. Thera are various provisions for North Sea. 
the punishment of offenders (A). 

1416. the limits of the North Sea persons on sea fishing offences in 
boats belonging to Great Britain, Belgium, Denmark, Germany, North Sea. 
or Holland are forbidden to purchase or acquire by barter any. 
spirituous liquors from any person, and provisions and other 
articles for use by persons on board sea fishing boats may not bo 
sold except by persons duly licensed (1). 

The fishing in the ocean around the Faroe Islands and Fishing off 
Iceland is the subject of a Convention between Groat Britain Iceland and 
and Denmark (w). Within three miles of the islands the fishing 
belongs exclusively to Danish subjects. Outside this limit, 
but within a certain prescribed area, the fishermen of the two 
countries are subject to the same regulations as to registration, 
lettering, and mode of fishing as are imposed on British vessels by 
the Sea Fisheries Act, 1883 {n), * 


(40 & 41 Viet. c. 42]), s. 15, it was enacted that notwithstanding anything con- 
tained in the Sea Fisheries Act, 1868, the Act of 1843, as far as regards French 
fishermen and French sea fishing boats, was to be in force until the Conyontion 
with France of 11th November, 1867, came into force. By the Sea Fisheries 
Act, 1883 (46 & 47 Yict. o. 22), s. 24, it is provided that in certain conditions 
the Act of 1843 might be repealed. In July, 1908, the Act of 1643 was still in 
force as to French subjects outside the three-mile limit. Disputes arising 
between French subjects under the Act must be settled by the tribunal 
appointed by the Act, and a claim cannot be brought in the High Court for 
damages ^Marshall y. NichoUs (1852^, 18 Q. B, 882). 

(A) For the boundaries of tne North Sea, see Sea Fisheries Act, 1883 (46 & 
47 Yiot. c. 22), Sched. 1., art. 4. 

1 i) Sea Fisheries Act, 1883 (46 & 47 Viet. c. 22), Sohed. I., p. 625, ante, 
k) Ibid., 88. 4, 6, 15, 22, Sched. L, arte. 27—37. 

1) North Sea Fisheries Act, 1893 (56 & 57 Viet. o. 17). This Act is 
orced by the same procedure as the Sea Fisheries Act, 1883 (46 & 47 Viet, 
c. 22). Regulations as to licences and the conditions on which they are granted 
are preecribod by Order in Council, 28th April, 1894 (Statutory Rules and 
Orders, 1894, No. 121). 

(m) Order in Council, 12th March, 1903 (Statutory Rules and Orders, 1903, 
No. 214). . • 

(n) Ibid, As to such regulations, see p. 628, ante. The limits are on the 
south a line commencing from where the meridian of North Unst Lighthouse 
meetfli {he parallel of 61® of north longitude to a point where the 9® meridian of 
west longitude meets the parallel of 60® north latitude, and fiom thence west- 
ward along that parallel to the meridian of 27® west longitude. On the north 
by the parallel of 67® 30" of north latitude, on 4he east by the mmdian of the 
North ^Kkst Lighthouse. As to registration etc., see p. 628, antc^ 
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Part VII. — Whale and Seal Fisheries. 

Sect. 1. — Property in IVhcUet etc. 

1417. All whales taken within the territorial waters of the 
kingdom belong to the King in right of his Grown except when 
taken in places where the Grown lias granted out its right in this 
respect, in which case they belong to the grantees of the Grown (o). 
The captors of whales within the limits of the territorial waters do 
not acquire any property in them. 

1418. The law as to the property in whales captured beyond 
the territorial waters of the kingdom is, in the absence of special 
customs recognised at the place of capture, the same as that 
relating to other animals in a wild state (p). They belong to the 
first person engaged in their pursuit so long as he continues the 
pursuit with a rea^nable prospect of success, and other persons, 
by interfering in the chase, acquire no interest in the carcase. 

1419. Owing to the particular maimer in which the whaling 
industry has to be carried on, conventional rules or local customs 
have sprung up in particular localities. In the Greenland whale 
fishery the rule of fast and loose ” applies. 

A fish is ^aid to be a “ fast ” fish — (1) while the harpoon remains 
in the fish, and the line continues attached to it and remains in the 
power or management of the striker, or (2) if the fish is so entangled 
m the line that the striker might probably have secured it without 
the interference of other persons (q). If while the fish is " fast ’* 
another harpooner strikes it or, unsolicited, so disturbs it that it 
breaks from the first harpooner, even though he capture it he 
obtains no property in it (r). 

When the fish is a “ loose ” fish at the moment of striking 
it will be the property of the person who strikes it and captures 
it, though, at the time he struck, the fish may have been 
repeatedly harpooned, but not hold on to (s). In the Southern 
whale fishery among the GalHpagos Islands the rule of “ fast and 
loose ” does not apply in its entirety, for if, at the time of striking, 
the fish has been struck by a harpoon attached to a buoy or 
“ droug,” the party who first struck the fish with the harpoon and 

droug ” is entitled to one-half of the proceeds from the party who 
kills it (f). 

' - 1 

(o) Stat. De Prerogativa Begis (temp, iticeri.), o. 13 ; see p. 680, ante . As to 
the application of this statute to the waters on the coast beyond the low- 
water mark, see title Watees aed Watbkootjbses, end B. v. KeynXlSlS), 
2 Ex. D. (53, 0. 0. R. See, also, title Constitutional Lavt, Vol. VII., p. 216. 
The same law applies to sturgeon captured within the kingdom (ibid.). 

(p) See title Animals, Vol. I., pp. 365 et ieq. 

(o) Aberdeen Arctic Co, v. Siukr (1862), 4 Maoq. 366, H. L. ; Hogarth ▼. 
Jawaon (1827), Mood. &M, 68; Hutchison r. Dundee Whale Fishing Oo, (1830), 
6 Muir. 162; Littledaie y. Scaith (1788), 1 Taunt. 243, n. ; and see title 
CusiOJMt AND Usages, VoL X., p. 283. 

(r) LitUedale y. Scaith^ supra; Skinner y. Chapman (1S27)| Mood. A M. 69, n. 

(s) LUtledale y. Scaith^ supra, ^ , . 

(Q Femingt y. Grenville (Lord) (1808), 1 Taunt. 241. 
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1420. The property in seals and large marine fiah, except star* sect. i. 

geon captured in Bntish waters is decided according to the law as Property in 
to the capture of animals in a wild state (a). Whales to. 

Sect. 2. — Statutory Provisions applying to Whale, Seal, and Walrus 

Fishing Vessels. 

1421. All British vessels (except Scottish vessels whaling off the 

coast of Scotland) engaged in whale, seal, or walrus fishing are sbipp!ng*Act 
for the purposes of the Merchant Shipping Acts deemed to be towhaien. 
foreign-going ships, and not fishing boats (b). 

1422. In the North Pacific Ocean sealing is totally forbidden to statuto^ 
British subjects anywhere within sixty miles of the Pribiloff 
Islands (c), and within ten miles of the Bussian coast abutting 

on the Behring Sea and the North Pacific Ocean north of the 42nd 
parallel of north latitude, and thirty miles round the Kormandorsky 
Islands and Tulenow (Bobben Island) (d). Poaching in the above 
water preserves is a misdemeanour, and renders the ship and 
everything on board of her liable to forfeiture (e). 

Between let May and 31st July, both inclusive, sealing is 
forbidden anywhere north of the 85th degree of north latitude, 
and east of the 180th degree of longitude till it stidkes the water 
boundary described in Article 1 of the Treaty of 1867 between the 
United States and Bussia (/), and following that line sp to Behring 
Straits (g). 

When fur seal fishing is allowed, only sailing vessels with 
or without the assistance of canoes or undecked boats propelled by 
paddles, oars, or sails may be engaged in the fishing (/t). The 
sailing vessels authorised to fish for seals must have a special 
licence for the purpose, and must fly a distinguishing flag (i). 

Nets, firearms, and explosives may not be used except shot guns 
when outside of the Behring Sea (fc). 


(o) See title Animals, Vol. I., pp. 365 et saj . 

(6) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 744, as amended by 
Merchant Shipping Act, 1906 (6 Kdw. 7, o. 48), s, 83. As to foreign-going 
ships, see title Shippino and Navioation. 

(cl Behring Sea Award Act, 1894 (57 & 58 Viot. o. 2), Sched. L, art. 1. 

(d) Seal Fisheries (North Pacific) Act, 1895 (58 & 59 Viet. c. 21), ss. 1, 7} 
Onior in Council, 2l8t November, 1895, art. 1 (Statutory Buies and Orders 

^Il^Sea^FiiieriM^lS^pJcJao Act, 1895 (58 * 59 Viot. o. 21h s. 1. 

Act and the Order in Council made under it contain provisions for enforcing 
the Act and the due punishment of offenders ; and see Behring Sea Award Act, 

toxt^of the ^freaty, see British and Foreign State Papery 

Bearing Sea Award Act, 1894 (67 & 68 Viet. o. 2), Sched. 1., art. 2. 

S IbS'!, S; 4.‘ The distinguishing flag tot Bri^h ve^la w a 
at Imt 4 feet square of two equal triangular pieces joiued from toe rmht-hand 
umier comer of the flag to toe left,-hand Wwor corner of toe luf^ toe umoi 
^SB irSook and toe lower yellow. This flag must be flovm under the Bed 
(Behring Sea Award Order in (^uncdl, 1^5, a^2 (Statutory 
:Lvised, Yol. IV., Fishery, p. 11) ) ; aeo tM., schedule, for form of British 

*^*J“‘^ring Sea Award Act, 1804 (67 * 68 Viot. o. 2), Sohod. L, art. 6. • 
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Men engaged in far seal fishing have, before their engagement, 
to prow that they are fit to handle mth suffloient atill the 
Mreapons hy means of which the fishing is to be carried on. !Phe 
roasters of the sailing vessels most enter in their ofiBcial lQg>book 
the date and place of each fur sealing operation, and the number 
and sex of the seals captured each day (Q. 

1423. From 1st January to find April in each year a British 
subject is not allowed to kill nor capture any seal in so much of the 
seas adjacent to the coast of Greenland as lies between the parallels 
of 67 degrees and 76 degrees of north latitude and between the 
meridian of 5 degrees east and 17 degrees west longitude from 
Greenwich (m). 


Part VIII. — Jurisdiction of Justices 

relating to Fishery Offences. 

1424. Proceedings against persons contravening any of the pro- 
visions of the Salmon and Freshwater Fisheries Acts, 1861 — 1892, 
may be instituted before a court of summary jurisdiction (n) ip any 
place in whicji the salmon, trout or char in respect whereof the 
proceedings are taken may be found (o), or in the court of the 
district in which the offence was committed. If the water in which 
the offence was committed formed the boundary between counties 
or districts the case may be prosecuted in either of such counties 
or districts, or if on the sea coast or at sea beyond the ordinary 
jurisdiction of the justices of the peace, the case is to be tried in 
the county abutting on such sea coast or adjoining such 8ea(p). 

1425. Offences by French subjects against the Sea Fisheries Act, 
1843 ($), if committed within the three-mile limit, are triable in 
the county adjacent to the waters in which the offence was com- 
luitted (r). In the case of offences committed beyond the three-mile 
limit the offender may be taken before a justice at any port into 
which he is brought. The justice has power only to inquire by all 


(!) Behriilg Sea Award Act, 1894 (67 & 58 Viet. c. 2), Sched. I., art. 5. As to 
offences under the Behring Sea Award Act, 1894 (67 & 68 Viet. o. 2), s. 1 (2), and 
the Seal Fiaheriea (North Pactflo) Act, 1896 (68 & 69 Viet. o. 21), s. 1 (3), see 
title Qanaijr AT. Law aitd Pbogesdubb, Yol. IS, pp. 661, 662. 

(m) Seal Fishery Act, 1676 (38 & 39 Yi6t, o. 18), s. 2; Order in Council, 
28th Noveinber, 1876. In these waters *' seal*’ means the harp ot saddleback, 
the bladder-nosed or hooded, Uie ground or bearded, the floe eesl or floe rat 
(ibid., a, 6). The penalty for broach of the provisions of the Seal Fidkery Act, 
1876, is a flne not exceeding £600 if sued for in the High Court, or £200 in 
summary proceedings (A»d., s. 2). She fine <uay be recovered by distrese and 
•ale of the ship wbwe the offtmder is the owner or master (ibid., s. 6). 

M to courts of summary jsrisdietiem, see title BjtoisraA'rroK. 
wT febnon and Freshwater Fishetiee Act, 1892 (66 & 66 Yiot, o. 60), qs. 4, 6. 
(p) Snl iuon Fishery Aot^ 1861 (24 A 26 Yiot. 0. 109), es. 36, 37. The forediore 
b mH body of the oonn^ (Embleton v. Frown (18^), 3 E. A ll. 2341 
toye A 7 Viot. 0 . 79. 

(r}iJbU,S.12< 
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lalFful ways or means into the ease, and a copy of the depositions ' 

ete> ate to be sent to the British consular agent at the port to which Joiisdlotlon 
the offenders* vessel belongs (a). of Instioes. 

Offices against the Sea Fisheries Act, 1868 (t), are triable before 
a justice in summary manner (»). 

Offences against the Fisheries (Oyster, Grab, and Lobster) Act, 

1877 (^), the Sea Fisheries Act, 1883 (except when otherwise 
specially provided) (y), and the North Sea Fisheries Act, 1893 (z), 
are triable by a court of summary jurisdiction in manner provided by 
the Summary Jurisdiction Acts (a). 

A sea fishing boat is to be deemed a ship within the meaning of 
any Act relating to offences committed on board a ship, and the court 
has jurisdiction over foreigners and foreign sea fishing boats within 
the three-mile limit (b). 

All offences against the Salmon Fishery Acts and bye-laws made 
in pursuance thereof may be dealt with summarily if the complaint 
be,mad6 within six months of the commission of the offence (c). 


1426. Besides the powers given to courts of summary jurisdic- justices* 
tion to hear and determine alleged offences against the statutes power to 
relating to fisheries, justices of the peace have also power to fngp^tion. 
authorise any conservator of a salmon or freshwater fishery district, 
or a water bailiff, to remain on land when there is reason to believe 
that certain offences may be committed, such authorised person not 
being thereby guilty of a trespass. The justices may also by warrant 
authorise any inspector, water bailiff, conservator, constable or police 
officer to enter premises, or to search for or seize any alleged 
engines or salmon or freshwater fish illegally taken that may be 
found on such premises (d). 


1427. Justices who sit to hear and determine offences against DisquaUflca. 
the Fishery Acts must not bo interested in any way in the pro- 

ceedings (e). , „ , -n- i. 

In the case of prosecutions instituted under the Salmon lushery 


'*) Sea Fisheries Act, 1843 (6 & 7 Viet. o. 79), s. 13, 

'<) 31 4 32 Viet. 0. 46. 

m) Sea Fisheries Act, 1868 (31 & 32 Viet. o. 46), ss. 67, 60. 

'«) 40 & 41 Viet. 0 . 42. 

I 46 & 47 Viet. c. 22. 

66 4 67 Viet. c. 17. 

JliSieriM^Zf^b, and Lobster) Act, 1877 (40 4 
SB 11 13 * Sea Fisheries Act, 1883 (46 & 47 Viet. o. 22), ss. 16, 18 , North Sea 

«“(» iVw. » 11), » m ; Jf-t* .. 

Fiihe^rSt. 1866 (28 4 29 Viet o. 121), s. "L M 

141 4^ Viet. 0 . 89), e. 9 ; Fisehwater Firijenes Act, 18W (47 4 48 Vtot. 
0 . 11), B. 3. These powers do not apply to offences 

1877 140 4 41 Viet. c. 66). Though a oonstaWe may have no 
£??T^sr^’a if oi salmon he found in that persmi’s 

pwkets he may be convicted of an o&nw 

V. Omni (1910), 84 J. P, 769); see, howevw, Taylor v. Prttchnrd, [1910] 

2E.B, 820. As to water bailifls, seep. 607, ent*. , 

(o) B. T. AUen (1864), 4 B. 4S. 916. 
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Acta a jnatice is not diaqnalified by reason of his b«ng a conservator 
or a member of a board of conservators or a subscriber to any 
society for the protection of salmon or trout, provided the offence 
is not committed on his own land (/). In spite of this statutory 
provision, if the justice has been present at a meeting of the board 
or society at which the prosecution was authorised, he is disqualified 
from acting ty). 

1428. Apart from any statutory provision, the jurisdiction of 
justices to hear and determine offences against the statutes relating 
to fisheries and fishing will be ousted if the act complained of was 
done by the defendant in the exercise of a bondjide claim or asser- 
tion of right Qi). Justices exercising summary jurisdiction in 
fishery cases are subject to the general rule of law that they are 
not to convict where a real question as to the right of property is 
raised between the parties. In such case their jurisdiction ceases 
and the question of right must be settled by a higher tribunal (i). 

It is for the justices to determine whether or not upon the evidence 
before them a bond Jide question of title is raised (k), but if there is 
any evidence of a legal right which a judge might leave to a jury, 
the justices should hold their hands ; and any doubtful matter is 
enough to stay their hands. It is only when the justices can see 
that the claim is not a claim which can have any legal foundation 
or is one which is not made bond fide that their jurisdiction is not 
ousted (Z). 

The justices are not to try and decide the question of title, but if 
they ore satisfied that the defendant has set up a bond fide claim of 
right, it matters not that it is a right of such a kind and such a 
character that it would require extremely strong evidence to establish 
it, and that it is one which may be really very difficult to establish, 
or one that has no chance of being established unless it is established 
by mheh more cogent evidence than that produced before the 
j ustices (m). The expression bond fide claim ” means that the right 
claimed must be one that may be possible in law. If it is a claim 
to a right which cannot exist in law, or as to which there can be no 
legal right on the part of the defendant, then the jurisdiction is not 
ousted (n). Proof that the claimant honestly believes he has the 
right does not of itself oust the jurisdiction ; he may be convicted. 

If) Salmon Fishery Act, ISGd (28 & 29 Yict. o. 121), s. 61. 

{a) B. T. HeiOe^, [1892] 1 Q. B. 604 ; B. v. Lee (1882), 9 Q. B. D. 394 ; B. v. 
Hoigeon (1864), 28 J. P. 484 ; B. t. Burton^ E» varte Young, [1897] 2 Q. B. 
468; B. V. ffuyytM, [1896] 1 Q. B. 663. 

(A) See Paley on Summary Convictions, 8th ed., pp. 167, 166. 

U) B. T. Stimpeon (1863), 4 B. & S. 301. 

(<r) Lejg v. Pardoe (I860), 9 0. B. (k. 8.) 289 ; Comwdl r. Smden (1862), 32 
L. J . (k. 0.) 6. 

(Q burton T. /Tudfon, [1909] '2 E. B, 664,671; WaiMnty. Smith (1678), 26 
W. A. 692 ; B. V. Stimpeon, S, v. Peak (1863), 8 L. T. 636. 

(m) OheeterJUldy. Fountain* (1896), [1908] 1 Oh. 243, n. (Claim by freeholders 
of a taasua to fish vrithoat stint}. 

(n) Burton v. Hudecn, [1909] 2 E. B. 664; Be Braneaiter FUkery (1876), 
39 J. P. 372 ; ilfuMett t. Bureh (1876), 36 L. T. 486 ; Croydon Bund Biitrict 
Couneil r. Oroudey (1909), 100 L. T. 441 ; Prieet v. Archer (1887), 61 J. P. 
726 ; Mu parte Higgins (1843), 10 Jur. 838. 
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hoover honest his belief in the right claimed may be, if it be one 
unknotm to the law, unless men« mis a necessary ingredient to the 
offence ^o). 

^ claim to fish as a member of the public will not oust the juris* 
diction if at the locus tn quo the water is non-tidal though navig* 
able(p), or made navigable by Act of Parliament {q), or is a pond 
or lake(r). 

In the case of fishing in tidal waters the presumption is that the 
public have a right to fish, but once the magistrates are satisfied 
that a several fishery exists over the hcus in quo, then the public 
can have no right and the justices should try the case (s). 


(o) Hudm, y. MacRae (1863), 4 B. & S. 585. Mens rea is not an ingredient of 
an offence under the Larceny Act, 1861 (24 & 26 Viet, c. 96), s. 24 ; Hake v. 
Alder (1874), 38 J. P. 407 ; Leatt v. Vine (1861), 30 L. J. (m. c.) 207. 

(p) Pearce v. Scotcher (1882), 9 Q. B. D. 162; Smith v. Andrews^ [1891] 
2 Ch. 678; Blount v. Layard (1888), died [1891] 2 Ch. 681, n.,0. A. 

(q) Hargreaves v. Diddams (1875), L. B. 10 Q. B. 582. 

(r) BloomfieU v. Johnston (1868), 8 I. E. 0. L. 68, Ex. Ch. ; v. Steer 
(1704), 6 Mod. Eep. 183 ; O'Neill v. Johnston^ [1908] 1 1. B. 358. 

(fi) Booth V. (1869), 33 J. P. 694; Re Brancaster Fishery (1876), 39 

J.P. 372; Neill " 9 , Devmshire {Duke) (1882), 8 App. Oas. 135; seo also JB, y. 
Simpson (1863), 4 B. ft S. 301. As to presumptions in respect of title, seo 
p. 577, ante. 


FIXTURES. 

See AoRicuiiTURB; Bills of Sale; Landlord and Tenant; 
Mortqaoe; Beal Propertv and Chattels Beal. 


FkAQS. 

See Shipping and Navigation. 
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FLATS. 

See liAKDIiORD AITD TbNANT. 


FLEET. 

See Botaii Fokobs. 


FLEET MARRIAGES. 

See FvxDimoB; Htjsbamo and Wifb. 


FLOODS. 

See Watbbs abx> Waxbbooubses. 


FLOTSAM AND JETSAM. 

See Ai>mxrai<tt ; CokstixOXeon!Uj Xjaw ; Shipping and 

Natigation. 
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KXECUTION, 

account, eiegii^ tenant by, bolds subject to, 73 

receiyer, of, order as to passing and payment, 124 
advertisement, sole, of, when to be made by sheriff, 67 
adrowsoo, elegU^ writ of, liability of, to seieure under, 66 
affidavit, attachment of debts, in, form of, 96 

receiver, appointment of, in support of, 123 

service, of, of summons for examination in discovery, when necessary, 
127 

stop order, in support of, form of, 111 
after-acquired property, liability to seizure of debtor^s interest in, 60 
aliat writ, meaning of, 25, 26 
ambassadors, execution cannot issue against, 10 
amendment, writ of execution, of, when allowed, 26, 27 
annuity, charging order, when not made on, 102 

widow, payable to, not affected by sequestration, 86 
appeal, garnishee proceedings, in, from master, 100 • 

receiver, appointment of, as to, 124 
application, stay of execution, for, when to be made, 27 
assignee, attaohment of judgment debt by, leave necessary, 91 
assignment, term of years, of, by sheriff, execution of, 44 
assistance, writ of, nature of, 76 

practice relating to, 76 
when issued, 76 

attachment, debtor, of, for evading order for examination, when subject to, 127 
debts, subject to, 91, 92 

must be certain, 92 

judgment debts, of, when leave necessary, 91 

liability of persons to, for dispossessing plaintiff from possession, 77 
married woman, when subject to, for contempt of court, 14 
of debts, accruing debts, process not applicable to, 92 
affidavit to load to process for, form of, 96 
costs, provision as to, relating to, 101 
garnishee proceedings, by way of, 90 — 101 
keeping of books, by the court, relating to, 101 
nature of process, 90 
not applicable to joint debts, 91 
periodical payments, when subject to process, 94, 95 
pe];:8on8 to which process does not apply, 94, 95 
process applicable only when enforceable by debtor, 93 
relation of debtor and creditor must exist, 93, 94 
pensions, whe& liable to, 94, 95 
procedure, afiecting issue of writ of, 7 
bailiff, bound or special, meaning of, 18 « 

execution of writs by » actual, under warrant addre^ed to them, 18 
rights of, as against execution creditor and his solicitor, 37 
Bank of England, charging order, effect of service on, 108 • 

on equitable interest, wbera not affecting, 
.109 

part only of stock not favoured by 107 
notice in lieu of dutringai^ withdrawal of, requirements 01, 
115 

bankruploy, charging order, not a transaction protected in, 107 _ 

eUgib^ writ 01, when seizure qompmte as against trustee m, 65 

(i) . ' 
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MX BOUTION — eOfUinued. 

iNUDikraptcy, execution creditor, when becoming secnred creditor in, 65 
jadgnxent debtor, of, questions arising on, 63 
notice, may not issue on garnishee order absolute, 100 
trustee in, and sherifl, relatire claims of, how regulated, 44 

payment to, when enforced by appointment of recelTcr, 
119, 120 

priority of, orer person suing out sequestration, 82 
rights of, as against sequestrators, 88 
bill of sale, receiver appointed of equity of redemption under, when, 121 
seixure by werifE, effect on absolute, 65 

bishop, seguestrari facias dc bonis eeelesiastieis ot fieri facias de bonis eoclesiasticis^ 
writs of, when issued to, 90 
bond, sheriff may sue on seised, 48 
bound, property seised is, meaning of, 42 
breaking in, sheriff, where, may resort to, 40 

capias ad satisfaciendum^ writ of, cases in which it may issue, 73, 74 

nature of, 73, 74 

cestui gue trusty equitable interests of, when exempt from seizure, 49, 60 

lands of, subject to trust, when taken under writ of elegit^ 68 
charging order, absolute, remedies conferred on judgment creditor by, 107 
when made, 106, 107 

taking effect, 107 
application for, how made, 105 
company, public, what is a, for purpose of, 102 
debentures cannot be made subject to, 102 
enforcement of, 109, 110 
executors and trustees, not made against, 104 
extent of, on interest of judgment debtor, 103 
infants, when not made against, 104 
inoperative, where judgment or order set aside, 108 
judgment creditor, use of other remedies of, not prevented by, 
108 

de bonis testatoris^ not made on, 104 
debtor, where not made against, 104 
must be for ascertained sum, before issue of, 103 
lunatic partner, on interest of, when made, 11 
lunatics, when maile against, 104, 105 

married woman, stocks and shares of, where not subject to, 104 
nisi, form and service of, 105, 106 

judgment debtor, effect of order on, 106 
A varying and discharging, how order for obtained, 106 

operation of, as an injunction, 108 
partner’s interest, against, when made, 11 
prior incumbrancers not affected by, 108 
priority of, ranks according to date of order nisi, 109 
where not obtained, 109 

solicitor, lien of, of judgment debtor, how affected by, 109 
Stock Exchange, defaulter on, not obtainable on fund of, 105 
stocks and shares, on, where process available, 101, 102 
summons, parties necessary to, 1 10 
chattels real, sheriff may sell, under writ ot fieri facias, 46 

writ of clegit, liability of, to seizure under, 68, 69 
cheque, garnishee proceedings, when prevented by giving of, 98 
liability of, to seizure by sheriff, 47 
company, attachment by, proper officer to make affidavit, 95 

attendance of, on proceedings for charging order, as to, 108 
cost-book, execution against, how issued, 11 
director, examination of, in discovery, where not ordered, 127 
execution against, application for leave to issue, how male, 8 
issue of, against the pr^erty of, 12 " 

garnishee order nisi, service on, effect ozr position of judgment creditor. 
96, 97 

notice in lieu of distringasf effect of service on, 113 — 115 
public, what is a, for purpose of charging order, 102 
shareholders, liability of, to execution, where incorporation under Com- 
panies Act, 1846... 12, 18 

composition deed, execution in garnishee proceedings, when barred by, 100 
compromises poundage of sheriff payable irrespective of, 34 
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EXECUT ION -emUinuid. 

affected by registration under Debtors Act, 

contemnor, death of, effect of, 86, 86 

money in court belonging to, how payment to eequestratora obtained, 
87 

tenants of, effect of sequestration on, 86, 87 
contempt, recovery of chattel, of oi-der for, when defendant guilty of, 76 
contract, receiver, appointment of, of debtor’s interest in, when made, 118 
convicts, execution, issue of, against property of, 15 

corporation, discovery In aid of execution against, order for, when made, 126 
execution, property of, may be taken in, 12 
liability of, to sequestration, 12 

sequestration, property of officers of, may be liable to, 81 
writ of, when issued against, 80 

leave required to issue against, 81 

costs, appeal in garnishee proceedings, of, from judge in chambers, when allowed, 

100, 101 

attachment of, before taxation, 92 

debts, relating to, in master’s discretion, 101 
discovery, discretion of the court as to, in matters of, 127 
elegitt on writ of, what may be recovered, 33 
execution, of the writ of, nature of, 33 
receiver, of appointment of, as to payment of, 1 24 
sheriff, of, on interpleader summons, 35 

party entitled to execution may levy for, 33 
stay of execution for, terms upon which granted, 27, 28 
stop order, of obtaining, as to payment of, 113 
County bankers Act, 1827, companies registeied under, liability of shareholders 
of, to execution, 13 

county court, execution, powers of, to enforce, how regulatecl, 128 

Liverpool Court of Passage, removal of juagments to, 129 
receiver, appointment of, in, power of judge as to, 124 
Court of Appeal, application to, for slay of execution, when made, 27 
creditor, bailiff, with, presence of, when wrong goods seized, effect of, 20 

delay of, in entering judgment against married woman, effect of, 14 
execution, when liable to, for fees due to sheriff, 36 
judgment, issue of more than one writ in same county by, practice as to, 
25 

when receiving proceeds of a wrongful sale, liability of, 

20, 21 

liability of, where writ of execution wrongfully issued, 1 9, 20 
death, person, of, issuing writ of sequestration or of contemnor, effect of, 85, 86 
debentures, charging order, cannot be made subject to, 102 
debt, accruing, cannot be attached, 92 

assignment of, when pi-eveuting attachment, 93 
debts, attachable, what are, 91 

attachment of, nature of process, 90 

judgment, small, receiver will not bo appointed of, 123 

receiver of, appointment of, circumstances under which made, 118 

will be appointed of, where garnishee process dues not apply, 119 
debtor's interest, term of years, in a, effect .of sale of, 45 
delivery, writ of, absolute, effect of, 74 

execution of, by sheriff, 74 
rights of plaintiff under, 37 
rules governing issue of, 75 
discharge, sequestiatioifc, of, writ of, when made, 89 
discovery, costs, discretion of the court as to, in matters of, 127, 128 

director of company, examination of, where not ordered in, 127 
execution, in aid of, discretion of the mnstei- at examination, extent of, 
127 

• married woman, order for, may be made against, lz6 
order for, how made, 127 
when (9rder for made, 126 
power of judge to order examination of party, 127 
distress, prevented, not, by sequestration, 88 

notice in lieu of, advisability of issuing, 113, 116 
effect of, 114 

sheriff may be distrained under, on refusal to sell, 60 

( 8 ) 
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diHringat mmr vioe&ofniUm^ ■herlH; remedy against^ by mean* of writ da when 
a^ailalde^ 61 

dower, widow's olaim to, sequestration does not afteet, 66 
easement, possession, delivery of, must not interfere with, 77 
eodesiastiw persons, execution against, form of return of no chattels, 89 
executions against, how effected, 89, 90 
eUgitf costs on writ of, what may be recovered by execution creditor, 33 
poundage, when payable under writ of, 35 
tenancy by, account relating to, how t^en, 73 
effect on judgment debt, 69, 70 
how determined. 72. 73 
nature of, 69, 70 
subject of, to an account, 78 
title of tenant, how evidenced, 71 
when execution creditor entitled under, 69 
tenant by, not a purchaser. 67, 68 
writ of. actual possession, how obtained under. 71 
binding power of, 62 

chattels real, liability of, to seizure under, 68, 69 
delivery of possession to judgment creditor under, 65 
duties and rights of sheriff under, 63 
suitable interests, effect of seizure of, under, 67 
in what cases applicable, 62, 63 
inquisition as to lands under, 64 

under, practice relating to, 64 
judgement debtor, lands of, not subject to seizure under, 68 
method of execution against land by, 61, 62 
procedure on issue and delivery of, 63 
rights of judgment creditor to further, 62, 63 
what can be taken under, 66 — 67 
when created, 61 

entry, sheriff, on premises by, how effected, 40 

equitable execution, appointment of receiver, by way of, cases in which made, 

4, 118, 119, 120 
effect of, 126, 126 
form of order, 123 
of personalty, 125 
where not made, 121, 
122 

definition of, 116 
forma of, 117, 118 

not available where legal execution may be issued. 117 
process of, upon what based, 115, 116 
when applicable, 116, 117 
relief by way of, how now obtained, 116 
winding-up order, as an, 4 
Interests, exemption of, from seizure, 49 

seizure of, under writ of elegit^ effect of, 67 
jurisdiction, Salford Hundred Coart, do^ not obtain in, 129 
equity of redemption, receiver, appointment of, when made of, 118 
estate tail, elegit^ writ of, effect ot seizure of lands under, when held as an, 66 
estoppel, contemnor, of, not binding on sequestrators, 86 

sheriff and judgment creditor not affected by debtor's^ 62 
examination, means, as to, when order made, 126 
execution, ambassadors, cannot issue against, 10 » 

amendment of writ of, when allowed, 26, 27 

companies and other incorporated bodies, property of, may be subject 
to, 12 

regulated by Chartered Companies Act. 1887, against, 13 
convicts, against property of, issue of. 15 
ooBts of, what are tnmudM in, 36 * 

county court, power of. to enforce, how regulated. 128 
creditor, liability of, for sheilffSi fees;, ^ 

death of judgment debtor after or b^ore writ delivered for, effect of, 
lb 

party after issue, does not^ abate, 10 
deflbiilpn of. 3 

^ disobveiy in aid of, when ordor for. mhde. 126 

( 4 ) 
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execution, ecclesiastical persons, against, how effected, 89, 90 
Jiari /ados, writ of, the usual method of, 37 
p.mi8hee order absyute, on, judgment creditor may issue, 100 
indorsements on writ of, 16 

Inferior courts, duties and liabilities of officers of, in cnfoicinsr, 128 
in, practice relating to, 129 
issue of, time regulating the, 56 

j oint debtors, against, may be joint or several, 10 
udgment, cannot issue on, in High Court, where order tor 
made in county court, 28 

creditor or debtor, rights of, as to, where devolvinff upon 
representatives, 9 ^ r 

law, what it signifies in, 3 
leave to issue, a matter of discretion, 9 
when necessary, 7, 8, 9 

liability of shareholders of companies not registered under the Com- 
panies (Consolidation) Act, 1908, to, 13 
Liverpool Court of Passage, in, enforcement of, rules regulating. 128. 

129 ’ 

married woman, judgment against, when enforced by, 14 
Eayor's Court, in, enforcement of, how regulated, 128 
method of, before Judicature Acts, 4 
Palatine Courts, powers of, to enforce judgment by, 128 
partners, by surviving, issue of, 10 
person ** in Uules of Supi'eme Court, meaning of, 12 
personal representative, against, da bonis testatoris^ de bonis propriU, 
16 X' I 

power of judge to order examination of party, 127 
priority of writs of, 26 

railway companies, against, how effected, 13, U 

receiver, appointment of, by way of equitable, effect on forfeiture 
clause, 116 

Salford Hundred Court, in, enforcement of, 129 
sequestration, by, when compl(*ted by sale, 88 
sheriff, delivery of writ of, to, 16 
direction to, in writ of, 17 

solicitor issuing writ of, not necessarily the same as on the record, 16 
stocks and share^ against, how effected, 101 
Sunday, cannot issue on, 7 
time, limitations as to, for issue of, 6 
Tolzey Court of Bristol, in, bow enforced, 129 
. warrant to bailiff, practice relating to issue of, 19 

writ of, actual execution of, by bailiffs under warrant, 18 

binding power of, operates from delivery to sheriff, 42, 43 
** binds " the property of the judgment debtor, 42 
cannot be executed within a royal palace, 19 
contents of, 17 
date and particulars of, 17 

delivery of more than one, by judgment creditor, practice as to^ 
38 

goods not bound by, 43, 44 
how renewed, 24 
indorsement of, 20 

issue of more than one, in same county, by judgment creditor 
* practice as to, 25 
* ne^ not wait for taxation, 38 

simultaneously in different counties, effect of, 25 
to sheriff within a franchise or liberty, how enforced, 
19 

kind8.of , 3 

lost, effect on practice as to return of sheriff, 23, 24 

order of priority, e|fect of execution by sheifS out of, 26 

procedure on obtaining issue of, 16 

return to, practice as to making, 22 

seizure of wrong person's goods under, effect of, 20 

steps necessary on issue and delivery, 88 

euccessive or simultaneous, may be issued, 26 

eufflcient etidenoe of renewal) 28, 24 

( 6 ) 
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execntion, writ of* suspension of* effect on priority* 26 

what is included in term under Hules of Supreme Court* 8 
when addressed to the coroner* effect on bailiff, 18 
wrongful and irregular, what is, 28* 29 

or irregular, when restitution will be made to party in respect 
of, 32 

executors* charging order not made against, 104 

liability of goods in hands of, to seizure for personal debt, 60 
exemptions, writ of sequestration, from seizure under, 86 

farm lease, covenants in, statutory provisions as to seizure on farm by sheriff* 
46* 47 

fees* bailiff, rights of, against execution creditor and solicitor* as to* 37 
sheriff, of* how regulated, 35 
nature of, 85 
taxation of, 86 
statutory provision as to, 36 
fieri faeiat^ application of writ of, 37, 38 

chattels real may be sold by sheriff under^ 46 
equitable interests cannot be seized under writ of* 49 
fixtures, tenant's, may be sold under writ of, 46 
growing crops* liability of, to seizure under a writ of, 46* 46 
incorporeal property cannot be seized under writ of, 47 
property seizable under writ of, 44 
returns of sheriff, to writ of, 58 

seiznre under, has prior right to subsequent sequestration, 82 
term of years may be sold under writ of, 44 
writ of* duties, rights, and liabilities of sheriff under, 39 
purpose for which used, 37 ^ 

to whom addressed, 37 ^ 

writs in aid of, 60/61 

fieri feet^ judgment creditor, rights of, on sheriff's return of, 69, 60 
return of, when made, 68 

fieri facias.^ may be sold under, when severable by tenant, 46 
landlord's, cannot be sold under writ of fieri faciat^ 45 
foreclosure, absolute, order for, when writ of possession may issue on, 76 
franchise, sheriff, issue of writ to, whose territory includes a, effect of, 18. 19 
fraud, sequestration, writ of, order for discharge when obtained by, how set aside* 
89 

fraudulent conveyance, execution creditor, sale made for value to defeat, is not 
a, 62 

person bolding under* must deliver to sequestrators, 82 
third party, goods held by, under, may be seized by sheriff, 
62 

transfer, sheriff la bound to disregard, 21 
fund in court, charging order, when subject to, 102, 103 

lunatic, charging order on interest of, in, when made, 104, 105 
furniture, life interest of married woman in, where court refused appointment of 
« receiver, 120 

garnishee, cheque given by, before issue of process, effect of, 93 
liability of, where discharged, 100* 101 
order absolute* effect of, 100 

on debt payable by instalments, 92 
not creating a forfeiture of accrued income restrained, 
94 

when set aside for mistake* 100 
ntti, affidavit to lead to, form of, 96 *' 

effect of, on solicitor's general lien, 97 
service, 96, 97 

making of, in master's discretion, 96 
practi^ relating to proceedings^after service, 98* 99 
service of, effect on judgment debtor, 97, 98 
how effected, 96 
when made absolute, 98 

pigment on, a discharge, 100 
proceedings, appeal from master in, 100 

application pf, U> judgments against married women, 90 
costs in, appeal from order of judge in chambers as to, 
when allowed, 100, 101 

( e ) 
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garnishee, proceedings, in, powers of master, 99 
nature of, 90 

provision as to costs relating to, 101 

third party, money belonging to,^ which cannot be attached 
by, 99 

unliquidated damages, when subject to, process. 92 
when, may be instituted, 90, 91 

growing crops, landlord may distrain on, although in cy/gtoStiA 64 
liability of, to seizure under writ of fieri faeias, 46, 46 
purchaser of, from sheriff, facilities aiTorded to, 46 
seizure of, by sheriff, provisions as to, 46, 47 
heirlooms, sheriff cannot seize or sell, 45 
husband and wife, execution between, respectively, 8 

in^me, married woman, on restrained property of, liability of, to sequestration, 
84, 85 

incorporeal property, exemption of, from seizure under writ ot fieri facias, 47 
indorsement, execution, on writ of, liability of solicitor and client where erroneous, 

infant, execution cannot issue against an, for partnership debt, 10 
infant^ charging order, when not made against, 104 

inferior courts, duties and liabilities of officers of, in enforcement of writs of 
execution, 128 

judgments, enforcement of, in, practice relating to, 129 
injunction, negative, writ of sequestration, when issued tu enforce a, 80 
inquisition, lands, as to, under writ of elegit, 63, 64 
set aside, when, 64, 65 

instalments, debt payable by, may be attached, 92 
interest, execution, indorsement of writ of, as to, 17, 18 
sheriff may be ordered to pay, 60 
interpleader, sheriff, when entitled to of process of, 63 

Ireland, possession, writ of, when issued in, 76 
irregular execution, application to set aside, how made, 32 

circumstances which have been held to be, 31 
power of master as to, 30 

setting aside of writ, no effect on plaintiff's right to another 
writ, 32 
what is, 30 

when set aside as, effect on party issuing, 30 

sheriff and parties acting under him protected by writ 
31 

writ, when party may justify under it, 31 
joint debtors, execution, issue of, may be joint or several, 10 
debts, attachment of, cannot be enforced, 91 

judgment, execution in the case of, must be issued against persons jointly, 18 
property, seizure of, when to be made, 60 
jointure, widow, or annuity payable to, not affected by sequestration, 86 
judgment, act to be done, where, time must be stated in, 6, 7 

charging order, before issue of, must be for ascertained sum, 103 
conditional, effect of non-compliance with conditions, 10 
where execution issues on, 6 

consent order, entered by, how affected by registration under Debtors 
Act, 1S69...7 ^ 

creditor, account to bo rendered by, when in possession of land, 73 
changing order, remedies conferred by, 107 
death of, after issue of writ of elegvt, 64 

does not affect duties of sheriff, 41 
when execution may issue by executors of, 7 
delivery of several writs of execution by, 38 
elegit, issue of wiits of, rights of, as to, 62, 63 
• payment to, under garnishee order nisi, 97 
rights and liabilities of, when in actual possession under writ 
of elegU^ 71 

of, against sheriff on return of fieri fed, 69, 60 
secured creditor, not a, by appointment of receiver, 119 
sheriff, delay of, when sufficient to create liability to, 57 
when made co-plaintiff in action against garnishee, 100 
writ of venditioni exponas must be issued by, 60, 61 
date upon which, takes effect, 96 * 
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Judgment debt, attachment of, by assignee, leaye neoessary, 91 

debtar, action by, to tecover possession of land taken under writ of 
elegU, 78 

appointment of reeelTer of interest of, in debt due to persons 
^intly, 119 

bankruptcy of, questions arising on, 63 
charging cMer, when not made against, 104 
death of, after Issue of writ of eiUgit^ effect of, 84 
effect on execution, 16, 41 
debts due to, mode of ascertaining, 00 
effect of writ of execution on goods of, 42 
goods on person of, exempt fiom eeisure, 41 
information by, when ^iven in garnishee proceedings, 98 
lands of, when not subject to seisure under writ of elegii, 68 
larceny by, when taking goods seised by sheriff, 65 
recovery by, of land taken under writ of eZegit^ 72, 73 
aerrice of order, effect on, 97, 98 
debts, recovery of, by garnishee proceedings, 90, 91 
enforceable, when, by execution, 4, 6 
enforcement of, other than by writ of execution, 4 
entry of, a condition precedent to issue of execution, 5 
High Court, in, effect of order in the county court for payment by 
instalments, 28 

indorsement of, where act to be done. 6 

Liverpool Court of Passage, in, enforcement of, rules regulating, 128, 129 
mandamus to levy rate, when made to corporate body to satisfy, 12 
Palatine Courts, in, powers of enforcement of, 128 
payment of money into court, or order for, not affected by garnishee 
proceeding, 91 

persons affected by, when service of copy necessary, 6 
trade union, against, how enforced, 14 
wording of, must be followed in writ of execution, 17 
wrong amount, where signed for, effect of, 30 

Tolzey Court of Bristol, in, enforcement of, by execution, rules regu- 
lating, 129 

jury, elegU, writ of, qualification of, for service in an Inquisition under, 64 
land, execution against, remedy by writ of elegit^ 61, 62 

jointly, held, liability of, to seizure under writ of elegit, 67 
Judgment debtor, of, when not liable to seizuie under writ of elegit^ 68 
saloiof, by judgment creditor in possession under writ of elegit, practice as to, 
71, 72 

when possible under a writ of sequestration, 88 
tenant cannot be ejected from, by sheriff, 44 
term, what it includes, 71 

landlord, distress, right of, not affected by sequestration, 88 

execution, statutory rights of, to payment of rent out of proceeds of. 
63, 64 

' growing crops, rights of, as against sheriff in respect of, 54 

possession by, under distress for rent, effect on execution, 63, 64 
rent, proof as to payment of, lies on the sheriff, 58 
legacy, attachment, not subject to, 92 

legal interests, receiver, appointment of, when made of, 117 

legatee, shares subject to a notice in lieu of distringaM may be disclaimed by, 115 

liberty, return of sheriff to writ executed in a, 23 • 

life insurance, policies of, are not securities for mcmeys, 48 

literary and scientific institutive, execution may issue against, 14 

Liverpool Court of Passage, judgments, enfcrcement of, in, rules relating to, 128, 129 ^ 

removal of judgments to county courts, process relating 
to, 129 

* lunatics, charging order, when made against, 104, 105 
tVrket overt, sale by sheriff, not a sale in, 07 
married woman, attachment of, for edntempt of court, 14 
f chafing order' not made where restrained from anticipation, 

discovery in aid of execution When order made as to, against, 126 
eneeution again^, for partnemhip debt, how limited, 10 
^ may be refused agafnet, where creditor delays entering 

Judgment, 14 

C8 ) 



IlTDK, 


EXECUTION— 

married woman, ^mlehee proceedings, application of, to, 90 
judgment against, how enforced, 14 

property of, where held in trust may not be subject tc execu- 
tion, 14 

separate estate of, when receiver of, will be appointed, 120 
sequestration, writ of, what property of, maybe taken under, 84 
. . , when issued against, 80 

master, garnishee proceedings, powers of, in, 99 
Mayor’s Court, execution, enforcement of, in, how regulated, 128 
merger, tenancy by elegit^ may be determined by, 72 
mistake, garnishee order, when set aside for, 100 
money, bank-notes, or, seisure of, sherifiTs duty on making, 48 

in TOurt, contemnor, belonging to, how payment to sequestrators obtained, 
o7 

liability of or sccurii iea for, to seizure, extent of, 47 
securities for, seizure of, sherilTs duty on making, 48 
notice, diatringaB^ in lieu of, effect on legatee, 116 

practice relating to, 113 — 115 

requirements of Bank of England on withdrawal of, 1 1 5 
when to be applied for, 113 — 116 
withdrawal of, 116 

nulla hona^ return of, when made, 68 

order, county court, of, for payment of High Court judgment by instalments, effect 
on garnishee proceedings, 91 
overcharge, sheriff, by, where unintentional, 37 
Palatine Courts, judgments, powers of enforcement of, in, 128 
partnership, execution by persons in, effect of death of partner, 10 
on judgment against, how issued, 10 
judgment against partner individually, effect^ of, 11 
partner, where judgment against, individually, how execution issued, 11 
pawnbrokers* pledges, money, are not securities for, 48 
pensions, attachment, when subject to, 94, 95 
liability of, to sequestration, 84 
receiver, as to appointment of, in respect to, 121, 122 
periodical payments, when subject to attachment, 94, 96 

personal representative, execution against, de horda teatatoria^ de honia projpriia^ 15 
personalty, receiver, appointment of, effect on, 125 
pluHea writ, meaning of, 26 
possession, delivery of, how obtained, 77 

must not interfere with an easement, 77 
under writ of elegit^ 66 

elegit^ under writ of, actual, how obtained, 71 
money, period for which flowed, 35, 36 

right of sheriff to, when arising, 35 
sheriff, by, provisions relating to, 56 
writ of, completion of execution of, by sheriff, 77 

delivery of possession under, practice as to, 76 
duty of sheriff under, 77 

effect on plaintiff where judgment reversed, 78 
practice relating to issue of, 76 
purposes for which issued, 76 

remedy of plaintiff in possession under, on being dispos- 
sess^, 78 

poundage, bankruptcy will deprive sheriff of, when occuriing before sale, 34 
calculation of amount, how made, 84 
claim for, where it cannot be made, 34 
compromise does not affect payment of, 34 
elegit^ writ of, when payable on, 36 

judgment and writ of execution set aside before sale, effect on paym^t 

sheriff must get the money to be entitled to, 38 
nra&eipe^ execution, for, form of, 13 • 
premises, entry on, by sheriff, how effected, 40 
procedure, execution, on obtaining i&sue of writ of, 16 
promissory note, debt secured by, when attachable, 93 
property, in euatadia legia, liability of sheriff in seizing, 21 

management of, by sequestrators, how orders requisite to, gbtalned, 87 
nature of, seirabla under writ ofJieH faeiaa^ 44 
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property^ pexaonal, order for sale of, under writ of sequestration, where made, 88, 89 
restitution of, in specie, when made, 82 

sale of, by debtor to bond fide purchaser without notice of writ, effect 
of, 42 

when seized under writ of sequestration, 88 
purchaser, title of, acquired from sheriff as to, 31, 32, 67, 68 

when void even if bond fide^ 32 

railway companies, exemption of rollinfi^ stock and plant of, from seizure under 
execution, 13, 49 

receiver, accounts of, order as to passing and payment, 124 
appointment of, appeal as to, 124 

application for, how made, 122, 123 
as regards personalty, effect of, 125 
by way of equitable execution, 116, 117 
cases where order for, nsnally made, 118 
' county court judge, power of, to make, 1 24 

court will not make, where appointment useless, 120 
debt of, where garnishee process inapplicable, 119 
effect of order, 124, 125 . 

on a forfeiture clause, 116 
judgment creditor, not a secured creditor by, 119 
legal interest, when made of a, 117 
order for, form of, 123 

powers of person appointed, may be extended, 121 
priority of, 126 

property of which, not made, 117 

not pot in eustodia legis by, 126 
service of summons as to, 123 
where court refused to make. 121, 122 

debt [payable to two persons, but beneficial interest 
in judgment debtor, 119 
legal remedy not exhausted, 117 

person to be appointed and terms of appointment in the discretion of the 
court, 124 

sequestration, writ of, discharge of, when effected by appointment of, 

receiver,*’ what is included in tcrn>, 123 
receiving order, notice of, sheriff cannot remain in possession after, 36 
registration, effect of, as a charge upon laud, 72 
* sequestration, of writ of, 88 

writ, of, affecting land, necessity for making, 70 
effect of, on land, 70 
Yorkshire, of land in, effect of, 70 
remainder, elegUt writ of, cannot be seized by, 66 

rent, execution, statutory rights of landlord to payment out of proceeds of, 63, 
64 

landlord, possession of goods by, under distress for, effect of, on execution, 
63, 64 

restitution, possession, of, where judgment reversed, 78 
property, of, in specie, when made, 82 
writ of, practice relating to, 78, 79 

wrongful or Irregular execution, when made to party for, 32 
return, false, liability of sheriff for, 60 

remedy of person injured against sheriff, 23 
fieri fed^ of, when made, 68 * 

forms of, to writ of fieri faeiae^ 58 
sheriff, of, forms of, 69 

by, how compelled, 23 

« of, lights of judgment qreditor as to sum recovered, 

remedy for investigating truth of, 28 
to writ of eUgit^ hov^made, 66 

execution, practice relating to, 22 
what it must show, 22, 23 
when writ executed in a liberty, 23 

where g^s sufficient to discharge part only of sum due, 69 
where no reasonable offer made at sale, form of, 68, 59 
royal palace, execution, writ of, cannot be executed within, 19 
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■ale, advertiseinent of, when to be made, 67 
sheriff, by, reqnirementa as to, 67 
a i» j TT j purchase from, 67 

^■ure does not obtain In, 129 

sheriff, act of, what amounts to a, 54 

^ ^ done by, must be sufficient indication to 

aebtor of, 54 

trespass to goods, act sufficient to amount to, would amount to. 65 
sequestrate, meaning of, 81 ’ 

sequestration, corporation, liability of, to, 12 

writ of, duty of sequestrators on receipt of, 82 
effect of, on property, 81, 82 
enforcement of, powers of sequestrators, 86, 87 
exceptions to issue of, 72, 80 
forin and practice relating to issue of, 79 
liability of pensions to seizure under, 84 
married woman, when issued against, 80 
order for discharge of, when made, 89 
personal property seized under, where order for sale made. 
88, 89 

persons against whom issued, 80, 81 
to whom addressed, 81 

power of entry of sequestrators under, 82, 83 
property exempt from seizure under, 85 
liable to be taken under, 84 
registration of, 88 

sale of property, seized under, how effected, 88 
service of judgment or order beforg issue of, 79 
when issued against a corporation, 80 

leave required for issue against a corporation, 81 
process may issue, 79 

sequestrators, application by, for sale of personal property, how made, 88 
liability of, for abuse of powers, 83, 84 
how decided, 83 

management by, matters requiring an order of the court, 87, 8S 
of property taken possession of by, 87 
resisting or interfering with, effect of, S3, 84 
seizure by, completion of, how orders obtained for, 87 
settlements, interest under, when receiver may be appointed of, 119 
sheriff, abandonment of possession by, what will amount to, 56 
appointment of, proof of, not necessary, 36 
compromise docs not deprive, of poundage, 34 
costs and expenses of, statutory regulations as to, 32 
death of judgment creditor does not affect duties of, 41 
delay by, when sufficient to render liability to judgment creditor, 57 
delivery of writ to, for execution, 16 
duties and rights of, under writ of elegit^ 63, 64 
duty of, after seizure, 56 

as to surplus remaining, 48 

to ascertain where goods of debtor arc and to seize, 40 
to indorse date and time of delivery of writ, 43 
under writ of execution, 21 
when amdunt of levy over £20... 34 
equitable intere^ cannot be seized by, 49 
estoppels binding judgment debtor, when not binding on, 62 
execution of writs by, out of order of priority, effect of, 26 
writ of, must be directed to, 17 
false return, liabffity of, for making, 60 , „ 

farm produce, statutory provisions relating to seizure by^46, 47 
fees of, how recovered, 86 ^ 

when execution creditor disentitled to recover, effect od, 36 
payable, 86 
payable to, 35 

garnishee, discharge of, by payment to, 97 

goods, must keep the, safely and safe from seizure, 21 

sale of, at excessively low price, liability of, 69, 60 
interest, may be ordered to pay, 60 

( 11 ) 
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■herifl, intexfmnce with, remedies for, 23 

interpleader, when entitled to proceaB of, 59 

landlord may distrain oa srrowing erops la poMSSiton of, 54 

liability of, for false return, 23 

in executing^ a writ of possession, 76 
money in hands of, when not attachaUe, 94 

or securities for, provision as to seisure by, 47 
new, where not compelled to make return, 24 
nuila bona, retnm of, when made by, 58 

office of, when expired, return may be compelled where writ not transferred, 
24 

overcharge by, where made unintentionally, 87 
payment to, of amount to be levied, effect of, 56 
possession, under writ of, duty of, 77 

writ of, what is completion of execution of, by, 77 
poundage of, calculation of, how made, 84 
proceeds, must band over, to judgment creditor on receipt, 21 
purchaser from, title of, when not affected by irregular execution, 31 
title of, from, 57 
remuneration of, 38 

Ktum of mandavi halliw^ meaning of, 19 

remedy for investigating truth of, 23 

rights of execution creditor where goods seized but not sold, 
60, 61 ' . 
to writ of execution, praotioe relating to, 22 
fieri faeiao^ 58 

what must be shown by, 22, 28 

where goods insufficient to discharge whole of debt, 69 
• sold to satisfy^ prior writ, 68 

writ executed in a liberty, 23 
returns of, forms of, 69 

rights and liabilities of, under writ of fieri faoUu, 39 

of, to seiae goods of third party when held under a fraudulent con- 
veyance, 62 

under more than one writ of eUgU, 62 
■ale of goods by, requirements as to, 66, 67 

seal of, on assignment of term of years, sufficient evidence on ejectment, 
44 

seizure by, effect of, 66 

^ what will amount to, 54 

several writs, delivery of, to, against same debtor, practice under, 39, 40 
taxes, statutory provisions as to duties of, relating to, 64 
term, includes all offices charged with execution Of any writ, 43, 44 
trespass, for, liability of, 41 
withdrawal of execution, fees payable to, 87 
ships, seizure of, by sheriff, how made, 48 . 

transfer (ff, by sheriff, by means of bill of sale, 48 
soldiers, exemption as to seizure of pay and equipment of, 49 
solicitor, appointment of, as receiver ^11 not be made, 124 

garnishee order niH takes priority ov^r general lien of, 97 
liability of, for bailiff’s fees where employment at his request, 37 
when directing sheriff to seise psrtloular goods, 20 
where writ of execution wrongcully issued, 19, 20 
lien of, on, effect of charging order on clieht’s funds, 109 
sheriff has no right of action against, for fe6i, 36 
Appeal, of execution pending an, application as to, 27 
application for, of execution, to Court of Appeal, when made, 27 

when to maae, 27 

execution, of, olrcumstanees effecting a, itlthout an order, 28 
jorisdictlon of the court as ^ 27 

Stock Sixchaiige, defaulter on, <^arglng order Hot obtainable on fund of, 105 
stock in trade, busiuess, of, when leceiver appointed of, pending interpleader 
proceed! ngs, 118 

stocks and shares, charging order, when subject to, t02 

diotringaa on, notice in lieu Of, application lor, 118^115 
eneoutlon on, how effected, 101, 102 
. Stop order on, costs relating to» as to payment of, 118 
form of order, III 
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•top onto, applicant, posttfon necessary to obtain, llO 
applieatlon,ftMruadek 111 

M oc^dsnd Wr obtaining, as to payment of, 118 
toon and effect of, 111, 112 ' 

mortgages, eia ime under, how affected by, 118 
necessary, where not, 110 
notice of, to whom given, 111, 112 
object for which obtained, 110 
priority, as to, obtained by. 111, 112 
stranger, premises of, goods on, liability of "sheriff as trespasser 41 
Sunday, execution, writ of, cannot issue on, 7 s' > 

taxation, issue of execution need not wait for, 38 

^ee, sherii etotnto^ proviel^ as to duties of, relating to arrears of. 64 
taxing master, fees of sheriff, decision of, as to, when final, 35 
tenanto, contemnor, of, effect of sequestration on, 86, 87 
term of years, assignment of, by sheriff not an assignment by debtor, 46 
debtor's interest In, effect of sale of, 45 
fi£Tifao\aSy writ of, how affected by, 44 

without sale of, effect on subsequent incumbrance, 

seal of sheriff on assignmjent of, effect of, 44 
seisnre of, methods of, 69 

third party, claim of, adversely to debtor, rule as to, 61, 52 

when hostile to judgment debtor, effect of, 52 
goods held by, when liable to seizure under writ of fi&ri fadas, 52 
interest of debtor in property of, how affected by execution, 61 
interests of, in goods of judgment debtor, how affected by execution, 
60, 61 

liability of persons suing on writ of sequestration to 82 
money in hands of, when attachable, 93, 94* 

property in goods bound by writ against, when seizable by sheriff, 
62 

rights of, protected against seizure under writ of sequestration, 85 
Tolzey Court of Bristol, execution in, how enforced, 129 
tools of trade, provisions as to seizure of, 48, 49 
trade union, judgment against, how enforced, 14 
trespass, liability of sheriff for, on other persons' premises, 41 

possession, writ of, person seizing under, may be liable to action for, 76 
sheriff, by, when so, ah initio^ 41 

trust, land, of, where appointment of receiver of, appropriate, 118 
trustees, charging order not made against, 104 

renditioni ea 2 )ona 8 y writ of, when execution creditor must proceed by, 60, 61 
voluntary conveyance, property comprised in, liability of to sequestration, 86 
warrant, bailiff, issue of, to, practice relating to, 19 

to, to execute writ of execution, effect of, 18 
warranty, title, of, none implied In sale by sheriff, 67 
wearing apparel, provlBions as to seizure of, by sheriff, 48, 49 
widow, annuity or jointure payable to, not affected by sequestration, 86 
wills, interest under, receiver may be appointed of, 119 
withdrawal, execution, of, fees payable to sheriff on, 37 

wrongful execution, by breaking in, does not affect the validity of the execution, 
30 

not necessarily void ah initio^ 80 

proceedings which have been held to be, 28, 29, 30 

what is, 28 

York^ire, registration of judgment or order as affecting land in, 70 


KXECDTOBS AND ADMINISTBATOBS, 

abatement, annuity, and valuation of, 276, 277 , * . 

legacy, m libu of dower, of, where no real estate, 276 
of, general, rules rating to, 276, 276 « 

specific legacy, of, rule a# to, 277 

according to the tenor, executor, appointment of, how arising, 137, 138 
® duties of, where so appointed, 137 

accounts, administrator pendemU Itte, to be exhibited by, 203 . 

debtor, speeifio legacy to# when to be brought into, 268, 269 
executers and administrators,, ^uty to keep s^ct, 320 . 

Interest olutrged upon balances of, In icpresenUtive s hanOs, 824, 81t 
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accounts, legacy, general, must be brought inlb|UM|omt, 2(6, 269 
oracr for, In administration P^K)ceedt]|n|yM& 
personal representative, liability of, o!pi||pjS)n, 339 
profit costs, of, when solioitor representao^ must render, 321 
representative, by, an instance of wilful default sufficient for order for, 
338, 339 

actio perconalU moritwr eumpercond, application of maxim to deceased's estate, 
312 

action, consolidation and conduct of, in administration proceedings, 342 
personal representatives, where rig^ of, survives to, 226, 226 
actions ex delicta^ representatives, when maintainable by, 226, 227 
** actual military service,’* cases included in term, 161 
additional confirmation, what is included in, 173 

administration, action for, registration of by creditor as a pendens^ effect of, 247 
actions, conduct of, where one stayed, 348, 314 

effect of judgment in one of several concurrent, 343 
infants, by, where concurrent, practice relating to, 343 
ad litent, object of, 205 

assets, of, as to position of volunteers in the, 219 
attorney, when granted to, 203, 201 

county courts, of estates of deceased persons in, jurisdiction as to, 
333, 331 

creditor, grant to, conditions under which made, 207 
rights of, to, by the court, 246 
when m^e to undertaker as a, 241 
creditors, effect of judgment for, on, 341 
ewm teatain&nto anjiexo^ practice as to, 191, 195 
death of administrator, practice as to fresh grant of, 141 
de honU non^ grant of. when made, 195 

deefee for, eff^t on right of representative to prefer creditor, 254 
durante demerUid^ when made, 199 
durante ahseniid^ when made, 198 
durante minore tetate^ practice as to, 197, 198 
when required, 197 

estate, of, where made out of court, rules applicable to, 214 
estates of deceased persons, of, jurisdiction as to, 333, 334 
exempt from, 190, 191, 192 

executor de eon toH^ cannot be compelled to take out letters 
of, 161 

grant of, cum testamento annexe^ where made, 194 

derivation of administrator’s title from, 146 
effect on, by doctrine of relation back, 146 
letters of, in common form, practice as to, 165 
not made where deceased left no property in England, 
165 

right of retainer of t}er8on obtaining, 259 
void and voidable, distinction between, 216 
High Court, in the, where assigned to Chancery Division, 333, 334 
insolvent estates, of, practice as to, 344 
judgment for, effect of, on rights of representative. 341 

or order for, effect of revocation of grant on, 217 
letters of, effect of, as to conclasivpness of intestacy, 210 

foreign grant of, followed by English grant, practice as 
to, 182 

grant of, discretion of court as to, 189 

foundation of jurisdiction to make, 182 
husband and wife perishing in same disaster, 
to whom made, 184 
entitled to, when, of wife’s personal 
estate, 183 

on death of, persons entitled to, 
« 184 

Jointly, when made, 185 
not nMe until fourteen days after death, 169 
persons entitled in priority to. 182, 183 
- public trustee, to, when made, 188 
Jurisdiction to grant, how derived, 151 
practice relating to grant of, 198 
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sation of grant of, 


where and how made. 


EXECUTORS AND . 
adminlsti’ation, lett^— 

^13 

power of court to make, 838 *»» 

rieht to proceedingB after, 842, 343 

al?? * ’ ^qi***®®**® necessary to, 337 

^*tfte^, ^^*“***‘*®“®. '»hen, may be set up by creditor 

“PPomt 


proceedings, accounts, order for, in, 338 
advertisements in, as to, 243 
appointment of receiver in, 334 
commencement of, 334 
consolidation of actions in, 342 
costs in, rule relating to, 347 
creditor, by, how taken, 336 

not dismissed on payment of the debt. 


generally given leave to attend. 

337 * 

legatee, by, efifoct of, 337 
order for, when conditional, 338 
originating summons, service of, 337 
parties to, rules as to, 335, 330, 337 
persons who may appear to, 3^7 

institute, 335, 338 
powers of the court in, 312 
principles of set-off as applied to, 329 
representative the proper person to have conduct of. 


requirements for bringing, 338 

residuary legatee instituting, may be compelled to 
refund, 278 

service of writ out of the jurisdiction, 334 
renunciation of grant of, effect of, 144 
will annexed, with, when granted to universal legatee, 138 
administrator, accounts, strict, must be kept by, 320 

action at common law, cannot bring, before grant, 147 
appointment of, when occasion arises for, 136 
assignment of office of, under Public Tmstoe Act, 141 
attorney as, position of, 204 
bond of, application for assignment of, 209 
attestation of, 207 
breach of, effect of, 209 

what constitutes, 209, 210 
court bos no power to dispense with, 206, 207 
creditor, when given by, effect of, on right to prefer, 
256 

nature of conditions of, 206, 207 
peiftilty, conditions regulating, 207, 208 
consideratfbn necessary to bind promise of, 315 
death of, practice as to fresh grant, 141 
debt, when kept alive by promise prior to grant to, 147 
estoppel does not apply to acts of, prior to grant, 147 
infant, when a trustee for, 273 
person having prior right to grant as, 182, 183 
proceedings before grant, power of, to bring, 147 * 
property, devolution of, on, 136 

receiver of real estate, may be appointed, pendente lite, 201 
revoked grant, under, rights of, 216 
set-off, right of, to, against claim of next of kin, 329 
statutory right of, in action by or against, 328 
Statute of Frauds, provisions of, relating to contracts o|^ 816 
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adminiatratpv, soTeties fd^^diflonttcaDL od «otirt 208 

proTisionff rel&ting^ 
surety, peyme&t to, b^, where i 
term, wtiat it tueMSity, 186 
teetatorb butlaett, blit no power to oitfiy On, 294 
title of. derivetioB of, entirely from grant, 146 
unsound mind, beoomlng of, where several, effect of, 200 
wiU annexed, with, eff^ of direotion to sell real estate in, 236 
administrator ud eoUigMda hona^ duties of, 204 

ad lUmn» appointment of, when made, 205 
de 8sitit nan, in what oases dpnointed, 196 

memorial for duty paid stamp must be lodged by, 196, 
197 


durante minore eetate, liabiUty of, to account, 189 
vendente Hte^ bond of, power of court as to premium, 201 
liability of, to account, 203 
be sued, 203 

practice relating to appointment, 202 
when grant made, 201 
where office determines, 202, 203 
Admiralty, representation, where dispensed with by, 191 

wills of seamen and marines, raay dispense with statutory formalities 
as to, 162 

admission of assets, executor, by, what constitutes, 826, 327 
extent of, 327 

interest on specific legacy, payment of, not an, 326, 327 
legacy, to pay, extends to costs of action to recover, 327 
part payment, not an admission of ability to pay in full, 
327 


«xepresentatiTe, by, effect of, 827, 328 
advertisements, administration urocecdinra, in, 243 

claims, for, publication or, by represen tatiye, 243, 244 
effect of, on rejpresentative who nas distributed assets, 244 
adyowson, presentment, when right of, in personal representatives, 230 
affidavit, alterations and interlineations in will, evidence as to by, 168 
attesting witness, of, where required as to due execution, 167 
citation, necessary on issuing, form of, 166, 156 
death, as to precise date of, when required, 169 

district registry, os to place of abode within district of, conclusiveness 
of, 166 

^ecution, of due, where testator makes his mark, 167 
Inland Berenue, for use of Commissioners, contents of, 166, 167 
of scripts, practice as to filing of, 176 

agent, assets by, retention of, as a trustee doss not make him an executor de ton 
tort, 149 

employment and payment of, br representative, 326 

executor, of rightful, as to non-liability of as executor de son tort, 149 

liability of, for acts done after executor’s death, 149 
grant to, also the agent obtaining foreign grant, when made, 182 
personal representative, protection afforded, for losses by, 317 
alien, executor, person appointed, may be an,, 139 
alienee, title of, of personal estate from executor, when impeachable, 297 
testator’s personal estate, when unimpeachable, 296, 297 
alterations, will, in, evidence as to, 167, 168 

annuitant, death of, after sum ascertained buv before payment, effect of, 
276, 277 ' 

before^urchase and after payment of instalments, effect 

personal representative of, ri|(bts of, 268 
reversionary annuitants, and, rules as to past payments to, 277 
fights of, as to security for payment, 262 
■nnuitj* arrears of, interest not payal^le on, 874 

' bequret for purchase of, a vested legacy,, 262 
oidculation of, as from date of testator’s death, 262 
feasible, as to payment of capital pit 277 
direction to purchase, p^dple appUCabla to, 262^ 263 
|siyn(ffii8«f, effect of lapse of time onr 284 
^ :wheiidue, 2^ 
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annuity, wal «tate, when » debt charged upon, hew llabiUty adjusted, 282 

method of, 277 

appeal, judge, from order of, rules regulating, 157 , 153 
personal repreBentative, right of, to, 318 
registrar, from, rule relating to, 167 
time limit for, originating summons falls within. 335 
appearance, originating summons, to, necessity for 167 

“** 0 ^ 2M®“*’ «**«“ necessary 10 pay debts and legacies, effect 


apportionment, rents and other periodical payments, of, 227 

reversionary property, of, calculation of interest in, 284 
specific devise, of rents of, how made, 276 
. , legacy, of dividends on, how made, 276 

appropriation, executor, by, effect of, 303 

extent of power of, as to, 303 
personal representatives, by, statutory, power as to, 301 
arbitration, claims against estate, submission of, to, 327 
arrears, interest on legacy, of, amount recoverable, 276 
assent, application of, to residuary bequests and real estate, 266 
condition attached to, power of executor, as to, 266 
creditors, by, what amounts to, to carry on testator’s business, 295 
debt, release of, by will, when executor must, 265 
executor may be compelled to, 268 
of, effect of, 266 

to bequest of legacy, necessity for, 265 
gift to executor for life, rule as to, 267 
iimplication, by, form of, 266 « 

what is sufficient for the court to infer, 266 
life interest, to, effect of, 267 
probate, before, by executor, effect of, 267 
question as to whether given or not, is for the jury, 267 
registered land, in respect of, form of, 266 
to, when necessary, 267 
stamping pf, when necessary, 268 

sufficiency of, where gift to one of several representatives, 267 
assets, administration of, in insolvent estates, nature of, 347 

order not limited to, within jurisdiction, 388 
admission of, what constitutes an, 326, 327 
charged, purposes for which may be, 297 

creator, remedy of, creates the distinction between legal and equitable, 24.*) 
debt of debtor-executor, when becoming, 269 

deceased, of, when liable in respect of wrongful acts committed by, 312, 313 
distribution of, where administration out of court, 244 


employment of, by executor in own business, computation of interest, 323, 324 
executor, duty of, when carrying on testator’s business, as to, 294 

liability of, for, when unnecessarily entrusted to co-executor, 319 
foreign creditor, rights of, in the administration of, 341 
in future^ judgment against, effect of, 331, 332 
Indian, commission on, formerly allowed to executor, 321 
le^ and equitable, distinction between, 244 
lessor, right of, to follow, 266 

marshalling of, order of application in, 291, 292, 293 
nature of, how affected by Land Transfer Act, 1897... 246 
personal representative, by employment of, in own business, effect of, 323 
representatives, sale of, cannot be made to, 298 
priority of creditors in respect of legal, 247, 248 
purchase of, from residuary legatee executor, rights of purchaser, 299 
realty, when beconfing eauitable, 246 
representative, position of, as gratuitous bailee of, 817 
WMtage of, whom formerly safficicnt to pay legacy, effect of, 290, 291 

assignee, lease, of , liability and duty o^ as 306 • « # u 

real estate devised, of, when bound to see to application of purchase- 
money, 298, 299 

attachment, eaeoutor, as to UablUty of, to, for disobeying citation to aocepfe; 
probate, 143 

personal representative, when issued against, 340 
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Attestfttioa, 'trill, of, by soUtdtor^eontor when authorised to charge, aOeot cd, 
83S 

attesting^ witness, affidavit of, when reqnifed by Inland Hevenue authorities, 167 
attendance of, as to order reqairing. 162 
death of, presumed after thirty years, 218 
evidence of, as to dne execution, effect of, 177 
found, where unable to be, other evidence of execution, 177 
attorney, administration when granted to. 203, 204 
position of, as administrator, 204 
bankers, executors, liability of, where money with, 243 
bankrupt legatee, payment of legacy to, without notice of bankruptcy, 265 
bankruptcy, dealing^ with estate of l^nkrupt, validity of, before intervention 
by trustee, 210 

deva^taisit may be proved for in, 318 

executor, when restrained from acting on account of, 140 
goods acquired after, when rights of undischarged bankrupt as to, 
pass to personal representative, 218 
insolvent estates, application of rules oA to. 344 
legatee, of, effect on executor's right of retainer, 269 
personal representative, effect of, 217 
probate, refusal of grant of, on'acconnt of, 140 
retainer, right of, effect of, on representative, 257 
trustee in, of undischarged intestate bankrupt, rights of, ns against 
next of kin, 280 

bare trustee, meaning of term, as to, 233 

beneficiaries, contribution by, for payment of debt and costs of creditor, 280 
payment to, where some unascertained, 352 
representatives may sue or be sued without joining, 330 
righta of, against representatives employing assets in own business, 
323 

solicitor-executor acting for, when, may charge profit costs, 322 
beneficiary, costs of proceedings instituted by him, when ordered to pay, 350 
originating summons, when liable for costs on, 353 
overpaid, when, costs not paid to, 350 
overpayment of, rights of executor-trustee as to, 278 
bequest, annuity, of an, a vested legacy, 262 

money, of, to legatee absolutely, rights of legatee as to, 263 
bills of exchange, indorsement of, by representative, 315 

blind pemon, probate of will of, requirements of registrar before grant made, 167 
bond, aciministrator's, assignment of, application for, 209 
attestation of, 207 
breach of, effect of, 209 

what constitutes, 209, 210 
court has no power to dispense with, 206, 207 
creditor, when given by, effect on preference, 255 
nature of conditions, 206, 207 
penalty in, conditions relating to, 207, 208 
unnecessary, in what cases, 193 
construction of, in equity, on death of joint promisor, 308 
borrowing powers of executor cariying on testator's business, 294 
breach of promise, action for, against r^resentatives oC promisor, 225 
death of promisor, effect of, on action for, 305, 306 
trust, liability in respect of, survival to trustee's representatives, 312 
British subject, will of, made out of ITnited Kingdom, validity of, 162, 168 
building societies, preference of trustees on death orofficer of, 260 

representation, when dispensed with in case of deceased member 
of, 191 

buildings. Uncompleted, rights of devisee as to« 288 
« business, testator, of, where carried on under administration order, 295 
testator's, administrator has no power to on, 294 
borrowing powei| of executor os to, 294 
duty of executor when authorised to carry on, 294 
liability of executor upon contracts when carrying on, 294, 296 
power of executor to carry on, 293, 294 

rights of executor where carried on with consent of creditors, 

295 

direction to carry on contained in 
will, 295 


( 18 > 


^ . 



Ikdsx. 


BXECUTORS AND ADMINISTBAXOBS— «>«««««*, 

Chancery prooee<ltag8.whM, .apple- 

Canterbary, Prerogativa Coart of, practice of, in non-contentions businee. rtill 

remains in force, 154 

Pro^te Court, former practice of, the same as 

^ s. s, , ^he, 162 

capital, def^ible annuity, on, as to payment of, 277 
caveats, entry of, nature of act relating to, 164 
practice as to, 164 

lodging of, nature of business of, 163 
cessate grant, administrator, powers of, under, 171 
grants, when made, 171 

cestui que tmist, grant, limited, may be made to^ 20C 
charge, debts, of, upon realty, effect of, 286 

fond to meet, setting aside of, does not release residue, 262 
lands specifically demised, on, presumption against., 291 
real estate devised, on, how intention of testator expressed contrary to 
rule, 289 ^ 

on, within rule of Locke King's Acts, 289 
charity, act of, executor, by, not sufficient to constitute acceptance of office of, 
142 

gift to, direction to accumulate not to apply, 264 

necessity, or, acts of, when not constituting a person an executor de son 
torf, 148 

chattels, injury to, action for, may be maintained by personal representative, 

personal representative, on, devolution of, nature of, 218 
real, married woman, of, when vesting in husband niaritif 232 
chose in action, death, where right of action not affected by, 225 

personal representative, in, right of, where^ accruing subsequent 
to death, 229 

rights in, when passing to personal representative, 224, 226 
citations, issue of, in what matteis, 163 

practice relating to, 165, 166 
where entry of caveat necessary before, 166 
minor, service on, how effected, 156 
nature and contents of, 165 
object of, when employed, 165 
party cited to see proceedings, practice as to, 176 

propound will, to, effect of, as compared with citation to take probate, 
175 

service, indorsement of, on, 156 

of, formalities to be observed in, 156 

when personal service cannot be effected, 1 56 
claims, arbitration, against the estate may be submitted to, 327 
compromise, personal representative may, 300 
evidence of, rule of courts as to. 341 

liability of representative as to, effect of advertisement on, 244 
unsuccessful, costs of, in discretion of judge, 350 
clerical error in will, practice as to, 163 

codicil, admission to probate where will not forthcoming, 169 
proof in solemn form, where validity in question, 174 
co-executor, claim of, when may be compromised by other executor, 300, 801 
liability of executor for acts of, 319 
collective devise, lands, of, tp same set of persons, effect of, 290 
colonial grants, provisions .relating to, application of, to British court in foreign 
country, 174 

rescaling of, practice relating to, 173, 174 
committee, lunatic, of, grant to, durante denientiA, 200 

common form business, what it consists of, 1B3 ^ 

commorientes, practice relating to doctrine of, 170 

company, deceased, liability of estate of, in respect of shares in, 307 

director of, deceased, where esfhte of, liable in respect of claim in nature 
of breach of trust, 314 

tortious acts of, as to survival of statutory liability after 
death, 813 

competent understanding, testator, of, burden of proof, where questioned^, 
178 ‘ 
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oomprqnttfK'iiifoiita, on behftU ct,< powen of ootirt at to, 177 ' ' 
oonmtiot^ Qc sale, depreeiato^, of on peraomd repieaentetivOp 800 
coimotp adminiatraUoa actioop of, {Mraotfceaa to* 842, 843, 844 

to whc»n glTen, 842 

OOBtingent olaims, personal repreaentatiye, indemnilloatlon of. hr order of the 
court as to, 285, mi- 

creditor, administraticnL older, where not obtainable by, 208 
lagecy, executor, power of, relating to, 872, 808 

retention by, of sum iniiiiffloient to pay, when not 
UaWe, 363 

in^me adsing before legaoy payable, duty of exec utor as to, 

interest on, how payable, 274 
legatee, rights of, limitation of, 263 
liabilities, representative, duties of, as to, 255 
contract, death of representative, effect of, on proceeds of, 229, 230 

deceased, entered into by, founded on personal consideration, effect of 
death, 306 

personal representative, peisonal liability of, for his own, 814 
purchase, to, death of purchaser before payment of purchase-monev, 
effect of, 239, 240 r r ji 

real estate subject to, power of personal repTesentatives to convey, 239 
contracts, representative, when action may be maintained by, in representative 
character, 229 

conversion, real estate, of, postponement of, under power, rents and profits of, 
283, 284 

trust for, absence of, effect of, 283 
wasting property, of, rule as to where applied, 282, 283 
convict, trust and mortgage estates vested in, devolution of, 235 
copyholds, Crowii. do not escheat to, where Crown not lord of manor, 187 
devolution of, on death of tenant, 136 

equitable estates in, statutory devolution of, on personal repre- 
sentative, 238 

legal estate in, devolution of, 136 
personal representative, when devolving upon, 136 
statutory devolution, application to fimholds not applicable to, 
2S4, 238 

co-respondent, death of, effect on decree for damages, 318 
corporation aggregate, probate, as to grant of, to, 140 
costs, administration, of, not thrown on lapsed residuary share, 851 
^ proceedings, of, general rules as to, 847 

beneficiaries, payment to, where some unascertained, practice as to, 
352 

beneficiary, when liable for, on proceeding by originating summons, 
358 

not paid to overpaid, 850 

ordered to pay, of proceedings instituted by him, 350 
creditor, of, when paid as between solicitor and client, 852 
discretion of court as to, principles guiding, 180 

executor may be ordered to pay, occasioned by his negligence in losing 
will, 161 

of, of proving will in solemn form, as to, 160 
inquiries, of, as to persons entitled under the estate, how paid, 351 
interveners, rights and liabilities of, as to, 181 
legatee's action, in, when paid as between solicitor and client, 852 
originating summons, of proeeedings on, how paid, 852, 858 
parties other than representatives, of, provisions relating to, 849 
party cited but not apoearing may be Ordered to pay, 181' 
payment into court, or, rules Felating to, 8Q2 
of, primary fund for, 850 

* personal representative, of, in ot^iataml aolicfc, 848, 849 

* Where in default^ 849 

right of. os to, in absence of misconduct, 847 
wh«tt hable for, 848 

" l^sbato Mtion, of, discretion of court as. to, 180 

‘ **^*?Sf^ Court, In, effect of order for, made after ord^ for admfnis^tioa In 
Qbaneeiy^ 182 

unpaid legatees, of, not thrown on paid legatees, 851 
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ooata, rapNamtaitiTa, agS TOS t, whsre judgment de hovd* prtmrii*, 880 
j , ®rj as between aolMtor and client, 862 

t»ns^ deelamt^ that oonrt does not think fit to make order 
eiieot 01 on, 848 
onsucceastnl claim or resistance, of, in discretion of jadge, 8S0 

to probate action, of, rules general^ applied as to, 

connMl, defendraU to probate suit, when justified in appearing by, 181 
county court, admtototmtion of estates of deceased persons, jnrtoUction of, 833, 334 

action against representatives brought in, 

990 


payment into, by personal repreaentativos, how made, 301 
probate matters, jurisdiction of, as to, 163 
revocation actions, remission of, to, 216 
court, judicial trustee, appointment of, by the, 141 

cove^nts, action on, where relating to land, right of representative to maintain, 
226 

creditor, action by, a^inst two representatives, plea of statute by one, good, 262 
administration action by, not dismissed by acceptance of the debt, 337 
how taken, 836 

not generally given leave to attend proceedings, 337 
position of, in, before judgment, 830, 337 
efEect of judgment for, on, 341 
right of, to, depends on the court, 188 
administrator’s bond of, eftect on right to prefer, 255 
assets to, sale of, right of representative as to, 207, 298 
conduct of, amounting to assent to business of executor being carried on, 
295 

contingent, administration order not obtainable by. 266 
costs, when entitled to, as between solicitor and client, 352 
court may give preference and order grant to be made to, 188 
disappearance of, after proof of debt, practice of court as to, 846 
dual claims for same debt, effect of, 347 

garnishee by judgment creditor of, not applicable against funds of deceased 
paid into court, 802 

grant of administration, when made to undertaker as, 241 
when made to, conditions relating to, 207 
legatee, equitable defences of, to refunding claim of, 279 
legatees, against, right of, to compel refunding, 279 
lia pendens^ registration of action for administration as a, by, 247 
lunatic, of, appointment durante dementidy practice as to, 200 
person entitled to administer cannot be opposed by, 188 
persons included in term, for purpose of grant, 188, 189 
preference of, by representative, after action brought, 264 
priority of, in respect of legal assets, 247 
proof of debt by, time for, 846 
right of, against fund in court, 279 

rights of, against legatee where estate distributed out of court, 279, 280 
debts, as to, incurred after death, 296, 296 
limitation of, as to debts incurred after death, where executor 
in default, 296 

to follow legacy in hands of volunteers claiming through legatee, 
280 

have rq^l estate administered by the court, 246 
statutory rights o2, against heir or devisee, 246 
testator cannot create a charge by will in favour of, 223 
time, when running against, 263 
undertaker, grant of administration to, 241 
writ, title of, must show capacity of, 336 
cremation, prohibition of, where direcUoa to contrary, 240 
Orown, administration of insolvent estates, in, rights of, 345 
debts, priority of over all other debts, as to, 247, 248 
simple contract, what are inoliided in, 247 
grant to, may be revoked, 187 

notice to^ by creditor who desires grant in respect of estate of intestate, 182 , 

realty, where escheating to, 187 

right of, in case of intestacy or partial intestacy, 186 

Sovereign, death of,, effect on grant to, 187 
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cnstomaiy freehold, deyolutlon of, on death of customarj tenant, 186 
death, action, of party to, effect of, 228 

* administration, grant oC letters of, not made until after fourteen days from, 
169 

administrator, of, as to necessity of fresh grant, 141 
attesting witnesses, of, presumption of, after thirty years, 218 
author of literary works, of, effect where works unpublished, 227 
contract on personal consideration, effect of either party^s, 305 
copyholds and customary freeholds, devolution of, on, 186 
date of, affidavit of applicant for probate, form of, 169 
when leave to swear necessary, 169 
effect of, on recovery of damages deoreed in Divorce Court, 313 
executor, of, effect on acts of, before probate, 145 

sole or last surviving, devolution of office on, 140, 141 
grant, where admitted as evidence of, 211 
master, of, effect on apprentice, S05 
partnership, limited, not a dissolution of, 221 
on, effect of, 221 

person, of, in deed, in law, meaning of, 136 

personal representative, of, effect on proceeds of contract, 229, 230 

representatives, of one of the, devolution of interests, on 
survivor or survivors, 140 

plaintiff, of, after judgment, rights of personal representative, 229 
presumption of, practice as to, 169 

when order as to may be made by a Tegistrar, 170 
probate of will not granted until after seven days from, 169 
promisor, of, effect on breach of promise action, 805, 306 
property, devolution of, on, 136 

purchaser, of, before payment of purchase-money, effect of, 239, 240 
solicitor, of, effect of, on articled clerk, 305 
statutory peoalty, liability of deceased to, where ceasing on, 313 
testator, of, when debt barred by, not revived by trust for payment, 254 
death duties, power of appointment over personal estate, effect of exercise if for 
purpose of, 222, 223 

deoenture, personal estate, when, though charged on land, 288 
debt, acknowledgment by one of several representatives, effect on co-representa- 
tives, 253 

advertisement for, statutory protection of representatives, by, 243 
authority to pay, not a charge on real estate, 237 
laurred by death of testator, not revived by trust for payment, 254 
char^ of, on realty, effect of, 236 

creditor, disappearance of, after proof of, practice of court as to, 346 
proof of by, time for, 346 
direction to pay, where charge Implied, 237 

due to the estate, duty of executor to get in where unsecured, 242 
forgiveness of, when amounting to sp^ilic legacy, 277 

due from executor, where evidence held inadmissible, 
270 

Insolvent estates, in, rules of bankruptoy whore applied to order of 
payment, 844 

interest on, how affected by insolvency of estate, 346, 346 

where judgment or order directing accounts, 342 
kept alive against personalty by acknowledgment of one of several repre- 
sentatives, 252, 258 „ 

lega< 7 , abatement of, when in satisfaction o^. 276 

amounting to satisfaction of,^ when interest payable, 274 
and, payable rateably when charged on mixed fund, 287 
liability for, incident to any particular form of property, how home, 
286 

^ primary fund for payment of, 285, 286 « 

real^^tate, where charged on, duty of tenant for life to keep down interest, 

realty, when made the primary fund for payment of, 286 
recognisance, duo upon, degree of priority of, 249 
release of, by win, assent of executor, when necessary, 265 
retidner, of, right of, extent of, 257 




%pe<^ty and simple contract, equality^ of degree of, 249 
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debt, speciSo fund, where appropriated for parment of, 266 

Btatute barred, actaowledgment, when sufficient, to take out of statute, 
2o2 

effect of, where legacy given to debtor, 268, 269 
pm of Btatute by one of two representativeB good, 252 
where representative has right to pay, 261 
« j t subject of set-off by an administrator, 329 

preferred by, priority of, 249, 250 
unascertained, retainer by representative of, 268 
debtor, executor, as, appointment of, 269 

holds debt as assets from date of death, 269 
may bring rebutting evidence against claim, 270 
legacy to, general, when debt must be brought into account, 268, 269 
deceased, domicil of, not concluded by sentence of Probate Division, 210, 211 

implied contracts of, liability of personal representatives in respect of, 
61U, 311 

pauper, guardians of the poor have no preferential claim, 251 
pin money, to arrears of, extent of liability of estate of, 220 
defences, personal representat ve, open to, to actions brought against him, 330, 
331 

pleas of representative as, 331, 332 

probate action may proceed notwithstanding default of, 176 
defendants, probate action, in, when entitled to appear by counsel, 181 
demonstrative legacy, abatement of, how far abating with general legacies, 277 
nature and advantages of, 261, 262 
deraslarit, bankruptcy, may be proved for in, 318 

concurrence of parly suing, effect of on party curninitiing a, 318 
liability, test of, of executor for, 320 
mal-administration, when amounting to a, 316 
negligence, when amounting to a, 316, 317 * 

payment of debt barred by Statute of Frauds renders personal repre- 
sentative liable to action for a, 251 
person injured by, position of, 317 
personal representative, by, nature of, 316 

where no provision made in respect of share 
liability, 307, 308 
liability of, to commit a, 246 
of representative, liability of, as to, 31S 
position of, committing a, 317, 318 
relief afforded personal lepresentative in respect of a, 318, 319 
representative, ground of complaint against, as to a, 317 
retainer of statute-barred debt by representative, not a, 258 
devisee, creditor, statutory rights of, against, 246 

judgment against, registration of, effect of, 247 
land, of, rights of, as to uncompleted buildings on, 288 
notices requii'ed before admission of probate as evidence of title of, 21 2^ 
213 

proceeds of sale of real estate devised, when devolving on, 239 * 

real estate, of, effect of Locke King's Acts, 288 
title of, proof of, by production of grant, 212 
what is included in term, 246, 247 
direction, debts, as to payment of, not indispensable, 138 

director, company, of, tortious acts of, as to survival of statutory liability, 313 

deceased company, liability of estate of, in respect of claims in nature of 
a breach of trust, 314 

distress, executors and administratoi's, statutory power of, as to, 238 
lessee, on death of, remedy of, 307 

district registrars, power of, to grant probate and letters of administration in 
common form, 166 

registry, caveats but of, issue practice relating to, 164 
residence within, practice as to proof of, 165 • 

DiYorce Court, damages recovered in, nb remedy on death of party, 313 
divorce, personal representative of person obtaining decree nisi cannot proceed to • 
decree a^lute, 228, 229 ‘ 

title of husband to administer to wife's estate passed over by reason ol^; 

documents, application for an order for production of, how made, 163 

examination of person believed to have custody of, 152^ Iw 
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doBinaqm^at lorm of, imii^kterial, f oi^ il^isBtoii to.pxobftte^ |(S . . 

fncorporatiQn otrin thcFnwUl or oodioll «4mltted tp probate 169 
oon-ezlstent at date Will, but In ezietenoe prior to date of oodioiL 
as to, 159 

probate of) grant of, w'^ore made, 158 

refased, when not intended to operate as a will, 180 
production of, power of Probate Dirislon to compel, 162 
proof of identity and existence at date of will, onus of, upon whom 
placed, 169 

requisites in, neoeeaaiy to admission to proof, 168, 169 
domicil, Infant legatee, effect on pasrment, 272 

law of, effect of, on will of British subject made out of the United 
Kin^om, 183 

Probate Uivision, sentence of, not oonclusiYe as tp deceased^s, 210, 211 
teatator*8, forma and solemnities of a will are goTemed by, 163, 164 
donatianei mortis ooMSd, circumstanoea icquired to render effectual, 223, 224 

donees, rights to assistance from represeutatiyes in 
completion of title, 224 
donor reooyerlng, effect of, 224 
legacy duty, liability of, to, 224 
nature of, 223 

probate, not required in respect of, 224 
satisfaction of, by legacy, 224 
vesting of, 224 

donee, incomplete, gift of, appointment of, as executor, effect of, 270 
dower, legacy In lieu of, effect as a pnrchase, 276 

when interest payable, 274 
where no real estate to which attachable, 276 
draft will, production of, evidence received in proof of, 160 

Duchy of uornwall, grant to nominee of Prince of Wales on intestacy, practice as 
to, 187, 188 

lAncoster, bond need not be given by solicitor to, 193 

grant to solicitor of Duchy on intestacy, practice as to, 187 
erasures apd obliterations, admittance of, practice as to, 168 
deciphering, practice as to, 168 
ejectment, relation back, where doctrine applied to, 147 
election, lepiesen^tive, right of, to claim deceased's right to, 226 
emblementi^ personal representative, when passing to, 218, 219 
entry, personal representative, by, to remove personal effects from house of 
testator, power of, 238 

equitable assets, realty when devised subject to payment of debts or not becomes, 
245, 246 

jurisdiction, original will when looked at after probate, 211 
Probate Court, of, to set aside a grant, 211 
legal assets, and, nature of distinction between, 246 
estate, administration of the, power of court to order, 338 

deceased, of, liability of, in respect of shares in companies, 807 

partner, of, liability of in respect of partnership debts, 309, 810 
non*liabili^ of iu. respect of subsequent partnership 
debts, 310 F 

tenant for life, of deceased, UalnUiy under exprsia direoUons in settle- 
ment, 811 

s^tuto^ liability of, to persons entitled under 
the settlemqut, 311 

estate duty, general estate, when insufflciea^ to ipeet, upon what burden foils. 

oao * • 




estate ymr auiro efo, nature of, not of inhsritunoe, 231 

tenant of, uUenati^^ by, laanner of, 281 
estoppel, administrator not subject tp, lit r^ect of aets prior to grant, 147 
evidence, wiU, lost or desticyedi necessaiT Ui proaf«of ocmtent^ 160 
exeeution, will, of, proof otp wh6n necassaiy; iOy . ’ 

.eatecfntpr, absence of, when 198 

. .acoepfonceof offiLoebyiinqstbefo^fo^ 148 . 

of, acU which (foiMitsmoanttOb 1^ 

V j-Vr > what ssuhtot to, 142 ^ ^ 

*am of inoney by, ini considerarion ct fetixementi must 

i >fetnnd,S28- ; • ^ « 
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vsMiltor, aete validitj of, biofore grant of probate, 144, 145 

adjustment by, of income of property unconverted as between tenant for 
life and remainderman, 284 

agreement by testator to give legacy for work done, duty of, as to, 306 

alien may be appointed, 139 

alienee, title of, of personal estate from, 296, 297 

appointment of, by implication, 137 

donee of incomplete gift as, effect of, 270 
how made, 136, 187 

must not appear beneath testator’s signature, 137 
when a gift of personal estate, to, 285 
appropriation by, effect of, 308 

eatent of power as to, 303 
of vested legates by, bow tnado, 302 
assent by, before probate, not affected by his death, 267 

conditional, where condition may be attached, 266 
may be com^led, 268 

assets, employment of, by, in own business, effect of, 323, 324 
unnecessarily entrusted to co-ezecutor, liability of, 819 
assignment of office of, under Public Trustee Act, 141 
bankers, where money at, liability of, 243 
bankruptcy, effect of, on appointment of, 140 
bequest to, when void for uncertainty, 270 
business of testator, power of, as to, 293, 294 

rights of, where direction to carry on contained in 
will, 295 

where carried on with consent of creditors, rights of, 
295 

borrowing powers of, in carrying on testator's business, 294 
choice of, no restriotion upon, 139, 140 

claims of co-ezecutor, when may be compromised by Oiie, 300, 301 
c^icil, doubted, where validity of, proof in solemn form should be 
obtained, 174 

conditional and substituted, appointment of, 139 
considwation necessary to bind promise of, 815 
costs of, proving will in solemn lorm, as to, 180 

contingent legacy, when not liable where sums set aside to pay 
insufficient, 263 

contract by, on own acoonnt, cannot be sued on by co-executors, 229 
creditor, rights of trade, to benefit of indemnity or, effect of, 296 
creditors, rights of, in respect of debts incurred by, 295, 296 
death of, Intestate after proof of will, effect on testator's estate, 136 
sole or last surviving, devolution of office on, 140, 141 
where estate not fully administered, appointment of adminis- 
trator da honU non^ 196 

grant to one of several, fresh probate not required, 
212 


debtor, appointment of, as, 269 

liability merely equitable, 270 
when, holds his debt as assets from the death, 269 
where evidence of forgiveness held inadmissible, 270 
default of, effect on rights of creditors in respect of debts incurred after 

dev^’powCT of,ii give receipt for purchase-money, 298, 299 

devolution of pAperty on, 136 

direction in will to, as to Ume for reallsatioji, effect of, 243 

to pay debts, where charge on real estate implied, 257 
sell real estate, power of, under, 286 

dtaabflity of, oSeptjof, ^ 

distress. Dower ofi for arrears or rent, zoo 

duties of to getting In outstanding unsecured money, 242 

duty of In adlwng accounts between tenant for life and 

* temainderDM, 281, 282 

not to apply fof revooatioii,,2J.5 

to int^t himself In conduct of administration, 819 

when iMtharised, to carr^ on testators 

where money out on mortgage of i^ty, 243, 244 

eaecat»of,as to right of retain^ of, 268; 259 » . . w.. 
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ezeeutor. failure of, to appear when cited to propound will In eolenm form, effect 
of, 175 

lixturea, right of, as to, 221 

general and special, difference between, 188 

gift for life to, rule as to assent, 267 

of personal estate to. presumption against, where parol evidence 
admissible, 285 

to, where assent necessary, 267 
grant to, where several appointed, effect of, 212 
identity of person appoint^, evidence as to, 137 

when appointment void for uncertainty, 137 
illness of, cause for grant dura/nJbe dementid^ 199 
indemnity of, when carrying on testator’s business, 295 
infant, bolding property of, position as trustee, 273 
legacy of, duty of, as to, 272 
payment of legacy to, when to be made by, 271 
legacy into court by, payment of, residue not relieved from costs of 
inquiiy by, 351 

to infant, when interest payable, 273 
presumption as to, 270 

what is sufficient to show that gift not attached to the office, 
270 

where attached to office of, proof of intention to agt^ essential to 
receipt, 271 

liability of, for acts of co-executor, 319 
costs, by conduct, 181 
fune^ expenses, 240 
tests as to, 320 

to bo sued before probate, 145, 146 

upon contracts, when carrying on testator's business, 294, 
29 «> 

lien of estate against beneficial interest of defaulting, 271 
limited, death of, modem practice as to grant, 141 
lunatic, grant to, how maae, 139 

marned woman, or administrator of, when a trustee for the husband, 
232 

misdescription of person, nominated as, effect of, 168 

nomination of, by person other than testator, 137 

nominee of, when grant made to, 190 

partner of deceased partner, payments by, effect of, 252 

partnership firm, appointment of, as, effect of, 140 

person cannot be compelled to accept office of, 142 

personal security for loans made on, liability of, 243 

possession of, maintenance of action in respect of property In the, 145 

probate, grant of, when only made to, 166 

whore acting before, right of persons to sue, 254 
proceedings by. before probate, stay of, 145 
power of, to maintain, 145 

Public Trustee, provisions relating to appointment of, as, 140 
real estate, power of sale of, where implied dii'eotion to, 236 
refund of residue, power of, to call for, 278 
refunding by legatee, when may be called for by, 278 
residuary legatee, purchase of assets from, rigbte of purchaser, 299 

personal estate, when trusted .for statutory next of kin of, 

residue, gift of, to, how beneficial interest in, decided, 284 . 
retainer, right of, of, not affected by bankruptcy rules leUting to insolvent 
estates, 345 

renonnoe, cannot, after acting or showing intention to act, 142, 148 
mnunoiation by, to whom power to prove reserved, 144 
of office by, new made, effect of, 143 
retainer, right of, of, not apply to legacies, 271 

in specie when exeroJsAle, 260, 261 
. revoked grant, under, rights of, 215, 216 

a bt of letaincr of, 256, 257 

h of freeholds by, when purchaser bound to inquire as to debts, 237 
sepafOte, where appointment of,ba^ 188, 139 

set-^ in a^ion by or against, when right of, not applying^ 328, 329 

'(ae 

f 

« ' 
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cxecator, statutory right of, in aotion by op against, 328 

snar^, llac^ty for loss on, where direction to sell, 242 
solicitor, where authorised to charge proCessionally, 322 
specific legacies, preservation of, by, 263 
Statute of Frauds, provision of, relating to contracts of, 315 
statutory obbgation on, to make an Inventory, 241 
power of, where not exercisable, 236, 237 
term, what is meant by, 136 

time allow^ to, in which to conkder state of testator’s property, 2G2 
title of, authentication of, by what obtained, 136 
derivation of, from the will, 14^ 

trustee, appropriation by, of specific assets to settled legacies, 303 

^ beneficiary, rights of, as to readjustment, 

278 


when, claims against, when barred, 265 

will be declared a, for person deprived of benefit by fraud, 180 
trusts, acceptance of, by acceptance of office of, 143 
unsound mind, one of several becoming of, effect cf, 201 
unsuccessful, coats of, when to be paid out of the estate, 181 
executor de son tort, administration, letters of, cannot be compelled to take out, 


person procuring grant of, to stranger of mean 
estate becomes, 148 

agent of rightful executor, acts of, ou death of rightful 
executor, sufi^cient to make him an, 149 

charity or necessity, acts of, when not constituting a person an, 
148 

definition of, 147 

executor or administrator of, extent of liabilities of, 151 

foreign assets, taking possession ^f, will not constitute a 
person an, 149 

intermeddling sufficient to make a person, what will be, 147, 
148 

Judgment, effect of, on property taken possession of by an, 
151 


liability of, extent of, 160 

question as to, how decided, 149 
to be the subject of action, 149, 150 
property, effect of acts of, on deceased's, 149 

from, recipient of, as to liability of, 148, 149 
retainer, no power of, except on obtaining administration, 
151 

right of, not applicable to, 261 
Statutes of Limitation, when he may rely on, 151 
executor's year, meaning of, 262 

exemptions, aflministration, estates exempt from, 190, 191, 192 
expenses, executor or administrator, where no claim allowed for, 320, 321 
out-of-pocket, allowance to personal representative, 320, 321 
representative, right of, to indemnity for, 326 
fixed duty, duties covered by payment of, 16G 
fixtures, land, when devolving with the, 221 

personal representative, when passing to, 220, 221 
following assets, croaitors, rights of, as to, 244 

foreign assets, possession of, taking, does not constitute a person an executor do 
son tortf 149 • 

country, odmfiiistration proceedings, rule relating to service of writ in, 334 
certificate of ambassador when accepts as evidence of law of, 
163 

grant for use of person in, form of, 203 

when mode, 203 

immcfvablcs in, rule as to conversion of wasting property doffl not 
apply to, 283 • ™ j 

judgment recoverea in, ranks as simple contract debt in England, 
248 

law of, proof of by expert, 163 

minor in, grant to, not followed in English court, 164 
probate pranlod in, when, requirements before English 
made, 164 


(37 ) 





BXBCOTOBS ANB AX>MIHISTBATOB8»*A>Mi«iMi. 

foreign couptt^l^ probate in, grant of, entent to which followed In Bnglieh grant, 
104, 18® 

testator dying dcaaiiDded in, but npt anbject of, law applied, 164 
will proved in, BjagHi^ grant not made on entraets only from, 
164 

creditor, administratian of aaseta, rights of payment of, in the, 341, 342 
grant, EnglSsh grant, when bellowing, practice as to, 164, 182 
representatiye, intestate dying domiciled abroad, practice aar to making 
grant to, 182 

sureties, court may authorise acceptance cl, 208 
foreigner, probate of will of, when granted in England, 163 
foig^L addition to will excepted out of grant, 180 

forgery, will a, joiisdiction.of court after grant of probate, to declare, 211 
fraud, administration, letteia of, liability of sureties, when obtained by, 210 

clause inserted in will after death by forgery, excepted out of grant, 180 

introduoed in will by means of, will be excepted out by the court, 
179, 180 

executor will be declared a trustee for person depriyed of benefit by, 
180 

probate by, person obtaining, may be declared a trustee for next of kin, 
211 

rule as to setting aside judgments generally, not applicable to probate 
judgments, 213 

freebench, legacy in lieu of, when intorest on payable, 274 

friendly societies, representation when not required tn case of deceased’members 
of, 192 

society, officer of, du^ of representatiyes on death of. 250 
preforence of trustees on death of officer of, 250 
frirolous proceeoings. Probate Diyision, jurisdiction of, to stay, 177 
fund in court, admmvitration, where not required to obtain payment of, 193 
creditor, right of, against, 279 
funeral, expenses of, liability of executor for, 240, 241 

priority of oyer all other charges, 240 
representative, duty of, to see to the carrying out of the, 240 
garnishee order, applicable, not, to fund paid into oonrt by personal representative, 
302 

general estate, estate duty, wiien insufficient for, upon what burden falls, 292 
legacy, nature and description of, 261 
gift, donatio mortis causd as a form of, nature of, 223 
by way of, effect of, 223, 224 

executfh*, to, assent necessary either express or implied, 267 
for life only, rule as to assent to bequest, 267 
invalidity of, when made in contemplation of suicide, 224 
representatives, to one of several, as to sufficiency of assent. 267 
grant, ad edlligenda bona, administrator under, powers of, may be extended, 204 
duties of administrator under, 204 
limitation of, 204 
when and to whom made, 204 
ad lUom, administrator under, powers of, 205 
administration, of, when made^to undertaker as creditor, 241 
cum testamento atmexo^ cases in which made, 194 

court has discretion to make, 194 
residoazy legatee, when made to representatlte of, 
195 

* stranger, when made to, *195 

death, where admitted in evidence of, 211 * 

do bonis non, application for, as to memori^ on, 171 
discretion, court has, in making, 196 
testator, of goods of, oases in which made, 195, 196 
^ discovery of subsemoent Wlli or codicil after, effeqt of, 214 
discretionary jurisdiction, under, pmctioe as to, 190 
dmnvnie dbaevtid, administrator under, cannot obtain judgment for specific 
performance/ 199 

, , representation, when made, 198 

, dementid^ committee of lunatic So fdiuul, when made to, 200 
paese of executor, tnaf he cause for, 199 
lunatic, committee of, ndi^appolnted, to whom nuule, 200 
' ^ unsound mind, when persc^ entitle to adfidnlster isof, 199 

. 28 ) 
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ennttdunnaeminartatata, atolnlstrator under, liability of, to account. 108 

euoamstances under which made, 107 * 

guardian, when made to, 107 
limit of, 198 
practice relating to, 197 
ezccutor’ft nominee, when made to, 190 
impotmding of, where new grant made, 200 

**®* neoeesary to obtain payment under policy at 103 
limited, should not be made to person entitled to general. 206 
to specific effects, where, 206 
married woman, to estate of, effect of, 231, 232 
matter which can be excepted out of, 179 
pendente lite^ administrator under, liability of, to be sued, 203 

when appointed under, 201 
practice relating to, 202 

ver incuriam^ revocation of, on discovery of subsequent will, 214 
person abroad, for use of, when made, 203 
form of, 203 

presumption of death of person entitled to, practice as to, 190 
receiver of intestate's estate, when made to, 190 
revocation of, at instance of creditor, when made, 214 
effect of, 216, 216 

for better administration, when made, 214 
ground for, 214 
if temporary, effect of, 216 
void and voidable, effect of, 216 
stranger, to, circumstances under which made, 189 
testament, when made on, effect of, 153 

validity of will or conclusiveness of intestacy evidenced by, 210 
void and voidable, distinction between, 216 
grants, double, practice relating to, 171 
where made, 171 

Irish, Scotcli, and colonial, effect of resealing, 172 
guarantee, personal representative's liability in respect of deceased’s, 310 
society, surety, as, acceptance of, 208 
guardian, appointment of, discretion of court as to, 198 

declaration to he exhibited by, where grant in case of infant or minor, 
198 

grant to, person usually entitled, 197 

guardians, poor, of tae, right of, to be reimbursed the expenses of maintenance, 251 
heir, advowson, when presentment goes to, 231 
creditor, statutory rights of, against, 246 
judgment against, registration of, effect of, 247 
legal estate in, vesting of, in absence of pcTsonal Tepresentative, 233 
beir-at^w, administration, when notice of application for grant of, to be given to 
next of kin, 186 

assignee of, leave not given to cite to see proceedings, 176, 177 
probate action, right of, to apply for trial by jury, 176 * 

right of, to grant respecting real estate equal to that of next of kin, 
186 

title of, establishment of, as to, 212 
heirlooms, devolution of, as to, 218 

husband, administration of estate of, when grant made to widow, 184 
• widow passed over, 184 • 

grant may btf made to, under discretion of the court without citing the 
heir-at-law, 186 

heir-at-law mhy pass over, on wife's intestacy, 186 

title of, paramount to administer to wife’s personal estate, 188 

to administer to wife^s peroonal estate docs not vest in his 
. • bankruptcy trustee,' 

183 

where passed over, 1^ 
personalty devolves upon his repi^ 
sentativo, 183 ^ 

identity, testator or person applying for the giant, of, proof of, may bo requir^„ 
X66 

peiBon, pieiwte of wiU of, loquiiomaito of i^trar befa|| gran;: , 

167 
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implied contnict, peracmal representatives, ILability of, in respect of deceased's, 
310, 311 

contracts, deceased, of, examples of, 311 
income, infant's legacy, of, not a vestm interest, 272 

payment of maintenance ont of, praotice of the court 
as to, 272 

residuary estate, of, rights of tenant for life as to, 281, 282 
incumbrances, real or chattel real estates, on, effect of Locke King's Acts on, 
288 

specific legacy of pure personalty, on, right of legatee to have 
discharged, 288 

indemnity, representative's right to, for costs in creditor's action, 349 
Indian assets, commission on, formerly allowed, 321 
grant, revocation of, effect of, 216 

industrial and provident societies, representation, when not requireil in the case 
of deceased members of, 192 

infants^ actions by, where concurrent, practice relating to, 343 

administrator durante minore atate must account to, 198 
holding property of, position as trustee, 273 
age, until which person is styled, 197 
citation on, service of, how effected, 16G 
compromise on behalf of, court may approve, 177 
executor, legacy to, when interest payable, 273 
when a trustee for, 273 

income of legacy, has no vested interest in, 272 
legacy to, duty of executor os to, 272 

for maintenance, effect on payment of interest, 273 
payment of, power of executor as to, 271 
0 to father, effect of, 271, 272 

when domiciled abroad, when payment may be made, 272 
maintenance of, out of income of legacy, practice of the court as to, 272 
provision for, other than out of income, effect of, 272 
relation of, to testator, effect on legacy, 273 

rights of, where share of residue given absolutely contingently on attaining 
twenty-one years, 273 

Inland Revenue affidavit, grant de bonie no/ij applicant for, must prepars, 196 
lodging of, on application for administration, 193 
inquiries, costs of, as to persons entitled imdcr estate, how paid, 351 
insolvent estate, administration of, by the court, out of court, 244 

rules applicable to, 344 

Crown, rights of, in the administration of, 346 
debts, interest on, how payable in, 345, 346 
preferential payments in, rules relating to, 345 
secured creditor, position of, in case of, 346 

where resting on his security, effect of, 347 
insurance, peisonai representative, power of, as to, 300 

intention, contrary, what will amount to, to bar application of rule of Locke 
* King's Acts. 289, 290 

interest, annuity, arrears of, not payable on, 274 

computation of, where assets of testator employed by representative in 
own business, 324 

contingent legacy, on, how payable, 274 

debts, on, how payable where estate insolvent, 345, 346 

• where judgment or order directing accounts, 842 

legacies, on, rate payable, 275 « 

legacy, on, arrears of, amount recoverable, 275 

payable at future date, when payable, 274 
when no special time ^ed for. payment, 273 

payable out of real estate, date upon which interest 
payable, 274 

pa3rment of, on, charged on land, 274 

personal repre8entative,*liabiltty of, for, when employing assets In 
• . own business, 323 

• to infant, on, where given f6r maintenance, effect of, 373 
xttin of, in i^jUBting liability of real estate c^rged with annuities, 282 
reptesentoUvo, when payaSle to, on balanee due to. 325 
^ ^ , wUll^ charged with, on balanoea of account, 334, 826 

^Tested legacy, on, liable to be divested, how payable, 274 
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interest cause, next of kin, dispute as to when tried by, 185 
practice relating to conduct of, 185, 186 
interlineations, will, in, evidence as to, 167, 168 
Interveners, costs, rights and liabilities of, as to, 181 

intervention, persons not party to probate action may make, practice as to, 176 
intestacy, costs of person entitled under, rule as to payment when successful, 
180, 181 

Crown, when administration granted to, 186 

revocation by testamentary paper without disposition, grant as in, 195 
intestate, administration, grant of, representation to estate of, obtained by, 
182 

creditor desiring to obtain grant in respect of estate of, must give notice 
to Crown, 189 

death of person, appointment of admiuisLralor on, IBG 

domiciled abroad, practice as to grant, 182 
personalty of, limitation to recovery of, 286 
receiver of estate of, when grant made to, 190 

statutory discretion of court as to appointment of administrator of, 
189 

inventory, duty to exhibit, against whom enforced, 241 
nature of property to be included in, 241 
persons entitled to apply for, 241 

statutory obligation of executors and administrators to make, 211 
Irish grants, resealing of, practice relating to, 172 

where estate under £600 gross, 172 
joint bond, deceased, entered into by, construction of in equity, 808 

contract, deceased, position of representatives of, in respect of a, 808 

personal representative, liability of, when for beiicftt of co- 
contractoi*8, 309 ^ 

debt, retainer of, right of, by representative. 258 
grant, persona to whom sometimes made, 190 

grants of administration, when made, 185 „ ook oor 

representatives. Bank of England may require the joining oi all, 235, 2u6 
individuality of, when act of one a good clischargo, 

286 ^ 

wills Probate Court a court of construction as to, 160 

’ probate granted of both, when, 160 - , ^ 

iudement. administration decree, and, when made simultaneously, the latter 

prevails, 249 

for common, against representative, effect of, 559 
power of court as to, 338 
Assets in futuro^ against, effect of, 381, 882 

creditor, personal representative of, rights of as against goods of 
testator or intestato, 217, 218 ooa 

death of plaintiff after, rights of personal representative, 229 
debtor, death of, effect p£ on statutory powers of sheriff to seize 
money or choses in action, 218 ^ 
deocBsed person, against, 
default, by, against 

ibxeGutoT against, by confession or default, effect of, 326 

executo against, effect of on property taten possession 

personal rep^^ntotive, against, remedy of plaintiff after, 332 

probate action, in, effect of, 17T 

S^stration 

wpresentatiYO, “B*™*** oSidito^ priority 

inter se, 249 . , 

Judicature Act. notdii^W,jd 

judicial separation, ^^^^‘“®^^aentiai upon the. U1 

' trustee, appointment of, « “£S^„ade, Ui 

remnnerationof, 534*836* 
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iuriB^iclios, tegistraitt of Piobote IHvisiozi, ofy 15B . 

joxy/bdlt-at-Ukw, right of, to apply for trial of probata aattoa by, 176, 177 
jus vtariti, married woman, ohattela real of, when mtlng la husband, 299 
justification, sureties, of, in what oases inquired, 209 

Kingsdown's <Lord) Act, appointment in exercise of a power made by will, effect 
of Act on, 169, 161 

knowledge and approval, presumption favours, in absence at fraud, 178, 179 
testator, of, validity of will is subject to, 178 
laches, probate or letters of administration, in obtaining, necessity for certificate 
of delay, 169 

proof in solemn form, when right to, barred by, 174 
land, collective devise of, to same set of permns, effect of, 290 
devisee of, rights of, as to uncompleted buildings, 288 
legacy charged on, legatee's rem^y against, when barred, 266 
speoincally devised, presumption against charge on, 291 
Land Transfer Act, 1897, assent by personal representatives, extent of charge 

aooompanjiag. 266 
assets, effect of, on nature of, 246 
personal representatives, effect of, on, 238 
realty, devolution of, how affected by, 136, 139 
lapse, gift, of, effect of, on exoneration from payment of debts, 287 
residue, of gift of share of, devolnticm of as undisposed, 881 
lease, assignee of, representative of, liability and duty of, 806 

forfeiture of, on bankruptcy of personal representative of lessee, 217 
onerous, assignment of, by representative to pauper, 806 
personal representative, grant of, by, effect of, 299 
representative, liability of, as assignee of, limitation of, 307 
leaseholds, inquiry by purchaser as to payment of debts not applicable on sale of, 237 
^ married woman, effect of death of, prior to and after let January, 
189ST^on, 232, 233 

representative, entry into possessiott of, by one of several, effect of, 306, 
307 

liability of, when entering into possession of deceased's, 
306 

tatutoiy protection of representative, on sale of, 269 
tenant life of settled, effect of death on liability of, 811, 812 
term of yean, effect of vesting in deceased’s person^ representatives, 230 
legacies, charged on real estate, effect of, 290 

debts, and, payable rateablj when charged upon mixed fund, 287 
direction to pay, effect of, as charge on real estate, 237 
distinction !::« tween general and specific, 261 

executor, notice by, to legatee as to conditions attaching to, unnecessary, 
262 

kinds of, 261 

payment of, need not be within a year after desith, 262 
whore fund mixed, 291 

realty the primary or exclusive fund, 291 
legacy, abatement of, general rules relating to, 275, 276 

when In satisfaction of debt, as to, 276 
admission of assets to psj, extent of, to costa of action to recover, 827 
agreement to give, for work done, effect of, 606 
annuity, for purchase of. is vested, 262 
contingent, interest on, how payable, 274 
* creditor may follow, in bands of volunteer claiming through legatee, 280 
debt, amounting to satisfaction of, when ii^erest payable, 274 
debtor, when given to, debt must be brought into account, 268, 269 
demonstrative, abatmnent of, how^ar abating with general legacies, 277. 
dower, in lien of, effect as a purchase, 276 

where no real esta^ to which attachable, 276 
or freebeneb, in lieu of, when interest payable, 974 
executor, at^iied to office of, proof cff lnteiitipn to apt essential to receipt, 

purchase by, effect cf^ 999 
to, liability ci^ td duty and abateuient, 971 
, pie8umpti(cm.a»to970r /. 

' ^ ^ snfll^dent to show gift hot^attached to office, 9f0 

Sil^eb^' ds *^*96? to u; 971 \ 
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legftoy, mute date, payatde at, whan interest on psTOble, 27d 
infant, execato, to, when interest payable, 273 

for maintenance, vhen to, effect on payment of interest, 973 
payment to father of, effect of, 271, 272 
to, effect of relationship to testator, 273 
payment of, riaht executor as to, 271 

infant’s, doty of executor as to, 272 . * 

interest on, arrears of, amount xeciorerable, 276 

p^rment of, where charged on land, 274 
where no special time fixed for payment, 273 
payable on, rate of, 276 

land, charged on, remedy of legatee, when barred, 265 
married woman debtor, to, effect of, 269 

personal estate, wasting of, nntil insuflacient to pay, effect of, 290, 291 
proceedings for recorery of, limitations as to, 264 
real estate, when payable out of, date from which interest payable, 274 
solicitor-executor, to, professional costs, authority to charge, amounts to a, 
322 

trust, held upon, Statutes of limitation, when not applicable to, 264, 266 
vested, liable to be divested, interest on, how payable, 274 
legacy duty, executor de son tort^ liability of, in respect of, and other duties, 
160 - - 

liability of donatio mortis oausA^ to, 224 
payinent of, as amounting to an admission of assets, 326, 327 
solicitor-executor, power to charge costs, liable to, 322 
legal assets, priority of creditors in respect of, 247 
legatee, administration action by, must be for benefit of all, 337 
bankrupt, effect on executor’s right of retainer, 269 

payment to, without notice of bankruptcy, effect of, 265 
bequest of money to, absolute, with directions as to application, rights of 
legatee, 263 

costs in action by, when paid as between solicitor and client, 362 
creditor, may be compell^ to refund to, 279 

right of against, where estate distributed out of court, 279, 280 
direction to accumulate, where interest absolutely vested in, 264 
equitable defences of, to refunding claim of creditor, 279 
legacy payable in futwro^ where, riglits of, 302, 303 
I^ke King's Acts apply equally to next of kin and, 288 
refunding by, at instance of unpaid legatee, in what cases, 278 
refused by, where executor can call for, 278 

representative’s right to have payments made in respect of calls refunded 
by, 266 

rights of, to contribution against oo-legatees in respect of creditor’s claim, 
280 

set-off of costs payable by, against legacy due to, as to, 829 
specific legacy, of, rights of, to have incumbranoeB on pure personalty 
dischar^d, 288 

tenant for life, where liable for costs of proceedings instituted by him, 
349, 360 

universal, administration where granted to, 137 
lessee, death of, lessor’s remedy of distress, 807 

representative of original, liability of, 808 
lessor, right of, to follow assets^ 266 • 

liability, representative, oHjkft contractual obligations of deceaseil, 305 
lien, estate’s, beneficial interest of defaulting executor on, 271 

personal representAtive, of, not afleoted by order to pay into court, 339 
life Interest, assent to, ^eot of, 267 

limitation of aotions, time in, running of, in case of administrators and executors, 
230 • 

limited gnuit, MToeatton of, when mas^ 815 ' 

tis pond^, registration of action for admktlstration by creditor as a, effect of, 247 
UtSry works, death of author, effect of, on unpublished, 227 
loan, executor, liability of, for, made on personal security without authority, 248 
society, representation, when dispensed with in claims from funds of, 191 
Locke Bang’s Acts, chazi^ on realty, what constitutes, within rule of, 289 

construction of, in, the three Acts must be read together, 233 
equituble charge of whatever nature is covered by, 283 
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Locke King*# Acts, legatees and next of kin, apply equally to, 28S 

person to whom rule imder, Is applicable, 283, 289 
successors to incnm^red realty or chattel real, effect oii« 288 
iMdon GaeeUe^ advertiseinent for claims, insertion in, 243 
lost will, probate in solemn form, when admitted to, 161 
when granted of a press copy of, 161 
lunatic, citation on, service of, how effected, 166 

committee of, not appointed, to whom grant made, 200 
executor, grant to, how made, 189 

grant duraide demenHd, where made to committee of, 200 
maintenance, legacy given for, carries interest from death of testator, 273 

infant, of, provision for, other than out of income, effect of, 272 
statutory power of, effect of, 273 
when payment made out of income, 272 
maladministration, deviutavit, when amounting to a, 316 
mark, testator, of, affidavit as to due execution always required, 167 
** marking" testamentary papers, what is meant by, 166 
married woman, administration of estate of, when not by husband, 233 
* attachment, writ of, where liable to, 340 

death of, testate leaving property of which she had no power to 
dispose, effect of, 171 

executor or administrator of, when a trustee for husband, 232 

grant, on death of, nature of, 231, 233 

intestate, death of, right of husband to administration, 232 

legacy to, where debt due to testator from, 269 

liability of, to pay costs, 181 

power of appointment by, effect of exercise by will, 223 
to act as a/eme gole, 234, 286 

probate of will of, where granted to husband, effect of, 232 
ift^prescutatives of, right and liabilities affecting, 333 
retainer of, right of, for loan made to husband, 258 
surety, as, acceptance of, 208 

will of, grant of probate of, now an ordinary grant, 170 
marshalling assets, of, order of application, 291, 292, 293 
master, death of, effect on apprentice, 305 
memorial, administrator de fanU non, to be lodged by, 196, 197 
merger, ^rsonal representative, holdings of, when not subject to doctrine of, 
218 

militaxy law, death of persona subject to, priority of claims In respect of, 260, 
251 

minor, age at which person is styled, 197 

foreign country, in, grant of probate to, not followed in English court, 
164 

mistake, document, executed by, will be refused probate, 179 
personal representative not deprived of costs by, 348 
mixed fund, costs of administration where testator created a, 350 
creation of, directions necessary to the, 287 
directions as to application of, bow efrected, 287 
legacies, effect on payment of, 291 

money, bequest of, to legatee absolutely with directions as to application, 263 
into court, married woman, effect of order for payment of, against, 340 
order for payment of, enforcement of, 340 
payment out, when ordered to be made to personal repre- 
, sentative, 228 

personal representative, when^ordered to lodge, 389, 340 
mortgage estates, personal representatives, on, devolution of, 234 
exeentor, duty of, where money secured by, 243, 244 
intention of testator as to, contrary to rule’ of Locke Hing’s Acts, how 
expressed, 289 

loans by representative by way of, mlc# as to, 243 
.personal representative, by, when power of sale authorises, 298 
properties devised to different devisees comprised in one. effect of, 
289 

xnotfoD,.applicatioa by, when so made, 167 
notiGe of, practice governing, 167 
moumin|r^ famishing of, not a funeral expense, 240 
neglfgenod^ when amounting to a, 816, 317 

nextmf kin, administration, may be entitled to Jndgmwt for, 337 
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next of kin, administrates, rights of, as to set-off ^inst claim of, 329 
bankrupt, of undischarged intestate, where ordered to 
trustee in bankruptcy, 280 
claim of, costs of establishing, how paid, 361 
interest ^use, action of, when question of, tried by, 185 
L^ke King s Acte apply equaUy to legatees and, 288 
minora have equal right with, to grant, 186 


refund 


_ , grant, 

preference, rules of, where recognised, 184, 186 
^^disTOVCT*ed^^sr?0 distributed by the court, to one subsequently 

nuncupative will, meaning of term, 161 

oath of administrator, administrator de bonis Tian must take the 196 
contents of, how framed, 193 ’ 

executor, contents of, 166 

residence within district of district registry, proof of, 166 
, testamentary papers must be attached to and sworn to, 166 

offensive passages, omission of, from probate and copy of will, 169 
option, representative’s right to exercise, as to shares, 226 
onlcr, administration, for, when conditional, 338 
original will, foreign, when court may look at, after translation. 211 
power of court to look at, after probate, 211 
originating summons, appeals under, fall within rule limiting time as to, 335 
beneficiary, when liable for cosU on, 353 
costs of proceedings on, how paid, 352, 353 
issue of, rules, relating to, 137 
jurisdiction, objection to, how taken on, 335 
of the court under, 335 

matters determined on, without recourse to administration 
proceedings, 334, 335 

representative’s powers not interfSred with by, 335 
service of. 337 

over-payment, beneficiary, to, rights of executor-trostcc as to, 278 
overseer of the poor, death of. duties of representatives on, 250 
paraphernalia, assets, as, present doctrine as to, 293 
liability of, general, 220 
nature of, 220 

personal estate of the husband, when, 220 
widow, of, doubts as to existence of doctrine, 219, 220 
parol evidence, admi^bility of, for purpose of identification of documents, 159 
part payment, debt, of/ by mie of several personal representatives, effect of, 
253 


partner, deceased, representatives of, when not liable as partners, 314 
executor of deceased partner, payment by, effect of, 252 
personal representative, when a, effect on firm acting in connection with 
estate of deceased, 314 

wrongful acts of firm, liability of representatives of deceased, 310 
partnership, appointment of firm as executors, effect of, 140 

continuation of, by executors, covenants os to, of no force, 221 * 

deceased partner, estate of, liability of, in respect of debts of, 301, 
309 

dissolution pf, upon death, 221 

partner of, deceased, no liability as to subsequent debts, 310 
property of, as to devolution of, 221 

surviving partners, as to amount due from, to representatives of 
deceased partner, 222 

patent, application for, where made by representative, 2S7, 228 
Wper, assignment of lease to, by representative, 306 

navmcnt into court, application of fund, effect on application by personal repre- 
sentative, 302 

ebsta of, rules relating to, 802 

personal representatives, by, practice relating to, 301 
^ • statutory right as to, 301 

when may bo made into coui^y 
court, 301 

BUTiueDts, porsons pr corporations making, under probate or letters of adminis^ 

tion, indenmifloation <rf, 21® , i - , oao 

naeunlaiT legaol«% payment of, generrt rule l»w as to, 290 
xealty. when payable out of, 290 
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perB$ntA ctlfljMti'itlienafctmi of, powejc^ ^ |>orbiiiU reprdsoiiMf^ !»; to^ 299 
alienoo of, from exiecutor, title of, when Impenohlible, 297 
debenture charged on land, when, 298 
debts, the primary fund for payment of, 285, 288 
executors. >^hea a gh^ to, 285 
general dexiae of, bOw construed, 281 

gift of, when lap^g, effeot of on liability for payment of debts, 
287 

hiisband*is title to administer to wife^s, in what cases, 183 
pmonal representative, control of, over deceased's, 296 
will of British subject, a» to, when made within, when out of 
United Kiiifidom, effect of domicil on, 168 
obligRtions, death, efcaot of, on, when statutory, 305 
representative, account by, when order for, made, 388, 839 

acknowledgment of statute-barred debt by, what is suffi- 
cient to take out of the statute, 252 
actions by or against, beneficiaries need not be joined in. 
330 

Indorsement of writ, 330 
joinder of personal and representa* 
live claims in, 330 

AP deiieto, when maintainable by, 226, 227 
where right of, survives to, 226, 226 
administration, efEcct of judgment for, on, 341 ’ 

judgment for common, effect on, 339 
order for, effect of, on right of, to prefer 
creditor, 254 

proceeding, when not a necessary party 
„ to, 336 

admission of assets by, effect of, 327, 828 
advertisement for claims, by, 243, 244 
advowson, right of presentment to, when devolving on, 
230, 231 

agent of, losses by, protection afforded, 317 
agents may be employed and paid by, 325 
alienation of personal property by, powers of, 296 
allowance, where none made for time and trouble to. 320 
821 * ' 
annuity, future instalments of, no right of retainer bv. 
258 

appeal, right of, 348 

appropriation by, statutory power of, 304 
assets, position of, as a gratuitous bailee of, 317 

purposes for which, may be charged by, 297 
sale of, cannot be made to, 298 
assignee of lease, of, liability and duty of, 306 
banliMpt, undischarged, rights of, when passing to, 
218 

l^knipt <7 of, eflaet ot, 817 

bills of exchange, indotseinent of, by, SI 5 

o* promise, when aotiim for, maintainable 

chattels, derolntlon of, on, natnre of, 218 
nhoses in action. In, rights of, when accruing suhseauent 
to death, 229 

. . ^ ' fiRlits in, when passing to, 224 

claims against estate^ may compromise, 300 
eonUngent liabilities^ duties of, as to, 235 ' 

*’‘*0 •»««* <m la lepKseatetiTe 

ai^ynoIA not wlttdn tlw statutory ptoTistons as to 
d^olution out 234 
when devc^ying upon, 136 

costs not deprived hy mese delay, 347a 848 

right of, tob aiwlMf of Mf 

when liable for/W® - w 

SrJ;X H i , 
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BXBOUTOBS AND ADMINISTBATOBS— 

penonalrepres^taUvd, eo^B^of, when paid a 9 between aolioitor and elien^ 

creditor, in action hy, completelj represcnU the estate. 

836 ^ 


may set up Statute of Limitations after refusal 

by, 261 

death, e^^t of, on proceeds of contract entered into by, 
229, 230 

one, devolution of oifice and interests on sur- 
vivor or survivors, 140 
party to action, may be made party on, 228 
rights affecting, 228 
plaintiff after judgment, rights of, 229 
debt against real estate cannot be kept alive by, when, 
2o3 


barred by Statute of Frauds not payable by, 261 
of lower degree, payment of, when creatincr a 
devattavU by, 244, 246 ^ 

when kept alive by acknowledgment of one of 
several, 252, 253 

debtor and creditor, where both, principle applied, 293 
debts, the proper person to sue for outstanding, 337 
decree niii^ of person obtaining, cannot obtain decree 
absolute, 227, 228 

defences open to, where action brought, 330, 331 
devastavit by, effect of concurrence of party suing, 


where no provision made for liability on 
shares, 307, 308 
nature of, by, 316 • 
position of, committing a, 317, 318 
distribution of assets by, protection obtainable, 245 
duties of, as to disposal of the body, 210 
election by, where deceased had claim to choice of chattels, 
226 

emblements, when passing to, 218, 219 
fixtures, when passing to the, 220, 221 
friendly society, officer of, on death of, duty of, 250 
guarantee, liability of, in respect of decease’s, 310 
implied contracts of deceased, liability on, 310, 311 
indemnity as to contingent claims where order of court 
obtained by, 266, 266 

for costs, right of, to, in creditor’s action, 349 
of, for proper expenses incurred, 326 
insurance, power of, as to, 300 

interest may be allowed to, paying accounts out of own 
money, 326 

charged with, on balances found due from 
him, 324, 825 

of, in deceased’s goods, nature of, 217 
joint contract, position of, in respect of a, 308 

when for the benefit of co-contractors, 
liability of, as to, 809 

« debt, of,' right of retainer of, 258 • 

• judgment against, by default, effect of, 332 

rismedy of plaintiff after, 332 
where action by, fails, effect of, 330 
orsditor of, rights of, as to goods of testator or 
intestate, 217, 218 

•lease, agreement for, liability of, to be sued for spetfifio 
performance, 307 • 

forfeiftare of, on bankruptcy of, 217 
leaseholds, entry into possession by one of several, effM 
Of 806 307 

liabdity of, when entering into possession, 
sale of, Btatntoiy protection as to* 265 
leasee, of original, liability of, 806 *0 

liability, contractual, Of, general rule aa to,W05 
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penofwl tcMweatatiT*, lW>iHty <rf, tor olsiniS) ofloot ot odTortiioinent on, SM 

^ Interest or profits, when emphqring assets 

in own business, 323 
on common account, 839 
when lendiDf? money on personal security 
without auiSioiity, 243 

Hen of, not affected by order to pay money Into court, 
33d 


maladministration by, effect of, 316 
married woman, of, rights and liabilities affecting, 833 
meaning of, within Land Transfer Act, 1897... 238 
merger, doctrine of, when not applied to holdings of, 


218 


mistake by, not a reason for depriving, him of costs, 348 
money in court, when ordered to lodge 339, 340 
payment out made to, 228 
into court, order for payment of, how enforced 
against, 340 

mortgage, by way of, mica where loans made by, 243 
when authorised by power of sale, 298 
estates when vesting on death in, 234 
negligence by, effect of as a &veLstarU^ 316, 317 
new trustees, appointment of, in power of, 233 
option to take shares, right of, to exercise, 226 • 
part payment of debt, by one of several, effect of, 263 
partner, deceased, of, liability of, in respect of wrongful 
acts of firm, 310 

of deceased, lien of, on partnership property, 222 
firm acting in connection with deceased's 
estate, effect of, 314 

partners, of deceased, when not liable as partners,^ 314 
patent, where application for, may be made by, 228 
payment into court by, effect on discretionary power of, 
302 


statutory right as to, 801 
when justifiable, 801 

of statute-barred debt by one of several, as to 
right of, 252 

personal claim against, on judgment de honia Uatatoria^ 
answer to, 333 
liability of, extent of, 314 

limitation of, 307 

plena adminUtraeit^ failure on plea of, effect of, 332 

prmter^ effect of failure of plea of, 
332 


power of appointment, property subject to, devolution 
of, on, 222 

entry of, into house of testator to remove 

S eiuonal effects, 238 

8 of, of real estate not vesting under Land 
Tranter Act, 1897. ..298 
to grant leases or underleases, effect of 
such grant, 299 

preference of creditor by, after action brought, rights as 
to, 254 

profit out of estate, none may be made by, 823 

property, devolution of, on, 136 

real estate, bequest of, necessity for assent of, 266 

injury to deceased's, where action in respect of; 

may be maintained by, 227 
power of, as to, 298 

statutory devolution of, on, where death on or 
after 1st January, 1898.. .238 
when contracted to be sold, pow«r to conr^ 
ini 239 

ftceiver, appointment ol, by, procedure as to, 229 

, affect of, on right of, to prefer 
creditor, 264, 236 
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personal topresentativei reliei aiforded, in respect o£ a 318 319 

remuneration of, where specially made, 320 * 
^comnifc^%18 ™ respect of dvrastavUs 

retainer of, right of, how confined, 266 
. nature of, 256 

right of, of statute-barred debt, by 258 
. , unascertained debts by, 258 

ngnt of, to have refunded from legatee payments in 
respect of calls. 256 

righto of , lo sue for money earned by deceased daring his 
lifetime, 306 ® 

sale by, manner of, 299 

savings bank officer, on death of, duty of, 260 
sequestration, when order for payment into court enforced 
by, 340 

shares, personal liability of, in respect to, 308 

right of, as to entry of name on register in respect 
of, 308 ^ 

solicitor, acting as, must account for profit costs, 321 

as, rule applicable to charges for work done in 
actions, 322 

may employ and charge for services of, 326 
negligent, of, action may be maintained against, 
226 

when acting as, right of, as to profit costs of 
town agent, 322 

allowance matle to, for time and trouble as. 
321 

statutory power of sale of, as to,«298 

protection of, where debts advertised for, 316 
receipt, power of, to give, 300 
remedy against, for wrongs to property com- 
mitted by deceased, 314 

tenant for life, of landlord, righto of, to charge fpr com- 
pensation. 226 

torts committed by deceased, non-liability of, for, 312 
personal liability, of, for, 316, 316 
trust, by, execution of, in what cases, 234 

estates, on, statutory devolution of, effect of, 233, 
234 

may decline to act in a matter of, 233 
trustee, of, liability of, in respect of breach of trust by, 312 
yearly tenant, interest of, as to notice iu respect of to. 230 
security, loons on, liability of executor where made without authority, 243 
personalty, legal assets, is, in hands of representative, what is included in, 245 
pin money, nature of, 220 

wife, extent of claim of, against the husband’s estate for arcars, 220 • 
plaintiff, death of, after judgment, righto of personal representative, 229 
jflcne administravU^ plea of, effect of, 331 

representative, failure of, on, effect of 332 
prmteTy plea of, effect of, 331 

representatiTC, failure of, on plea of, effect of, 332 
policies of life assuranoe, grant of representation, production, wher^ not necessary 
to obtain payment unQcr, 193 
poor rate, preferential ^arge, relating to, 260 

Post Office Savings Bonk, representation, when not required in case of deceased 
trustee or depositors in, 192 

power of appointment, exercise of, by owner effect of, 222 

married woman, by, effect of exercise by will, 223 • 

property subject to, inclusion of in genq^al devise, 281 

• liability of, to payment of debts, 223 
will executed under, when admitted to probate, 168 
powers, survivorship of, annexed to office or personal, as to, 304 
preferential payments, insolvent estates, in, rules relating to, 346 
President, Probate Division, of the, powers of, as to rules and ordera, 164 
presumption, attesting witnesses, of death of, after thirty years, 213 
competent understanding, in favour of, 17S 
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premimptioli, ^mth oi person, eatiMed to the grnuat, pniptloe «s t<S 190 
^ toowled^ end oppxotol of oontents of w0 foyoius, 178,. 179 
of death, practice JAB tOr499 

nndue inflaenoe, of, m&B^ proof of estistenoe of rdotlonship does not 
rolse 179 

Frinoe pf Wales, grant to nominee of, on intestacy in Duchy of Cornwall, practice, 
187 

principal registry, warning. Issue of, act of the, 164 
priority^ debts, of, in admlnlstn^on of deceased’s estates, 247, 248, 249 
privilege solicitor has none, on order to lodge will in probate registry, 
163 

probate action, costs in, order as to, power of judge, 181, 182 
of, discretion of court as to, 180 
defence, default of, may proceed, notwithstanding, 176 
heir-at-law, right of, to trial by jury, 176 
judgment In, effect of, 177 

perscma not parties to, may be cited to see proceedings, 176 
unsuccessful party to, costs of, rules generally regulating, 
181 

application for grant, how to be made, 166 
assent by executor before, 267 

blind or illiterate person, of will of, requirements of registrar before grant 
made, 167 

common form, in, practice as to grant of, 166 
corporation aggre^te, as to grant of, to, 140 

court, costa in, where order for, made after order for administration in 
Chancery, 182 

equitable Jurisdiction of, to set aside grant, 211 
formation and practice of, early, relating to, 162 
rules •and orders of the old, how far in force in the Probate 
Division, 164 

decree iwfusing, effect of, 213 

delay in application for, where reasons for must be certiOed, 169 
document not intended to be a will, not admitted to, 180 
documents, admitted to, 168 
donatio mortU eausd, not required as to, 224 
executor, validity of acts of, before, 144, 146 
foreign grant of, extent to which followed in English grant, 164 
grant ol^ after, jurisdiction of court to declare will a forgery, 211 
^ atterorum. nature of, 170 

court has aiscretionary power as to, 189 
effect as to validity of will, 210 

of, on real estate where death on or since let January 
1898. ..212 

not made until seven days after death, 169 
save and except, when made, 170 
to one of sereral executors, effect of, 212 
where limited for certain time, 170 
jurisdiction to grant, how derived, 151 
limited, grant of, in certain cases, 170 

where limited to appointed property, 170 
married woman, of will of, now made by ordinary grant, 170 
notices required before admission of, in proof of devise, 212, 213 
offensive passages, omission of, from copy of the will, and, 169 
oitiposing, grounds for, 177 • 

proceedings by executor, stay of, until production of, 145 
production of, where evidence of 

wvuoiv »uii>u(ory requirements tmt complied with, 167 
revocation of grant of, when and how made, 218, 214 
^ solemn form, in, defence to proceedings to obtain, must be disclosed, 175 

bow obtained, 174 

' • * who may obt^, 174 

.,tes^mentaTy Instruments, Where several, principle os to admission to, 
l69^ 160 

tom practice relating to mitsing words in, 1611 

Will^ destroyed, of, when grmtmt 190 
' of hpt, when gmnted in soleiinn fojnh, 161 
Probate pivision, biisloces of, divisions of, 16A . 
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inr^to piri^, mtenoe of, how far ooncluslve, 810, 811 
213 '*““ *”™’ ®*' “ conclusive evidenoe oC 


Talidity and contents 


liroceedings, administration^ commencement of, "334 

commencement of, practice relating to, 155 
defence mnst be disclosed in probate, 175 

tirought against, before probate, 146, 146 
executors, powers of, to maintain, 146 ' 

noliM that defenoe only insists upon proof in solemn form, effect of, 

tr^fer of, after administration order, as to application tor, 342, 

profit costs, solicitor or pereonal representative must account for. 331 
personal representative, none may be made by, 323 
proof in solemn form, acquiescence, when a bar, 174 

affidayit of scripts, practice as to, 175 
attesting witness, evidence of, as to due execution, 177 
codicil, where validity in question, 174 
defence may disclose purpose only to insist upon 176 
persons entitled to call for, 174 
proceedings to obtain, bow commenced, 176 
properties separately devised, comprised in one mortgage, effect of, 280 
property abroad, will disposing only of, not entitled to prabate in England 
164 

appointed, when grant of prol>ate limited* to, 170 

deceased, of, getting in and investment of, general rule as to, 242 

devolution of, upon death, 136 

estate duty payable in respect of, as to, 166 

executor as son tort^ effect of acts of, on deceased's, 149 

liability Incident to, must be borne by that, 28€» 

partnershif), of , as to devolution of, 221 

power, subject to, inclusion of, in general devise, 281 

receipt of, from an executor do son tort, effect on recipient, 148, 149 

representatives, statutory remedy against, for wrongs to, 314 

wasting, ctmversioa of, 282, 283 

where rule as to, does not apply, 283 
Public Trustee, assignment of office of representative to, 141 

bond, administrator’s, need not be ftlcsd by, 193 
grant of administration, rights of, to, 188 
official nature of, 183 
provisions relating to, 140 
remuneration of, power of court as to, 322, 323 
purohase-money, executor-devisee, power of, to give receipt for, 298 
purchaser, death of, before payment of purchase-money, effect of, 239 

freeholds, of, from executor when bound to inquire as to payment of 
debts, 237 

grants, void and voidable, effect of, on, 216, 217 

heir or devisee, from, protection of land in hands of bond J£de,^ 
246 

real estate, administration to wife's, title of husband, in discretion of court, 183, 
184 

annuity, when charged as a debt upon, how liabilities adjusted, 282 
appointment of, under general power, when subject to payment of 
debts, 245 

authority to pay debts, not a charge on, 237 
bequest of, ifttist be assented to by personal representative, 266 
charge of debts and legacies on, statutory power of executors under 
236 

on, effect of, 286 

on implied, under direction to pay debts and legacies, 287 , 

of legacies, effect of, 290 

what oonstitutea a, within the rule ol Locke King’s Acts, 
289 

charged with payment of debts and legacies, effect on duty of assigne^ ^ 

contTMt!^ to be sold, power of personal representatives to convey, 2$^; 
conversion of, where postponed under power, to whom rente and pn^H 
payable, 283, 284 ^ > 
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real estate* coirenaiit relating to, right of aotloh on* when Tested in {lersonal 
xepresentatlTe, 225 . 

creditor, right of, to have administered* 246 
Crown, when eaclKSating to the, .187 

debt cannot be kept alive against, by personal representative, 258 
debts, where charged with, duty of tenant for life to keep down 
interest, 282 

devise of, of the nature of a specific legacy, 261 
devisees of* effect of Locke Ring's Acts on, 288 
devolution of, effect of Land Transfer Act, 1897... 136 
direction to sell, power of executors under, 236 
executor, power of sale of, when Implied as to, 236 
general devise of, how construed, 281 

gift of, when subject to payment of pecuniary legacies, 290 
grant* effect of, on, where death on or since Ist January, 1898.. .136 
heir-at-law and next of kin equally entitled to grant on intestacy, 
186 

injury to deceased's, right of representatives to maintain action in 
respect of, 227 

payment of debts, where devise subject to or not, is equitable assets, 
245, 246 

legacies out of, when primary or exclusive fund, 291 
person^ representative, power of, as to, 298 

when not vesting in, power of sale as to, 
298 

representatives, devolving upon, a trust for persons bene- 
ficially entitled, 238, 239 

primary fund for payment of debts, where made the, 286 
where held to be the, 291 

probatq, production of, where death before let January, 1898, not 
binding on title to, 212 
where not affecting pei*son interested in, 213 
proceeds of sale of, devolution of, 239 
^ when devolving on devisee of, 239 

receiver of, administrator or other person when appointed }>cndent€ 
lite^ 201 

rent and profits of, subsequent to death, nature of assets, 246 
retainer* right of, none out of, 266 

etatutozy devolution of, upon personal representative of person dying 
^ on or since let January, 1898.. .238 

trust for payment of debts, effect of, on, 264 

subject to, statutory devolution of, effect of, 233, 234 
vesting of, since Ist January, 1898, in personal representatives, 236 
will affecting, dispute in, all persons interested must be cited, 176 
receipts, personal representative, power of, to give, 300 

receiver* appointment of, effect or, on right of personal representative to prefer 

creditor, 254, 256 
in administration proceedings^ 334 

Chancery Division, where no action pending in Pro- 
bate Division, 202 

interim, for preservation of the estate, 228 
pendente lUe, when power exercised, 201 

respecting validity of will of real estate, 
201 

* grant of intestate's estate, when made to, 190 
personal representatives, by, appointment df* 229 
power to appoint* coz»fined to action touching the validity of will, 201 
real estate, of* court may appoint in case of disputed will, '76 
recognisance* debt upon, degree of priority of, 249 
, recorcL debts of, wbat are, 248 

refunding, legatee* by, at instance of unpaid legated, in what cases, 278 
• when executor may call for* 278 

next of kin, by, when distribution by the court* to one subsequently 
discovered, 279 

registfar* presumption of death* when order may be made by, 170 
Prebata Division, of, jurisdiotion of, 158 
registration, Judgments, of, where necessary to seenre a preference* 248 
relatlc|^ bacl^ doctrine of, when applied, 146, 147 
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nmnnetatlon, exroutor or administrator, of, where itllowance made, 320, 321 

power of court as to, 322 
f Trustee, of, power of court^ to, 322, 323 
rents, periodical payments, and, apportionment ot, 227 

M3f287*^ **** estate anconrerted under power, to whom 

renunciation, administration, of, effect of, 144 

executor, by, how made, effect of, 143 

may effect, by non-appearance. 144 
executorship, of, filing of instrument of, 143 
withdrawal of, how allowed, 144 
representative, absent, statutory jurisdiction in case of, 199 

j whom grant made under statutory jurisdiction, 199 

ad litemf appointment of, when made, 205, 200 
money will not be paid out to, 20G 
court may dispense with, in proceedings, 205 
gift to one of several, as to sufficiency of assent, 267 
judgment against, effect of, on rights of creditor, 248 
overseer of the poor, if deceased, duties of, 2C0 
partner, of deceased, rights of, 221, 222 
representative, of, as to right of retainer of, 258 
retainer, right of, has none against co-representatives, 2C1 

not barred by decree for administration, 260 
where debt due to third party in trust for, 259 
trustee, of, right of retainer of, 259 

unsound mind, becoming of, practice relating to new grant, 200 
residuary estate, account of, as between tenant for life and remainderman, rule as 
to treatment, 281, 282 

tenant for life of, rights of, as to income, 2S1 
trustee of, where none appointed, to whoifl grant made, 194, 195 
gift, residue, of, what passes under, 280 
legatee, administration, judgment for, may belenlitlcd to, 337 

proceedings by creditor, not a necessary party 
to. 336 

instituting, may be compelled to 
refund, 281 

executor according to the tenor, when, 137 
grant cum testamento anneacOy to whom made failing, 195 
lapse of legacy to, not primarily subject to costs of administra- 
tion, 351 

proceedings by unpaid, costs of, not thrown on paid legatees, 
351 

refund by, when at instance of other residuary legatees, 278, 279 
executor has power to call for, 27 8 
right of representative of, to grant cum tefttameTito annexe^ 195 
to have residue ascertained, 281 

personal estate, executor, when trustee for statutory next of kin of, 284 
settled, when, conversion of wasting property, 282, 2c 3 « 
residue ascertained, right of residuary legatee to have, 281 

executors, gift of, to, how beneficial interest in, decided, 284 
power of, to call for refund of, 278 
failure of gift of share of, devolution of, as undisposed, 281 
lapsed share of, effect of direction that it shall form part of residue, 281 
residuary gift of, xyhat is passed by, 280 - 

retainer, executor's right of, distinction between legal and equitable assets of 

importance to, 244 
does not extend to legacies, 271 
limitation of, to legal assets, 244 
not affected by bankruptcy rules relating to insol- 
• vent estates, 345 * 

person, by, obtaining grant of administration, as to rights of, 259 
personal representative, by, xmture of rght qf, 266 

representative cannot retain to prejudice of co-representetive, 261 ^ 

of representative, as to right of, 268 

representative’s right of, where debt due to third party as trustee for, 269 , 
right, not barred by decree for administration, 260 
of, against whom exercisable, 269, 260 
by representative, how confined, 266 
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reifthiex^; stgjttt ot, debtt in rapedt of which right nppll<^ 967 
executor d* $on tOft, not applicable to, 981 
cxtenatupi of, to fhnds in court, 967 ' 
of exeontor of executor, 268, 269 

married woman against husband'e estate, 25S 
repr^mntatlTe, none as to future instalments of an ahnnit^jr, 

Btatute*barred debt, by repreeentatiTe, as to, 268 
when executor entitled to retain in specie, 260, 261 
exercised, 860 
waiver of right of, 260 

reversionary property, apportionment of, calculation of interest in, 289 
revocation, county court, action for, may be remitted to, 216 
executor, where not entitled to, 216 
grant, of, at instance of creditor, when made, 219 
effect of, 216, 216 

on administration judgment or order, 217 
grounds for, 219 
Indian, effect of, 216 
limited, when made, 216 
temporary, effect of, 216 
to the Crown, 187 
void and voidable, effect of, 216 
when and how m^e, 213, 214 
proceedings for obtaining, practice as to, 216 
will may be opposed on ground of, 180 

of, by testamentary paper without any dlspositfoD, grant as in 
intestacy, 195 

rules and orders, contentious business, now in force in, 159 

hon-contentious business, now in force in, 159 
sale, depreciatory conditions of, effect on personal representative, 300 
personal representative, by, manner of, 299 
satisfaction, donatio moftii oansd, of, by legacy, 229 
savings bank ofBcer, duty of representative on death of, 260 
Scotch confirmation, resealing of, no fee required, 173 

practice relating to, 172, 173 
script, what is comprised in term, 176 
scripts, probate, where granted on affidavit of, 101 
seaman, marine, or, will of, when not valid, 162 
miariner, or, what term extends to, 162 

will of, privilege extended to, 162 
seamen, estates of, when exempt from administration, 190 
second grants, cases in which made, 171 

Secretary of State, representation, when dispensed with by, 191 
secured creditor, position of, where estate insolvent, 396 
resting on his security, effect of, 347 
sequestration, representative, when issu^ against^ 840 
service, citation, of, formalities to be observed on, 156 
set-off, administrator, rights of, as to, against claims of next of kin, 829 
debts, of, princi|de applied in respect to clainiB of, 829 
executor or administrator, statutory right of, in action by or against, 
320 

legatee, against, of costs as against legacy due to, 829 
^prescntatlve, where both debtor and creditor, prinoiide applied. 829 
right of, where arising, 82S, 329 • 

unliquidated daims, right of, as to, 880 

■ettled legacies, appropriation of specific amets by executor who also trustei^ 
303 

settlement, tenant for life, deceased, liability Of eid»te of, to persons entitled tinder 
the, 311 * 

ribarec^ deveut(^t ^^rsonai r^res^tatlve where no provision made for liability 

' ‘ mentors, liability of, where direction to abU» 848 
persopal representative, personal UabOily of, as to, 80$ 
shar^iold^ii^eceMed, liabitte of estatn of, to burdens of membership, 307 
sheriff, statntt^ power of, to srife money or ohoses in action, effeot of death of 
' judgment debtor m, 218 

•iguatflm, third pCiaoni of, at i^t ^ wUl, power ot court toomlt, 168 
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almple contract creditom, perB<»ial representatlTC may prefer, to specialty 
CT^itord, 255 

, mall estattiB, adminiatratloxi, estates exempt from, 190, 191, 192 

application for representation, where made to Inland Bevenue 
officer, 166 

' husband, death of, when wife entitled to administer without citing 

next of kin, 184 

soldier, age at which valid will may be made by, 162 
term, inclusion of all ranks in, 161 
will of, when writing not requiicd for, 161 
solicitor, delay in application for probate, certificate in explanation of, may be filed 
169 

direction in will to employ particular, not binding on executors, 325 
executor, authority to charge for professional services, extent of, 322 

professionally, amounts to a legacy, 322 
Gomputation of interest where assets employed by, in his 
business, 824 

may act professionally for beneficiary, S22 
profit costs of town agent of, as to, 322 
where authorised to charge professionally, 322 

effect of attesting 
wll], 322 

negligent, liability of representatives of, 226 

personal representative may employ and charge for services of, 326 
privilege, has none where ordered to lodge will, 163 
profit costs, must account, when acting as personal representative, 321 
representative, rule applicable as to costs for work done in actions, 322 
when a, where allowance for time and trouble made, 321 
taxation of bill of, where employed by personal representative, 325 
sovereign, executor, appointment of as, 140 • j i. j 

special circumstances, grant under, to person other than person entitled, no broad 

special^ cr^itors, personal representative may now prefer simple contract to, 255 
simple contract, and, debts, equality of degree of, 249 
specific devise, rents on, how apportioned, 276 

fund, debts, where appropriated for payment of, 285 
legacies, abatement of, rule as to, 277 
legacy, contingent, accretions on, how payable, 275 
debt, forgiveness of, when amounting to, 277 
debtor, to, when to be brought Into account, 268, 269 
dividends on, how apportioned, 275 
immediate, accretions on, how payable, 275 

legatee, rights of, to have incumbrances on pure personalty 
discharged, 288 
nature of, 261 

preservation of, by executor, 268 * U 4 t 

performance, administrator durante ahsentid cannot obtain judgment 

representative, lUbiUty of, as to agreement for a 
lease, 307 

■tamp, assent, when requiring, 268 

by. wpmeoUtiv# hv % rigkt to W 

251 • . 1 tKi 

^fltne^ccmtlnnea to nu^iuler, notwithstandln^lfleat^JiSft,. 
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Ataiatoi7 lia1i)Uities, deceased, of, when ceasing on death, 813 ' ^ 

penalties, e:cecator de son tarty liability of, in respect of, 180 
stay of proceedings, administration action, in one, praotlce as to conduct kA ^ 
remaining action, 348, 344 

stranger, giant cum iestamenUt anTUiotOy when made to, 186 
to, circumstances under which made, 189 
lunatic, appointment os tudminiBir^tor durante demantij, of estate Qt^200 
tuhpceTMy Begistrar of Probate Division, power of, to issue, 153 
Bub^uent will, discovery of, after grant, effect of, 214 
summonses, issue and service of, 156, 157 
of, in what matters, 168 

sureties, administrator, for, court has power to dispense with, 208 
provisions relating to, 208 
foreign, acceptance of, when authorised, 208 
justification of, in what cases required, 209 

power of court to require, 209 
liability of, where grant obtained by fraud, 210 
married woman may be accepted as one of the, 208 
practice relating to order for justification, 209 

statutory protection afforded to an administrator may be relied on by, 210 
surety, right of, who has satisfied a judgment against deceas^ principal, 249 
tenant, estate autre vie, of, manner of alienation by, 231 

for life, deceased, liabiHty of estate of, under express directions in settle* 
ment, 311 

statutory liability of estate of, to persons entitled under 
the settlement, 311 

leaseholds, of settled, effect of death on liability In respect of, 311 
312 

real estate, of, duty of, to keep down interest on, 282 
remainderman, and, adjustment of income as between, where 
property unconverted, 284 
residuary estate, rights of, as to income, 281, 282 
yearly, interest of, as to notice to determine to personal representatives, 230 
term of yeaia, vesting of, in deceased's personal representative, effect of, 230 
testamentary expenses, direction for payment of, what is to be included in 
263 


instruments, several, principle applied in admission of, to probate, 
159, 160 

papers, '* marking,'* what is meant by, 166 
testator ,«basinc8S of, power of executor as to, 293, 294 

creditor, cannot create a charge by will in favour of, 223 
declaration of, that he has mde a will, when inadmissible, 160 
declarations, post- testamentary, of, when received, 160 
estate of, may be intermeddled with by executor b^ore probate, 144, 146 
executor, choice of, by, 139, 140 

death of, intestate after proof of will, effect on estate of, 136 
nomination of, by person authorised by, 187 
executors with different duties may be appointed by, 138, 139 
fraud on, where clause introduced into will by means of, court will 
except, 179 

identity of executor, when evidence received of intention of, 137 
knowl^ge and approval essential to validity of wiU of, 178, 179 
mark of, when signature by, affidavit of due execution necessary, 167 
timber^ devolution of, and other natural products of the soil, 219 

personal representative, power of sale of, does not extend to, 299 
proceeds of, when not devolving upon rep^^esentatives of limited owners* 
219 


time, creditor, when running against, where cause of action aoomeJ, 263, 254 
executor, title of, as from date of death, 144 

general rule as to, for getting in and inv^tment of deceased's property, 

limitAtlon of ootions, in case oi^administraton and executors, 230 
realisation of estate, directions in will as to, effect of, 242 
Statutes of Limitatiou, continues to run nnoer, notwithstanding death, 228 
trust lor payment oyi^ts, where InopeEBtlve against running St, 254 
tombstone, direcnon to d^pPhiay be lawfully complied with, 241 
torts, deceased, by, where remedy for, can be pursued against, estate of, 812, 818 
optional rcpresentaUvc^on-liability of, in respect of tlooeased's, 812 
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■ . % torts, repraentatiye, personal liability of, for, 316, 316 

; Ikrade creditor, right of, to benefit of executor's indemnity, 296 

unions, deceased member's nominee cannot maintain action against, 192 
1 representation, when not required in case of deiSased membex 

of, 193 

treasury solicitor, bond not necessary to be given by, 187, 193 
grant to, procedure relating to, 186, 187 

trust, estate of testator, bequest of npon, with power to postpone conversion, 
effect of, 298 

executor, acceptance of oflSce of, involves acceptance of, 143 
payment of debts, for, effect where testator left real estate, 264 
inoperative to stop running of time, 254 
property subject to, when followed into hands of recipient from executor ds 
ion tort^ 148, 149 

trust estate, convict, when vesting in, descend to his representative, 235 
estates, devolution of, on death of last surviving trustee, 233 

new trustees, appointment of, by person in whom power vested, 
effect on personal representative, 233 
personal representatives may decline to act in the matter of, 233 

power of, to execute trusts relating to, 234 
realty, of, statutory devolution of, on death of person in whom vested. 

233, 234 

trustee administrator holding property of infant, when a, 273 
executor holding property of infant, when a, 273 
when, by implication, 138 

new, appointment of, by personal representatives of last surviving, 233 
personal representatives of, liability of, in respect of deceased's breach of 
trust, 312 

representative of, right of retainer of, 269 • 

will, of, statutory provisions as to survivorship of powers and trusts, 304 
undue influence, presumption as to, not raised by proof of mere existence of 
relationship, 179 
what will constitute, 179 
will, when set aside on account of, 179 

United Kingdom, British subject, will of, made within, not affected by domicil, 

163 

unliquidated claim, set-off, right of, as to, 330 

unsound mind, representative becoming of, practice as to new g^ant, 200 
unsoundness of mind, question as to, one of degree, 178 

testator, as to incapacity of, on account of, 178 
vested legacy, appropriation by executor, how made, 302 

infuturo, payable, right of legatee as to, 302, 303 
volunteers, administration of assets, as to position of, in the, 249 

legacy in hands of, claiming through legatee, rights of creditors against 
280 

warning, contents of, 164, 166 
indorsement of, 165 

principal registry, issue of, may only be act of the, 164 
waste, tim^r, cutting of, when an act of, 219 
wasting property, conversion of, when settled, 282, 283 

where rule not applied, 283 

widow, administration of husband’s estate, when grant modo to, 18 i 

passed over in the, 184 • 

paraphernalia of, as assets, present doctrine as to, 293 

doal6ts as to existence of doctrine, 219, 220 
unsound mind, of, may be passed over in favour of next of kin, 184 
will, adminisbi-ation of property under, duty of executor, 136 

aUeeed, parties cited fail to attend and propound, effect of, 182 
attestation of, by soUcitqfr authorised to charge professionally, effect of, 322 
blind or illiterate person, of, requirements of registrar before ^[rant raa^le, 

167 • 

British subject, of, when made out of the United Kingdom, validity of, 

168 

within Unit^-Kingdom, not affected by 
domicil, 

ofaarge of debts and legacies on real esMc, statutory power of ezeoatoxii ; . 

under, 236 ^ ** 

clerical error in, practice regarding, 168 
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will, deposit of, for safe oastody, 167 

directions in, as to time for realtaatioci of estate, effect of, 242 

authorising solicitor to charge professionally for work done, 
822 ^ 
draft, production of alleged, procedure as to evidenoe on, 160 
duplicate, when made in, practice as to grant, 160 
engrossment of, on official sheet, must be kept at the registry, 167 
excepted out of, when word or clause introduced per incuriam will be, 

179 

execution of, when proof necessary, 167 
executor, appointment of, how m^e, 137 
deriyation of title of, from, 144 
misdescription of, in, effect of, 168 
executors of, general, trust and mortgage estates devolve upon, 236 
extracts only from, proved in foreign country, not admitt^ to grant in 
England, 164 

foreign country, of testator, when in, practice as to, 204 

. property only, of, not entitled to probate in England,* 164 
foreigner, of, when probate of, granted in England, 163 
form and solemnities of, governed by testator’s domicil, 163, 164 
grounds for opposing probate of, 177 

guardian, mereV appointing a, not admitted to probate, 168 
knowledge and approval of testator essential to validity of, 17A 
lost, liability of executor for costs, where loss occasioned by negligence, 161 
or destroyed, what evidence required as to contents of, 160 
when probate of contents granted, 160 
married woman, of, ordinary grant now made in respect of, 170 

where probate granted to husband, effect of, 232 
opposed, mdy be, on ground of revocation, 180 
power pf appointment, executed in compliance with, 168 

in exercise of, limitation of grant to property 
appointed, 170 

preparation of, by person for own benefit, duties to be observed, 180 
probate, grant of, when limited to certain time, 170 
of, limited, cases in which grant made, 170 

not granted until after seven days from death, 169 
obtained abroad, practice as to proving codicil in England, 
164 

refused where statutory requirements as to execution not complied 
with, 167 

when admitted to, 158 

procuration of, by person for own benefit, Intention of testator must be shown, 

180 

proof of, by production when thirty years old, 213 

real estate, of, dispute affecting, persons to be cited to see proceedings, 
176 

seaman or marine, of, Admiralty may dispense with formalities as to, 162 
privilege as to, 162 
when not valid, 162 
second grant, where lost will found, 171 
soldier, age at which valid, may be made by, 162 
solicitor, as to order on, to lodge in probate registry, 153 
testator dying domiciled in, but not a subject of a foreign country, law 
applied, 164 

testators, where two make their wills in one. effect of, 160 
tombstone, direction to erect, may be lawfully complied with, 241 
tom, admission to probate of, practice as to missing words, i61 
trustees of, statutory provisions as to survivorship of powers and trusts, 
304 ^ 

nndue influence, when set aside for, 179 

nnsounduess of mind, validity' of, questioned on account of, 178 
wfOs, two, dealing separately with property in England and property abroad, 
practice as to granting probate, 166 
when probate of both incorporated in one grant, 165 
witnesses, Frobate Court, power of, to compel attendance of, 152 
writ, action by or against representatives, {ndorsement of, 830 
a service of, out of the jurisdiction, when aHowed, 884 
year, executor's, ntaa||^g of, 262 
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aocidentB, conveyance or vessel, on, when notification reqnired, 398 

explwion, caused by, power of Secretary of State to order inquiry, 

notifica.tion of, by occupier of factory, magazine or store. 398 
acetylene, explosive, when an, 368 b ^ 

alteration, licence, in terms of, or to premises, procedure necessary. 369. 370 
ammunition, term, meaning of, 362 ’ 

app^l, local authority, against decision of, to assent, practice as to, 367 
“^397* 398* authorised by the Act, may require matter to be referred to, 

assent, appeal against refusal of local authority to, how made, 367 

lo^l authority, of, to establishment of new factory, how obtained. 366 
authorised explosive, definition of, 358 

Board of Trade, bye-laws as to carriage of explosives, when made by, 386 

harbours and ships, inspection of, as to regulations respect iut» 
explosives, may be ordered by, 389 
inspectors, powers of, when acting as explosive Inspectors, 390 
railways and canals, inspection of, as to regulations respectinu 
explosives, may be ordered by, 389 
wharves and docks, may make bye-laws regulating loading and 
unloading of explosives at, 387 

“boat,** definition of, for purpose of Explosives Act, 1875. ..360 
bye-laws, carriage of explosives, regulating, when made by Board of Tragic 
385 

conveyance of explosives, regulating, powers of harbour authorities as to, 
381, 38o 

harbour authorities, of, regulating carriage of explosives, 384, 386 
master, power of, in case of breach of, 384. 385 
penalties for breach of, 387 * 

public wharf, affecting, how made, 387 
railway and canal companies, of, application of, 386 

powers of, to make, as to conveyance of 
explosives, 385, 386 
publication of, 387 

wharf and dock owners may be required to make, 386, 387 
carriers, exemption of, where offender convicted, 396 
cartridges, filling of, notice required to be given in respect to, 378 

regulations to be observed by occupier of store as to, 378 
packing of, order regulating the, 858, 359 
celluloid, a form of collodion cotton, 357 
not considered an explosive, 357 

chemical experiment, licence, when not required for manufacture of explosive for 
purpose of, 865 

chief officer of police, person indicated in particular districts for purpose of the 
Act, 360 

children, sale of explosives to, penalty for offence, 381 

chlorate mixture, term, meaning of, 361 

collodion cotton, in form of celluloid, not an explosive, 357 

Commissioners of Customs, importation of explosives, powers of, with respect to, 
382 

continuing certificate, gunpowder factory, of, regulations deemed to form part of, 

371 

when may be lawfully kept under, 37>l 
“ law|ftUy existing,’* for purpose of, meaning of, 370 
licence, when deemed to be, 371 

where, obtained before 26th February, 1876. ..370 
new licence, effect of, on, 372 

Secretary of State, power of, to insert terms in, 371 , 

store in use under, regulations governing, 374 
conveyance, bye-laws as to, when made by Board of Trade, 386 • 

explosives, of, powers of harbour authorities to make bye-laws 
respecting, 384 

railway and canal companies, power of, to make bye- 
laws regulating the, 386, 386 
regulations affecting the packing for, 383 
vessel, or, accidents on, when owner or master must notify Secretary 
of State, 398 • 

costs, objections to new factory, of, local authority may order objector to pay, 867 
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crfmey explosives, use of, for purposes of, 357, 400 

inquiry under Bxplosive Substances Act, as to, when ordered, 401 
Malicious Damage Act, 1861, ^e subject of, 867 
Grown, Explosives Act, 1875, provisions of, not applicable to, 863 

explosives manufactured In private f^tory for the, when exempt from 
provisions of uie Act, 863 

power of, to impose restrictions bv Order in Council, 856, 857 
death, explosion, caused by, provisions reiatiug to inquest, 899 
** detonator,'* meaning of term, 862 
draft licence, contents of, 366 

extent of building specified in, 867, 368 

particulars to be specified in, when applicable to explosives other 
than gnnpowder, 366 

rejection or approval of, by Secretary of State, 366 
submission of, on application for new licence, 865, 366 
explosion, death caused by, provisions as to inquest relating to, 899 

persons committing acts tending to cause, liability of, to imprison- 
ment, 394 

explosives, classes of, 361, 862 

crime, use of, for purposes of, where dealt with, 357 
extension of term to new sntetances, how effected, 867, 358 
forfeited, requisition of vessel or carriage for purpose of disposal of, 
897 

forfeiture of, when court may order additional penalty in lieu of, 
396 

gunpowder, provisions applicable to, apply to other explosives, 859 
hawking, prohibition of, 380, 381 

His lifojesty, power of, by Order in Council, to impose restrictions 
relating to, 356 

Importation of, provisions relating to, 382 

or sale of, in breach of Order in Council, penalty for, 
357 


injuiy to life or property by malicious use of, 396, 400 
keeping of, in places licens^ or ** lawfully existing,’* 364, 366 
list of authorised, kept at the Home Office, 358 
manufacture of, in unauthorised place, penalty for, 364 

prohibition against, in place other than lawfully 
existing factory, when not applying, 365 
what is included in term, 358 

meaning of, 867 

packing for conveyance, regulations affecting, 383 
penalty for keeping, in unauthorised place, 365 
placing of, in public place, penalty for, 304 
private use, for, regulations affecting the keeping of, 378, 379 
registration of premises with local authority for keeping of, how 
effected, 374 

■ale of, other than gunpowder, regulations aftecting, 881 
to children, penal^ for offence, 381 
seisure of, provisions relating to, 392 
Explosives Act, 1875, exceptions from general provisions of, 864 
exemptions from application of, 363 
explosives, legislation relating to, the subject of the, 356 
' expressions, definitions of which are contained in, 359 
low authorities, duty of,*qnder, 390 

expenses of, under, how paid, 891 
orders under, effect of, 856 

provisions in, relating to Orders in Ckmncil by His 
Majesty, 866 

rockets, when not within the, 868 

rules, general, contained in, relating to gnnpowder factories 
and magarines, 868 

trade secrets, rules requiring observance of, provision 
for, 369 

Explosives Bahstancos Act, 1888, x^me, provisions of, relating to, 857 

^ " injury to life or property by malioloaB use of 

explosiTes, how dealt ndth by, 896 
outrages, prevention cf, provision for under, 
400 
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ExplosiTe Substances Act, 1883, proceeclini:^ under, how r jWttlifed, 401, 402 
- ^ * witness, absconding, power oi^isticcs under, 401 

^ factory Lawfully existing, as to, 369 ^ ^ ^ 

licence, occupier of factory making explosives into cartridges, when not 
requiring, 366 ^ ^ ^ 


magazine, and, change of occupancy of, dutj^ of new occupier, Sfv 

continuing certificates, where licence granted prior to * 
25th February, 1876... 370 
determination of licence, regulations affecting, 870 
duty of occupier of, to make special rules, 369 
fees for licence of, how fixed,36S 
^neral rules relating to. where contained, 36S 
liability of occupier of, for bieach of rules, 369 
rules to be made and observed in respect of, 363 
store, reconstruction after explosion, regulations affoctinff, 
398, 399 

terms of licence to be observed, 368 

occupier of, for explosives, duty of, when manufacturing iie w explosive, 
365 

small firework, definition of, 875, 376 
** factory magazine,'* meaning of and what it includes, 859 
foes, licence and continuing certificates, for, how fixed, 390 

to which fund carried, 390 
for, of factories and magazines, how fixed, 368 
local authority, where chargeable by, 391 
“ firework composition,** meaning of term, 362 
factory, definition of, 375 
meaning of term, 362 

fireworks, definition of, 367 « 

punishment of persons throwing, in public place, 394 
floating magazines, rules relating to, where contained, 369 

fog sign^, licence for premises where stored by railway company not necessary, 
364 

forfeitnie, explosive, of, when court may inflict additional penalty in lieu 

of, 896 

where hawked, 381 
fulminate,** meaning of term, 361 

Government departments, exemption of, from provisions of Explosives Act, 
364 

** gun-cotton,** term, what It indudes, 357 

gnnpowder, additional quantity allowed within radius of factory where process of 
manufacture stopped, 359 

continuing certificate, when may be lawfully kept under, 374 ' 
conversion of, into dynamite, where prohibited, 377 
factories and magazines, general rules relating to, in Explosives Act, 
368 

factory, continuing certificate of, regulations deemed to form part of, 371 
sale of, regulations affecting^ 381 
stores, generid rules relating to, as to, 378 
rules regulating, summary of, 373 
term, meaning and contents of, 361 

harbour authorities, power of, to make bye-laws affecting conveyance 

powers of# on breach of bye-laws regulating conveyance of 

harltoun Mpa, bispecUon of, by insprotow of Board of Trade, 389 

bawking exploBires, prohibition of, MO, 881 

Home Offloe, exploatves, authorised list of, at the, 368 

Importation, explodv*. of, ^ 

provisions relating to, 382 

gnn^der and explosives, of, when witbont licence, 882, S8S 

« in^lte^’^omrOffloe®m^tog of erpreaelon in case of explosives other 

wLling to, whwe deatii caused by expltoion, 399 - 

toSSSi’Moldent, where* wused explodon, pow« of Secretary o^9l«to 
aiiMt,400 
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to, under fi^ploiMiTe Substanoee Act, whim opderedt 400 
Bj^j^bsive Substeiicee Ao4» provieionB relating to, 401 
tnepebtori^ appointment of, power of Secretary ci State as to, 388 
dutiee of, 388, 389, H98 

duty of, before instituting proceedings against occupier where offence 
committid by third party, 898 
mines, of, powers of^ when acting under ErplosiTes Act, 890 
persons disqualified from acting as, 888 
remedy for defects Intactories, power of, to order, 889 
samples, powers of, to take, 388, 389 
keeping explosive, in unauthorised place, penalty for, 365 
lawfully existing, factories and places darned to be, 364 

legal proceedings, procedure relating to, for oftences under Explosives Act, how 
regulated, 396 

legislation, explosives, relating to, 366 

licence, alteration of, on change of occupancy of factory or magazine, 370 
amending, when duty of occupier to apply for, 369, 370 
applicant for, for new facto^ or mag^ine, duties of on application, 365 
may be required to pay expenses in connection with 
grant, ng of, 367 

application for factory, details as to, 365 

breach of, acts of occupier of factory not deemed to be in, 868 
penalty for, 368 

continuing certificate, and, where obtained before 26th February, 
1876... 370 

when deemed to be a, 371 

determination of, on discontinuance of business, regulations affecting, 
370 

factory, when not required for workshop, 376, 377 
fees payable in respect of, how fixed, 368 

importation of explosives, necessary tor the, how granted, 382 

gunpowder and explosives, for, when unnecessary, 382, 
383 

local authM^ity, when granted to, for purpose of keeping explosives, 371 
new factory or magazine for explosives, for, where required, 365 
premises, for, where not necessary, 364 
Seci-etary of State may confirm, 367 
Kuall firework factory, for, extent of validity of, 376 
how obtained, 375, 376 
person who may app7y for, 376 
store, application to local authorities for, how made, 372 
not transferable, 372 
terms of, observation of, 368 

life or property, injury to, by malicioua use of explosives, 395 
local authority, appeal against refusal of, to assent to new factory, practice as 
to, 367 

application to, for assent to new factory, bearing of, 367 
atore licence, how made, 872 
duty of, to ^ve final decision as soon as practicable, 367 
under powers of Explosives Act, 390 
expenses of, under Explosives Ac6, how paid, 891 
fees, where chargeable by, 391 
for purposes of the Aot, 360 

licence of small firework factary, when granted by, 376, 376 
loans for purpose of acquiring^ magazine, power of, aa to, 372 
magazine mrected by, not within its jurisdiction, procedure 
necessary, B71 

payments made to, for use of, bow to be applied, 371, 
372 . 

maga^es of, licence ficnr, when granted, 871 
notice of ab^icetion for Ueence, to adjoining authorities, when 
to be sent, 366, 867 

powers of officers of, suspecting oftonoa, 898 
procedure on applical^<»t tck, for assent to establish new factory, 
366 . ‘ ^ 

registration of premises under, bow efleoted, 874 
fluagaBlhe, laetorjr or, licence fee, dni^ of appll^mt on making applloatlon, 
865 
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“***^ *3m 78M after explosion to, i^i^tlons aflectteg, 

local authority, erected by, when without Its Juried: ? procedure 

relating to, 371 ^ 

of, when licence granted in respect of, 871 % „ 

^ appl!^",%^, 

included in, for purpose of keeping explosives, 369 
*^^^*363 ® Mersey, when exempt from provisions of Explosives 

Malicious Damage Act, 1861, provisions relating to explosives, 367 
manufacture, explosive, of, in unauthorised place, penalty for 364 
place where it may be carried on, 364 

prohibition against, of explosives, in place other than lawfully 
existing factoi-y, when not applying, 366 
what is included in term as referring to explosives. 368 
manufactured firework, coloured fire composition, when deemed to be, 363 
what is included in term, 362 

master, ship, of, when exempted from liability under Explosives Act, 363 

medicine, nitro-glycerine, when need in, not an explosive, 357 

Merchant Shipping Act, 1894, exemptions from provisions of Explosives Act 

under, 363 

inspectors of Board of Trade under, when acting 
as explosive inspectors of harbours and ships, 
389, 390 

Mersey, magasines, floating, when exempt from provisions of the Explosives Act, 
363 

mines, Home Ofilce inspectors of, powers of, under Explosives Act, 390 
mixed explosives, general rule^* regulating the keeping of, 37^ 

store for, when police certificate required, 374 
new explosives, occupier of explosives factory, duty of when manufacturing, 365 
order of council, may declare certain substances to be, 358 
factory, or magazine, application to local authority, hearing of, 367 
assent of local authority to, application for, 367 
licence for, duty of applicant on making application, 
865 

notice of application to local authority, when to be sent 
to adjoining authorities, 366, 867 
objector to, may be ordered to pay costs incurred by 
objection, 367 

nitrate mixture, meaning of, 361 
nitro-compound, meanlTig of, 861 

nitrO'COtton, guncotton and, as to difference between, 357 
nitro-glycerine, medicine, when nsed in, not considered an explosive, 867 
notice, factory, as to new, to local authority, time for publishing and serving, 367 
local authority, in respect of new factory, as to publication of, 866 
notices, documents and, required by the Explosives Act, service of, 397 
Explosives Act, under, penalty for destruction of, 894 
occupier, accidents, duty of, to notify Secretary of State as to, 398 

arbitration, matters may be referred to, on request of, 397, 398 
duty of, to make special rules regulatinfir working of factory or magazine, 
369 

factory, of, when not deemed liable for breach of provisions of licence, 368 
liability of, in resi^ct of acts of third parties, 896 
licensed store, of, when police certificate to be obtained by, 379, 380 
new, duty of, to give notice of change of occupancy. 370 
registers premises, of, regulations affecting filling of cartridges by, 378 
store, of, special rules may be made by, 873, 374 
when requiring a police certificate, 874 

offences, Explosives Acts, under, 393, 894, 095 ■ oew ora' 

Order in Council, extension of term “ explcsive ” to other substances by, 3B7, 858 

outrage. Explosive Substances Act, provisions of, relating to, 400 

pro^edingB, regulation of, under Explosive Substances Act, 401, 402 
Dacking, explosives, of, for conveyance, regulations affecting, 383 
^ unauthorised explosives, how regulated, 888 

penalties, breach of special rules, which may be annexed to, 374 
penalty, additional in lieu of forfeiture, when court may order, 396 
^ bye-laws, for bf each of, 387 
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penalt^t bye-lJ^a of hai!bour aathoritles, for breaoh of, roffulatiiiff the oooTeyanoe 
^ ^plosives, 384, 3S6 -a ® j 

_ tesiTes, for hawking^ 360| 381 

aeral rales, for breach of, relating to registered premises, 375 
nportation of ^eaplosives, for, contrary to regulations, 382 
mannfactnre, mr, in unauthorised place, 364 

persons committing acta tending to cause explosion, liability of, to, 894 
proceeds, and, of forfeited' ei^losives, application of, 397 
recovery of, incurred under Explosives Act, procedure relating to, 396 
sale of gunpowder, for breach of regulations affecting, 3S1 
ship, against owner or master of, how enforced, 896 
small firework factory, in respect of breach of rules relating to, 376 
stores, for breach of rules regulating the keeping of, 373 
trespass, for, on premises licensed under Explosives Act, 393 
percussion cap, term, detonator not included in, 862 
picrates, when explosives, 368 
picric a^d, explosive, when an, 858 

plan, explosive factory, on application for licence of new, preparation of, 365, 366 
submission of, to Secretary of State, how effected, 366 
police certificate, for keeping explosives other than gunpowder, when neoessary, 
379, 380 « t 

granting and duration of, 380 
use of, to whom granted, 374 
district, moaning of, for purpose of the Act, 360 
premises, registration of, for keeping explosives, how effected, 374 
private factory, explosives for the Crown, manufactured in, exemptions, 363 
use, explosives, amount of, to be kept for, 379 

for, regulations and restricting the keeping of, 378, 379 
public place, fir^orks, throwing, in, liability of persons for, 394 
placing explosives in, liability of persons for, 394 
railway companies, bye-laws, power of, to make, as to conveyance of explosives, 

385, 386 

licence for premises for storing fog signals not necessary, 364 
railways and canals, inspection of, as to, regulations affecting explosives may bo 
ordered by Board of Trade, 389 

registered premises, rules, liability of occupier on breach of, 375 
relating to, 876 

i^^tration, fees for, of premises with local authorities, 374 

A premises, for keeping explosives, of, with local authority, how effected, 

374 

■tore, of, persons who may effect, 374 

worlmhops, governing the use of, for preparing explosives, 877 
rockets. Explosives Act, when not within the, 363 

rules, factories and magazines, to be made and observed in connection with, 363 
general, breach of, liability of occupier of factory, 369 
contained in the Act, to what they relate, 368 
ranpowder stores, regulating, summary of, 878 
registered premises, relating to, 376 

special, duty of occupier of factory or magazine to make, 369 
nature of, 369 

penalties which may be annexed to breaches of, 374 
safety cartridges, meaning of term, 358 
• fuse, meaning of, 362 

■ale, children, of explosives to, penalty for offense, 381 
explosives, of, prohibition of hawking, 380, ^1 
gunpowder, o^ regulations affecting, 381 
samples, explosives, of, power of inspect^ to take, 388, 389 

payment for, when taken by inapeotor under the Act, 893 
search power of, how exercised, 391, 392, 393 , 

• upon whom oonforred, 391, 892, 393 
Bo^tary of State, applicant for J/cenee may be ordered to pay expenses in con* 
nection with grant,' 367 

bye-laws regulating conveyance of explosives, powers of, as to, 

386, 386. 387 

coufinnatim of licence by, 367 

inspectors, appointment by, 388 

power of, to insert tenus In oontinelnw certificate, 371 

rejection or approval of draft licence by, power as to, 866 
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seizure, explosivea^ of, provisions relating to, 393 

ship, master of, exemption of os to application of Explosives Act, 363 

liability of, to penalty for importation of explosives. 857 
penalty against master or owner of, how enforced, 396 
term, what is included in, 359 
■mall firework factory, definition of, 376, 376 
how regulated, 326 
licence for, how obtained, 376, 376 
who may apply for, 376 

. - . * . penalty in respect of breach of rules regulating, 876 

■tore, breach of rules regulating, penalty for, 373 

continuing certificate, under, regulations governing, 37e 
expression, meaning of, 372 

factory or magazine, reconstruction after explosion, 398, 399 
gunpowder, general rules contained in the Act rclalif\g to, 373 
rules regulating, summary of, 373 
licence, application for, to local authorities, 872 
cannot be transferred, 372 
mixed explosives, of, general rules regulating, 373 
occupier of, how special rules may be made by, 373, 374 
• regulations concerning the construction and fitting of, how made, 372, 373 
summary jurisdiction, court of, powers of, as to offences under Explosives Act, 
396 


third parties, liability of occupier in respect of acts of, 396 
this Act,** expression, what is included in the, 357, 360 
trade secrets, rules requiring the observance of, made under Explosives Act, 369 
trespass, liability of persons found on premises licensed under the Act for, 393 
unauthorised pl^e, new explosives when not deemed to be manufactured at an, 366 
penalty for keeping explosives in, 365 • 

vessel, carriage, or, requisition of, for purpose of sale or forfeiture of explosives, 
397 


Volunteer Act, 1863, exemptions under, relating to keeping of explosives, 363 

water, store, exclusion of, from, regulations affecting, 373 

wharf and dock owners, bye-laws, where required to be made by, 386, 387 

public, bye-laws regulating loading and unloading of explosives, how made, 
387 

witness, absconding, power of justices as to, under Explosive Substances Act, 401 
workman, position of, suddenly giving up his employment in factory or magazine, 
369 

workshop, breach of regulations respecting, how punishable, 377, 378 
factory licence when not refiuircd in respect of, 376, 377 
regulations governing preparation of explosives in, 377 


EXTRADITION, 

accessories, liability of, to extradition, 406 

accused, custody, already in, in any part of His Majesty's dominions, practice as 
to, 426 

evidence may be given and called by, in opposition to extradition claim, 

412 

political offence^ may call evidence to show alleged crime to be a, 412 

413 

appeal, discharge on refusal of, how made, 430 

habeas eorpust where none in respect of, 416 
arrest, fugitive criminal, q^, on suspicion, how made, 409 
warrant of, as to description of crime in, 411 
execution of, 409 

issue of, procedure relating to, 408, 409 
of warrants, inter-colonial, practice relating to, 428, 429 
bail, fugitive criminal, admittance of, to, procedure relating to, 414 
British dominions, provisional warrant, issue of by magistrate in, ^23 
search warrant, issue»of, in, 422 

surrender of fugitive offenders between. Act governing, 419 
possession, acquittal of prisoner returned to, re*retura of, 430 
application of Extradition Acta to, 417 

fugitive criminal, remand or committal of, in, practice as to, 
418 

when in, warrant of Secretary o| State not 
required, 418 
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British possession, FngltlTe OAndeni Aet, Applloatkm of, to, 430 

places ootslda, 420 

judge of, powers oi; as to fugitive erimiiMdi 418 
meaning of, 404 

under Extradition Act, 1870... 417 
prisoner, non-'retuni of, where ordered in, practice on applica- 
tion to discharge, 480 

provisional warrant, issue of, in, practice as to, 429 
return of prisoner to, order for, when made, 429, 430 
surrender of fugitive oriminal, requisition for, 417, 418 
trial of person in adjoining, 424 
witness in, summons to, practice relating to, 429 
Channel Islands, Fugitive Offenders Act, extension of, to, 421 
committal, discharge or, discretion of magistrate as to, 414 
warrant of, terms of, 415 

conveyance, fugitive offender, of, practice relating to, 423 

Court of Appeal, application for relief to, as a superior court, under Fugitive 
Offenders Act, 1881. ..428 

crime, construction' of, for purpose of extradition, 407 
extradition, definition of, 408, 407 

high seas, committed on, requisition for snrrender of criminal, how made, 
408 

custody, accused where already in, in some part of His Majesty*8 dominions, 
practice relating to, 426, 426 

depositions, power of magistrate to talce, in absence of fugitive, 426 
discharge, appeal against order refusing, how made, 430 

furtive criminal, of, after committal, when ordered, 417 
offender, of, after committal, 427, 428 
9 Older for, 428 

return of on, when order for made, 430 
discharged, meaning of, in treaty of 1872 with Cermany, 404, 405 
dominion, meaning of, 420 

escape, fugitive offender, of, liability of persons aiding in the, 424 
evidence, accused, nature of, to be ^ven on behalf of, 412, 413 

Extradition Acts, as to application of, production of, 410, 411 
guilt, of, primd/aoie, how accepted, 412 
habeas corpus, on hearing of application for, 415, 416 
indorsed warrant, how far evidence against fugitive, 426 
^ nature of, upon which magistrate must commit fugitive offender, 
426 

expenses. Indemnity for, when required by Home Office, 418 
extradition, accessories, liability of, to, 406 
crime, definition of, 406, 407 
definition of, 404 

law relating to, statutory foundation of, 404 
offences inmuded in all treaties,' 407, 408 
treaties, with what countries now in force, 404, 405 
Extradition Acts, British possession, application of, to, 417 

Indian Native States, power to make treaties with, not affected 
by, 418 

false depositions, person making, in any part of His Majesty’s dominions, liability 
of, 425 

foreign State, application to, for surrender of fugitive, practice relating to, 419 

* Home Office by, for extradition of fugitive criminal, 

how made, 418 

Orders In Council applying Acts in, how made, 404 
subject of, when liable to surrender, 405 
warrant, nature and authentication of, 411 
production of, 411 ^ 

furtive criminal, bail, to, admittance of, prqcedute relating to, 414 

* British possession^ powers of Judge of, as to dealing with, 

418 

requisition to, for surrender of, how made^ 
417, 418 

claimed by more than one foreign State, practice as to, 417 
committal of, practice as to, 414, 415 

or remand of, when in British possession, praotios 
relating to, 418 
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fug^Uvfl crlmiBal, discharge of, after committal, in what oases ordered 417 
evidence of, on own behalf, acceptance of, 412 
*^4^19** application to, for enrrender of, practice as to, 

^llt, primd facia evidence of, necessity for, 412 
identification of, 412 

person never in Germany, but liable to surrender as a, 405 
persons who may be surrendered, 406, 406 
previous conviction of, how evidenced, 411 
proceedings after apprehension of, 409 
remand of, power of magistrate as to, 410 
removal of, when dangerous to health, 410 
shipmaster, liability of, for failure to comply with order to 
convey, 423 

surrender of. Order in Council as to, 404 

when convicted of offence within English jurisdic- 
tion, 417 

time for surrendering, after committal, 410 

power of Secretary of State to extend. 416 
trial of, 409 

when surrendered by foreign State, conduct of, 419 
two offences, when charged with, duty of magistrate as to, 413 
United States of America, application to, for surrender of, 
419 

warrant for arrest of, in British dominions, how indorsed, 421, 
422 

offender, acquittal of, on return to British possession, re-return of, 430 
bail of, power of magistrate as to, 430 
committal or discharge of, practice relating to, 427 
conveyance of, practice relating to, 423 
discharge of, after committal, procedure relating to, 427 
order for, when made, 428 
escape of, power to retake, 423, 424 
evidence against, how taken, 426, 427 
habeas corpus, application for, by, practice as to, 427 
magistrate, duty of, on committing, to notify proper authority, 
427 

punishment of, provisions of Courts (Colonial) Jurisdiction Act, 
426 

return of, where discharged or acquitted, 428 
surrender of, time for, after committal, 427 
trial of, procedure relating to, 424 

where in more than one place, 426 

Fugitive Offenders Act, 1881, application of to British possessions, 419, 420 

places outside British dominions 
420 

Channels Islands, extension of, to, 421 
Isle of Han, extension of, to, 421 
offences, to which Act applies, 421 
persons and offences to which applicable, 419 
to whom Act applies, 421 
trial, place of, under, 425 

Germany, fugitive criminal, person liable to extradition to, as a, 405 ^ 
goods, magistrate, power off to impound, 413 
guilt, evidence of, primd facie, necessity for, 412 
habeas carpus^ appeal, where none on application for, 416 

application for, right of prisoner to make, 416 
duty of the court on hearing an application for, 415 
fugitive ciiipinal, right of, to apply for, 410 

offender, application for, by, 427 , 

practice relating to applicg^tion for, 416 

procedure of the court ou hearing of .application for, 415, 41( 
hish seas, surrwider, rednisition for, where crime committed on, how made, 408 
Home Office, applicattou to, by foreign State for extradition of fugitive criminal, 
how made, 418 

indemnity, men required by, 418 
Identity, fugitive ciimmal, of, how estabusbed, 412 
Uluess, prisoner, of, power of magistrate in case of, 415 
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Indten HaMve States, Bistraditicm Ao^ taraatles maj be made with, inespeotive oC, 

Isle <9[f Man, Fogitiye OKejuters Aot^ extension of, to» 421 
Jurisdiction, ma^strate, of, under Extradition Act, 1870.. *410 
magistrate, discretion oiE, to oommit or discharge, 414 
goods, power of, to itn pound. 418 
foiisdiction of, under Extradition Aot, 1870. ..410 
^ , power of, as to bail of fugitire offenders, 430 

A satisfaction of, as to offence being within terms of treaty, 411 

^ offence, commission of, on a Journey, place of trial of offender, 424, 425 
Fugitive Offenders Act, application of, to what, 421 
person triable, where, in more than one place by reason of nature of, 
426 

offences, treaties, the subject of all extradition, 407, 408 
Order in Council, as evidence of application of Extradition Acts, 410, 411 
contents and publicatioa of, evidence as to, 410, 411 
powers of His Majesty in Council to make, for purpose of Fugitive 
Offenders Act, 419 

production of copy as evidence of application of Extradition 
Acts, 410, 411 

provisions rating to application of, to foreign State, 404 
piracy, Chinaman, by a, on French ship, not extraditable, 407 
politiccd offence, accusM may call evidence showing subject of trial to be a, 412, 


pica of, to whbm addressed, 413 
previous convictions, furtive criminal, of, how evidenced, 411 
provisional warrant, British possessions, in, practice relating to issue of, 429 
duty of magistrate on issue of, 423 
^ issue of, by magistrate in British dominions where fugitive 
suspisct^ of being, 423 

remand, fugitive criminal, of, magistrate*s power as to, 410 

removal of persona, power of executive as to, from this country belonging to other 
States, 404 

return, prisoner, of, when discharged, order for, when made, 430 
search warrant, issue of, in British dominions, practice relating to, 422 
Secretary of State, order of, signifying requisition for surrender, production 
of required, 411 

warrant of, not required when fugitive criminal in British 
possession, 41 S 

shipmaster, duty of, on order indorsed on warrant to convey fugitive, 423 

liability of, for failing to comply with order to carry fugitive, 423 
statute, extradition, law relating to, founded upon, 405 

stipendiary magistrate. Jurisdiction conferred on, by Extradition Act, 1870... 408 
sabjects, qualification aa to, of contracting State, 406 

surrender, fugitive criminal, of, when convicted of offence within English jurisdic- 
tion, 417 

where demanded by more than one State, 417 
offender, of, after committal, time for, 427 
lequisitlon for, procedure on, 408 

when crime committed on high seas, 408 
term of offence, for, description of, 411 
time allowed after committal for, 410 

for, power of Secretary of State to extend, 416 
• warrant of, issue of, to whom addressed, ,^16 
time, extension of, for surrender of fugitive, powes of Secretary of State aa to, 
416 

surrender, for, after committal, 410 
treaties, extradition, with what countries in fbrpe, 404, 405 
treaty, test of, actual, necessitr to consulting in every case, 418 
trial, fugitive criminal, of, before ma^strate, 409 . * 

* when surrmidered by foreign State, conduct of, 419 

offender, of, practice relating to, 424 

when two British possessions adjoin, practice relating to, 424 
. , where offence committed bn a journey, 424, 426 

place' of, procedure under Fugitive Offenders. Act, 1881. ..425 

wh.€M^ removal to MW Street dangerous to health of fugitive 
erlminal, 4io 

United States of Acueiic|H application to, for Sutrtti^er of furtive, how madA 419 
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warrant, backing of, inter-colonial practice relating to, 428, 429 
foreign, natnre and anthentication of, 411 
production of, 411 

indorsement of, perso^ authorised in British dominions to make, 421, 422 
of arrest, British dominions, in, effectiveness of, when duljr indorsed, 422 
crime in, definition of, 411 
execution of, 409 
form of, 409 

issue of, procedure relating to, 408, 409 
where not necessary, 409 

committal, illness of prisoner, power of magistrate to vary, in case of, 
416 

terms of, 415 
surrender, form of, 416 

issue of, to whom directed, 416 

provisional, in British possession, practice relating to issue of, 429 
witnesses, evidence, how compelled to give, 414 

of, duty of magistiate as to taking of, 413 
liability of, in British dominions, for disobedience to suuitnous, 429 
summons to, In British possessions, practice relating to, 429 
testimony of, procedure relating to obtaining, 414 


FAOrOBlES AND SHOPS, 

abstract, Factory and Workshop Act, 1901, of, as toailixing to tenement factories, 

526 

provisions as to affixing to pi'ciiiiscB, 
626 

accident, cause of, investigation into, 472 

investigation and report by certifying surgeon, provisions as to, 478 
of cause of, by Home Office, 474 * 
machinery, provisions for fencing, to prevent, 464 
notice by actual employer to occupier, provisions relating to, 473 
of, provisions for, 472 

age, children, of, subject to employment, 487 
proof of, 634 

agreements, regulations, outside, when of no effect, 483 
air space, additional, where required by order of Secretary of State, 448 
apprentice, worker for hire, when a, for purposes of the Act, 445 
arbitrations, provisions for, where differences arise between owner and council as 
to providing fire escape, 469 
area, factory or workshop, of, definition of, 443 
“ article,” term, ship not included in, 438 

articles, payment for, made by person at his own house, provisious as to, 616 
artificers, term in hosiery trade, what it iuoludes, B24 
automatic indicator, marking of, provisions relating to, 612, 613 
bakehouse, underground, provisions regulating, 469, 460 
bakehouses, construction of, regulations affecting, 468 

employment of male person over sixteen in, provision as to, 604, 605 • 
factory inspector or district council, proceedings by, as to, 469 
meaning of, 440 

occupation of, provisions as to, 458 
painting and limewashing, provision for, 468, 459 
penalties affecting breach of regulations occurring in, 468—460 
retail, provisions relating to, 460, 461 t 

sleeping plades, regulations as to separation of, from, 469 
underground, control of, when in London, 460 
“ Bank holiday,” expression, meaning of, 446, 447 
« blast furnaces,” meaning of, 439 

« bleaching and dyeing works,’ meaning of, 438 

Board ot Trade, Iwiler wcplosion, compoeition of wurt mrestigaling canse of, «6 

investigation of cause of, by, 475 
notice of, must be sent to, 474 

“ boiler,” definition of, 474 a nhi i e** 

explosion, Investigation by Board of Trade, 476 
notice of, to Board of Trade, 474 
provisions relating to, exertions from, 474, 475 
boilers, steam, provisions regulating the construction of, 467 
*• book-binding works,” meaning of, 439 
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** bottle-washinlr works,*’ meaning of, 440 
building,** constructed,” is being, wheay^486 

factories and workshops, separate, when contained In same, 443 
part of, constituting a fkctor j, exclusion of, from Act, 444 
term, what is induded in, 485 
buildings generally, where regulations apply, 485, 486 
provisions and regulations governing, 483, 484 
reflations fmplicable to, where under construction, 485 
bye-laws, chimney shafts, as to, power of local authority as to, 476 

fire escape, as to provision of, power of local authority to make, 470 
cab yard, workplan, when a, 440 
** carpet-beating works,” meaning of, 440 
** cartridge works,” meaning of, 439 

certificate, birth, of, for purpose of employment, fee for, 489 

children, of fitness of, for employment in factories, provision as to 
487, 488' 

false, penalty in respect of, 634, 636 
fire escape, for proficiency of, 468 
certifying surgeon, appointment of, provisions as to, 530 
fees of, how payable, 531 
Poor Law medical officer, when acting as, 531 
powers of, under Factory and Workshop Acts, 630, 631 
certiorari^ proceedings cannot be removed by, 536 
charitable reformatory or institution, application of the Acts to, 445 

provisions relating to, 608, 609 
returns of, provisions as to, 626, 527 

chief inspector, separate branches as separate factories, treatment of, by, 443, 
444 

child, domestic factories and worksliops, hours of employment of, In, 494 
expression, mianing of, 445, 446 
liability of parent of, employed contrary to Act, 634 
working of, near moi^g machinery, regulations affecting the, 465 
children, certificate of fitness for employment in factory, regulations governing, 
487, 488 

certificates of birth relating to, for employment purposes, how obtained, 
488 

continuous employment of, provision as to, 491 
employment of, age limit, 487 

general restrictions as to, 496^ 497 

in non-textile factories and workehops, provisions relating 
to 492, 493 

ontside factory or workshop, provisions as to, 494, 495 
when deemed contrary to the Aet, 496 
hours of employment of, generally, provision as to, 491 

in non-textile factories and workshops, pro- 
vision as to, 493 

Inspector of factories, power of, to require certificate of fitness, 489 
provisions as to heavy work by, 487 
chimney shafts, bye-laws, power of locel authority to make, 475, 476 
cleaning machinery, provisions regulating the, 466, 467 
cleansing, exceptions relating to, power at Secretary of State as to, 498 
cloak room, provision of, in cotton cloth factory, 467 
dosing order, contents of, 611 

• exceptions relating to, 611 ^ 

local authorities who have power to make, 619 

S for non-compliance with, 611 
ire relating to making of, 611 
ry of State may cause low inquiries as to, 619 
power of, to revoke, 612 

' shops, relating to, power of local authority as to, 610, 511 

Ooln, wages, payment of, must be in^ 616 

oontinuous employment, women and foang persons in textile and non-textile 
factories and workshops, of, 490, 492 
contract, definition of, 616 

pMmmit of wages, for, othpr than in coin, Illegality ckf, 515 
contractor, home work, restrictions r^^^lating, 461, 462 
oontiibutory negligence no answer. In what casea 589 
conviction, proof of, for offence under the Acts, 636 
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cottoa cloth factories, artificial humidity, notice as to, 456, 467 
cloak room, provision of, 467 
humidity, limits of, 466 
penalties for breach of regulations, 468 
provision of thermometer in, 467 
ventilation of, 467 

^ ^ . . whitewashing roofs of, provision as to, 457 

county court, pro^sion for contribution between owner and occupier as to fire 
escape, power of, as to. 4G9, 470 »» 

crean^ries, hours of employment and times for meals, provisions as to, 607 
thrown, lactones and workshops of, application of Act to, 444 

. jurisdiction of inspectors as to, 444 

current com of the realm,*' definition of, 616 
cutlery, grinding of, regulations affecting, 466 

dangerous machinery, prohibition of use of, on complaint of inspector, 471 

death, notice of, from accident in factory or workshop, provision as to, 473 

defendant, style of, provision as to, 535, 626 

disease, infectious, notification of, under Factories Acts, 462 

diseases, notification of, in dangerous and unhealthy industries, provisions as to 


district council, duty of, to keep registers of workshops, 627 
workshops, unhealthy, power of, as to, 450 
“dock," definition of. 483 

docks, provisions and regulations relating to, 483, 484 
documents, service of, for purposes of the Acts, 636 
domestic factory, children, hours of employment of, in, 401 
definition of, 441 

young person, hours of employment of, in, 494 
workshop, children, hours of employment of, in, 494 
definition of, 442 • 

premises used as a, when not within the Act, 442 
young person, lioiira of employment of, in, 494 
doors, factories and workshops, of, provisions relating to construction of, 470, 471 
drainage, floors of factories and workshops, provision for, 462 
laundries, of, regulations affecting, 461 
“ dry cleaning works,** meaning of, 440 

dyeing, bleaching, and, when overtime may be worked in connection with, 601 

works, continuous employment of women and young persons in, period 
of, 491 

“ earthenware works,** meaning of, 438, 439 
education, children, of, persons responsible for, 489 
“ dlectrlcfd stations,** meaning of, 439, 440 
employer, conditions of employment by, when illegal, 623, 624 
definition of, 616 

exemption of, on conviction of actual offender for offence against Truck 
Act, 619 

penalty, liability of, to, for contravening provisions of Truck Act, 623 
” employers,*’ hosiery trade, in, term, what it includes, 624 • 

employment between 9 a.m. and 9 p.m., power of Secretary of State as to, 503 
children, of, in factory, fitness for, provisions relating to, 487, 483 
condition of, when illegal, 523, 524 
continuous, when deemed, 446 
definition of, within meaning of the Act, 446 
evidence of, what is deemed to be, 633 
holiday, effect of, 496 

inside and outside on same day, provision as to, 608 
night, of young person of fourteen, provision as to, 601, 602 
ou^tside and inside on same day, provision as to, 608 
period of, for women and young persons, 490 
remuneration, and, provisions relating to, 487 
Sundays, on, whore nottdlowed, 490 • 

Woman or young personf of, in textile factory, period of contiuuoua 
490 

escape, Are, from, provisions relating to means of, 467, 468 
evidence, employment, of, what is deemed to be, 633 
explosions, boilers, in, notice of, to Board of Trade, 474 
fairies, employment of children in, provisions relating to, 487, 488 
overtime allowed, in, when driven by water, 601 
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factories, worlcshops, and, statutory provisions relating to weights and measures 

as applied to, 514 

when oontainod in same building, 448 
factory, area of, definition of, 443 

Grown, application of the Act to, 444 

death as result of accident in, provision as to notice of, 478 

definition of, 438 

doors of, r^ulations affecting construction of, 470, 471 

iDS[>ector, bakehouses, power of, to take proceedings in respect of, 459 

inspectors, Crown factories and workshops, powers exercised by, over 

occupation of, notice of, by oconpier to inspector, 525 

open air, not excluded from definition, 443 

overcrowding of, provisions relating to, 447 

painting and limevroshiug of, provisions as to, 449 

places within meaning of term, 441 

separate buildings, when composed of, 444 

textile or non -textile, imiy be, 436 

unhealthy or dangerous, prohibition of use of, 471, 472 

ventilation of, provisions as to, 450, 451 

workshop, and, drainage of, provision for, 462 

duty of occupiers to make returns of persons employed, 
626 

provision of sanitary convenience in, 462 
provisions relating to keeping of general registry, 525 
temperature, provisions as to maintenance of, 448 
Factory and Workshop Act, 1901, abstract of, provision for affixing to premises, 526 
Acts, administration of, 436 

application of, to what places, 436 
false entries, penalty in respect of, 634, 635 

family, members of same, as occupiers and employees of shop, when exempt from 
provisions, 510 

fees, certifying surgeon, of, how payable, 531 

fencing, grinding machinery, of, in tenement factories, regulations affecting, 
465, 466 

machinery, of, regulations as to, 464 
fines, accumulative, limit to, 535 
“ finishing,** yarn or cloth, meaning of, 438 
fire, escape from, provision of means of, 467, 468 

fire e 6 cape,^bitration, provision for, where owner and council differ in opinion os 
to, 469 

bye-laws regulating provision of, power to make, 470 
owner and occupier, contribution between, as to, 469, 470 
proficiency, of, certificate to be given for, 468 
provision of, to old factories and workshops, 4GS, 469 

where interfering with third party rights, 469 
tenement factory, appHcation of provisions relating to, apply to, 470 

• fish and fruit, preserving, provisions of employment and taking of meals when not 

applicable to, 506, 607 

five hours* spell, provision as to, In certain textile factories, 605 
foundries,^ meaning of, 439 

frame, hosiery trade, used In, penalty for improper use of, by artificer, 624 
“ fustian cutting works,** meaning of, 439 

glass wor]c 8 , employment of male person of fourteen years, provision as to, 603 
meaning of. 439 V 

grinding, tenement factory; in, regulations as to fencing, 466, 466 
** harbour,** meaning of term, 464 
** hat works,*’ meaning of, 440 
hire, apprentice, when deemed to work for, 446 
• holiday, employment of person on, regulations affeOtfng, 496 
holidays, altering days of, power of 8 ectetai 7 of State as to, 607, 608 

provision as to, for persons employed ia factories and workshops, 496 
Home Office, accident, investigation of cause of, by, 474 

* home work, classes of work su^ect to provisions eff Act, 461, 462 

list of persons to whom given, provision for notifying anthoritieB, 463 
restiicuons regulating, 161, 462 
hosiery trade, ^^artifieen,** term, what it includes, 524 

^ “ employers^*’ term, what it includes in, 624 
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bortery trade, frame or machine us^ in, improper nee of, provisioM a* to. B24 
penalty for breach of provisions relating to, 624 
a. t l>ro visions relating to payment of wages in, 524 

hotel, shop, when within the definition of, 510 
hours, change of, notice as to provisions relating to, 497 
children, of employment of, provisions as to, 491 
creameries, of employ? ment in, provision as to, 607 

employment of, children, of, in non-texlile factories and workshops, pro- 
visions relating to, 493 
notices, fixing, provisions as to, 496 
Saturdays, on, in factories and workshops, 490 
women and young persons, of, 490 
shops, of employment in, where persons under eighteen, 509 
women and young persons, of employment of, in non-toxtile facLoites and 
workshops, 492 

women’s workshop, of employment in, 493, 494 
humidity, artificial, notice as to, 456, 467 

limiie of, in cotton cloth and humid factories, 456 
water, provisions as to, used for producing, 457 
importation, matches, of phosphorus, provisions forbidtling, 479 
incomplete process, overtime, where allowed in case of, 50U 
infectious diseases, notification of, under Factories Act, 462, 463 
information, time within which, must be laid, 535 

inquest, death, where, by accident in factory or workshop, provisions as to, 474 
insanitary bakehouses, penalties affecting, 459 
inside, outside, and, employment on same day, provision as to, 608 
inspector, child, certificate of fitness may be required by, 489 

factory and mines, of, duty of, to enforce provihions of Truck Act, 619 
local authority in default, when, power of, 455 
obstruction of, penalties for offence, 530 « 

powers of, 529 

to enforce provisions of factory Acts relating to public 
health, 454, 455 

proceedings, how authorised to conduct, before magistrate, 530 
inspectors, s^pointment of, by Secretary of State, 527 

JLondon Gazette^ appointment of, to be published in, 528 
persons debarred from becoming, 528, 629 
special provisions as to powers of, in case of institutions, 629 
institutions, charitable or reformatory, provisions relating to, 508, 509 

inspectors, special provisions relating ta powers of. as to, 529 
medical ofiicer of, appointment of, as certifying surgeon, 631 
*' iron mills,” meaning of, 439 

Jewish factories and workshops, provisions relating to, 608 
factory, when not considered open for traffic, 508 
judicial notice, regulations in force relating to factoiics and workshops to receive, 
482 

justices of the peace, disqualification of, from hearing charges under the Acts, 638 

to hear case under Truck Act, 619 

lace factories, employment of males above sixteen in, provision ns to, 504 
warehouses, meaning of, 440 

laundries, alteration of time of commencing and ending work in, provision as 
to, 504 

drainage of floors of, provisions relating to, 452 
overtime employment in, provisions as to, 498, 601 
temperature, \Antilatiou, and drainage of, regulations affecting, 461 
lavatories, provision of, m certain trades, regulations as to, 477 
•• letter-press printing works,” meaning of, 439 

light, use of artiffcial, as to special order relating to modification of air space, 
448 

limewashing, painting, And cleansing ot factories, , workshops, and workplaces, 
provisions relating to, 449 • ^ • 

low authorities, closing orders, who bAve power to make, 512 

medical officer of health under, duty of, as to workshops, 628 
powers of, under the Acts, 527, 628 
shop hours, duty of, as to, 528 

authority, chimney shafts, bye-laws as to, power of, 476, 478 
inspector, power o£f in default of, 466 
‘ of, to compel provision of sanit 


power ( 


sanitary oonvenlen<^ 458 
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local anthoritj, shops, to make closing orders as to, power of, 510, 511 
** iQclfer-match works," meaning of, 439 
inaohinery, cleaning of, in motion, proTislons as to, 466, 467 
definition of, 446 
fencing of, regulations as to, 464 
persons liable in respect of, 533 

passage of, near, restrictions regulating, 465 
prohibition of use of, when dangerons, 471 
running-out spaces, provisions relating to, 465 

woman, young person or child, regulations as to working of, near, 466 
manual labour, meaning of, under Truck Act, 517 
manufacturing process, what is, 490 
matches, provisions relating to manufacture of, 478 

sale and importation of phosphorus, provisions against, 479 
meals, creameries, provision as to time for taking, in, 607 

extension of exception as to times for, power of Secretary of State as to, 606 
provisions as to, in room where manufacturing process is carried on, 
478, 605, 506 

for simultaneous taking of, by women, young persons, and 
children, 495, 496 

regulations as to the taking of, in certain trades, 477, 478 

restrictions as to the taking of, power of the Secretary of State as to, 478 

trades to which it extends, 478 
simultaneous rule as to, where not applying, 605, 606 

time allowed w’omen and young persons in non>textile factories and 
workshops, 492 

for, exception in case of fish and fruit preserving, 606, 507 
times allowed for, where employment in textile factories and print works, 
490 

medical officer of health, duty of, as to workshops, 528 
men’s workshops, description of, 443 
** metal and india-rubber works," meaning of, 489 
** mill gearing," expression, meaning of, 446 

newspapers, printing of, provisions as tonight employment of male over sixteen, 503 
** night," expression, meaning of, 446 

night work, male persons of fourteen, by, provision as to, 601, 502 

newspapers, on printing of, provisions of employment of male person 
of sixteen, 503 

non-textile factories or workshops, in, by male persons of sixteen, 
^ provisions as to, 602 

non-textile factories and workshops to which piece*work regulations apply, 518, 
514 

factory, definition of, 437, 438 

places coming within definition of, 437, 438 
notice, accident, of, from actual employer to occupier, provision as to, 473 
provision for, 472 

boiler explosions, of, to Board of Trade, provision for, 474 
death, of, from accident in factory, provision as to, 473 
factory, of occupation of, to inspector, 526 
overtime employment, as to, provision relating to, 497, 493 
shop, exhibition of, in, referring to provisions relating to employment 
610 

notices, fixing of, regulating number of persons employed, 448 
r hours of employment, fixing, provisions as to, 495 
notification, diseases, of, in dangerous and unhealthy industries, 476 
nuisance, workshop, when deemed to be a, 464 

occupier, conditions, notice of change of, of employment, by, how g'ven, 495 
definition of, 447 

duty of, to assist inspector to carry out bis duties, 530 
gi ve notice of change of hoartf497 
exemption of, when actual bffender found. 534 

liability of, for non-retnm df persons employed In factory or workshop. 
626 

to penalty by way of compensation in case of death or injury, 
531 

person deemed to be, 485 

* retorns of persons employed, duty of, as to, 526 
oiSeno% Truck Act, against provirions of, Ualfiiity of offender, 518, 519 
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oflraces, penslti«s, with their oonaeqnent, reference to. 886 
otber mechanical power,” meaning of, 436 
oatoide and inside, employment on same day, provision as to, 608 
outworkers, list of, provision for supply to authorities, 403 
overcrowding," definition of, 447, 448 
prohibition of, 447 

overtime, dyeing and bleaching, when allowed to be worked in trades of, 601 
employment in laundries, provision as to, 498 

notice as to, provisions relating to, 497, 498 
incomplete process, where allowed in case of, 600 
laundries, when may be worked in, 601 
perishable goods, where allowed in case of, 500 
press of work, for, provisions relating to, 498, 409, 600 
“ owner,” meaning of expression, 447 

tenement factories, of, for breaches of regulations, 532, 633 
painting, lime washing and, bakehouses, provisions affecting, 458, 459 

cleansing of factories, workshops, and workplaces, 
provisions for, 449 
•* paper mills,” meaning of, 439 

staining works, meaning of, 439 
** parent,” definition of, 446 

liability of, to penalty where child employed contrary to Act, 634 
partner, non-liability of, for offence committed against Truck Act by co- 
partner, 619 

penalties, bakehouses, for breach of regulations affecting, 458, 469, 460 
closing order of shop, for, non-compliance with, 511 
compensation, by way of, in case of death or injury, 631, 532 
contravention, for, of provision for affixing abstract of the Act, 526 
cotton cloth factories, for breach of regulations as to, 458 
employer, liability of, for contravention of regulations of Truck Act, 618 
employment for, of person contrary to the Act, 633 

of children, for, contrary to provisions, 496, 497 
factory or shop, where not kept in conformity with Acts, 631 
false certificate, entry or declaration in respect of, 534, 535 
hosiery trade, for breach of provisions relating to, 524 
list of outworkers, for neglecting to supply, 463 
non-compliance with regulations of the Act, for, 482, 483 
non-return, for, of number of persons employed, 626 
notice, in default of, as to accident or death, 473 


obstruction, for, of inspector, 530 
occupier of shop, when exempt from, 509 

piece-work in textile factory, for non-compliance with provisions, 513 
regulations, for not posting or for pulling down, 482 
shop, where person employed in, contrary to provisions, 609 
steam whistle, for use of, without sanction, 475 
“ percussion-cap works,” meaning of, 439 

perishable goods, where overtime may be worked in case of 600 
persons, machinery, regulations restricting passage of, near, 465 

provisions against employment of, in dangerous and unhealthy trades, 478 
piece-work, application of regulations as to, trades to which extended, 613, 514 
particulars of work and wages, how published, 512 
penalty for non-compliance with provisions relating to, 613 
piece-workers, particulars of work and wages of, duty of occupier of textile factory 
to publish, 612 . 

pit-banks,” meaning •!, 440 

press of work, overtime, provisions for working, for, 498, 499, 600 
print works, continuous employment of women and young persons ha, period of, 
491 


meaning of, 438 , , ^ 

proceedings, magistrate; before, conduct of by inspector, provision for, 630 
procedure under the Act^, 635 
“ process,” expression, what it includes, 447 
•• quarries,” meaning of, 440 ^ 

railway, connection with a factory or workshop, in, regulations applicable to, 
486, 487 

railways, provisions and regulations relating to, 483, 484 
reformatories, charitable, and, institutions, application of the Act to, 445 

provisions relating to, 688, 509 
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FAOTOBIES ANS SHOPS— 

ngfsten, dutlen of oocupiezs to mako entries in, respecting employment, 497 , 498 
general, keeping of, by occupier of factory or workshop, 625 
workshops, of all^ provisions for keying of, by district council, 527 
regulations, agreement outside, when of no enect, 483 
application of, to what persons, 482 
buildiogs under construction, to, application of, 485 
non-compliance with, penalty for, 482, 483 
penalty for not posting or for pulling down, 482 
printed copies, as to posting of, in oonspicuoas place, 482 
railway os^ in connection with a factory or workshop, applicable to, 
486, 487 

special rules, and, procedure relating to the making of, 481 

relating to dangerous trades, where now in force, 
479—481 

to receive judicial notice, 482 
retail bakehouse, provisions regulating, 460, 461 

returns, charitable or reformatoiy institutions, as to, provision for, 527 
rope works," meaning of, 440 
running out spaces, provisions relating to, 465 
safety valve, steam boilers, in, provision as to, 467 
sale, phosphorus matches, of, provisions forbidding, 479 
sanitary convenience, cleansing of, provision for, 453 

factories, in, praviaions relating to, 452 

locfld authority, power of, to require owner or occupier of 
factory to provide, 453 
special provisions relating to, 452. 453 
Saturday, hours of employment on, provision as to, 490 

substitution of another day for, power of Secretary of State as to, 
607 

• for Sunday where occupier of Jewish persuasion, 508 
scaffolding, structures that may be a, 486 
seats, ^ops, in, regulations affecting the supply, 463 

Secretary of State, application of piece-work regulations to other factories, by 
order of, 613, 514 

closing order, power of, to revoke, 512 

orders, power of, to institute Inquiry as to making <if, 
612 

dangerous occurrences, power of, to extend classes of, 473 
exemptions from provisions of Truck Act, when made by, 523 
^ humlmty, limits of, power of, as to, 456 

inspectors, appointment of, by, 627 

overtime, power of, as to allowing, to be worked in certain 
cases, 600 

power of, to except certain factories from cleansing provisious, 
449, 450 

extend provisions as to employment of children to 
workshops and domestic workshops, 488. 489 
make special exceptions as to conditions relat ing 
to factories and workshops, 498 
orders as to employment between 
9 a.m. and 9 p.m., 503 

prohibit the taking of meals in unhealthy factories, 
478 

^ rescind special orders, 498 

regulations by, making of, procedure relating to. 481 
rules, power of, to make, as to dangerous and unhealthy trades, 
. 479, 480. 481 

ventilation, power of, to prescribe standard of, 451 
self-acting machinery, provisions as to, 465 
« separate branches, power of inspector and SecretaryBOf State as to treatment of, 
4^3, 444 « 

buildings constituting the same factory or workshop, when, 444 
servant, liability of, when committing offence for which occupier liable, 534 
ship, article," not included in term, 438 
eicpreasipn, meaning of, 484 
shipbuilding yai^, meaning of, 44(7 
shop, closing order, power of local anthOTity as tob 510| 51 1 
de^nition of, 510 
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PAOTOXIES AND SHOPS — eontimud. 

regulation,, 610 

notic^ exhibition of* in* na to couditions of exnploTmont. 510 
penalty for breach of provisions relating to, 609 
provisions relating to, where not applying, 610 
•hops, hours of employment in, where persons under eighteen, 609 
seats m, provisions relating to, 463 

shop clubs, memberahip of, as affecting a condition of employment, 623, 524 
Blush, removal of, provision for, from tenement factory, 452 
special orders, Factory and Workshop Acts, how made 627 
steam boilers, construction of, provisions as to, 467 * 

exemptions from provisions relating to, 467 
gauge, provisions relating to, 467 
whistles, penalty for use without sanctiou, 476 
provisions as to use of, 475 

summons, offence against Truck Act, for, service of, 619 
Sundays, persons not employable in factory or workshop on, 490 
surgeon, investigation and report by, as to accident or death, 473 
temperature, decisions relating to, 449 

factory or woikshop, provisions as to maintenance of, 448, 449 
laundries, of, provision as to, 461 

thermometers, order as to provision of, in factories, 449 
tenement factories, grinding carried on in, requirements as to fencing, 465, 466 
meaning of, 441 

owner, liability of, in cases of breaches of regulations, 
632, 633 

provisions relating to the affixing of abstract of the Act in, 
626 


slush, removal of, from, provision as to, 452 
unhealthy and dangerous* prohibition of use of, 472 
workshop, definition of, 442, 443 

textile factories, continuous employment of woman or young person in, limit 
of, 490 

definition of, 436 

five hours’ spell, provisions as to* in certain, 505 
places coming within definition of* 436 
thermometer, cotton cloth factory* provision of, in, 457, 468 
provision of, orders for, in factories* 449 
records of readings of, provisions for keeping, 458 
time, proceedings, for commencement of, 635 
running of, in continuing offence, 535 
tobacco factories, meaning of, 439 

trade secrets, disclosure of, penalty to which worker liable for, 5X3 
Truck Act, conviction under, not quashed for want of form, 519 

inspectors of factories and mines, duty of, to enforce, 519 
justice of peace, when disqualified to hear charge under, 519 
offences against, liability, of persons committing, 518 
provisions of, 614—624 « 

underground bakehouses, control of, when in London* 460 
provisions as to* 469, 460 

unhealthy, dangerous* and, trades, restrictions as to emplo.vmcnt of persons in, 477 
ventilation, cotton cloth factory, provisions relating to, 457 

exceptions relating to, power of Secretary of State as to, 498 
expense of, provision for apportioning* between occupier and owner 
of factory/461 

factory, wouLshop, and workplace* of, provisions as to, 451 
fan, provision for, in certain places, 476 • 

launai'ies* provision as to, 461 

Secretary of State, power of, to prescribe standard of, 451 
wages, agreement as to expending of, illegality 6X& 
current coin, where not paid iia recovery of, 617 
definition of,4il6 

deductions, exemption from provisions of Truck Act, 623 
recovery of wrongful, 623 
where lawful, 620 — ^622 

goods in lien of* employer has no ri^ht of action or set-off as to* 518 
hosiery trade, payment cf, in, pro'^Bions ^ to, 624 ^ 

occupier of textile factory, duty of, to publish particularB of gats ol^ j5lf 


( 67 ) 



Inobx. 


FACTORIES AND SHOPS— 

wages, {Mijment for artlclos made at workman's home, when a payment of, ffl6 
of, contract for, when Illegal, 516 

in advance, provisions relating to, 616 
regulations affecting, 614, 616 
warehouse, store, when not a, 483 
water-driven factories, when overtime allowed In, 601 
gauge, boilers, in, provisions as to, 467 
use of, for producing humidity, regulations affecting, 467 
week," expression, meaning of, 446 

weights and measures, statutory provisions as to, where applying to factories and 
workshops, 514 

wet'spinning, persons employed in, provision as to, 477 
wharf, definition of, 4S3 

whitewashing, roofs, of, of factory, provision as to, 457 

woman, continuous employment of, or young person in textile factory, period 
of, 490 

definition of, 446 

employment of, after childbirth, provision as to, 487 

* outside factoiy or workshop, provision as to, 494, 495 
when deemed contrary to the Act, 496 

working of, near moving machinery, regulations afitecting the, 465 
workshop for, hours of employment in, 493, 494 
women, young persons, hours of employment of, in non-textile factories and 
workshops, 492 

women’s workshops, description of, 443 
workhouse," definition of, 440 
^workman," definition of, 616, 617 
"workplace,” definition of, 446 

light, modification of provisions relating to, 443 
overcrowding, provisions relating to, 447 
painting and limewashing, provision as to, 449 
ventilation of, provision as to, 450, 451 
workshop, area or, definition of. 443 

Crown, application of the Act to, 444 

dangerous and unhealthy, prohibition of use of, 471, 472 

definition of, 441 442 

district council, power of, as to unhealthy, 450 
doors, regulations affecting construction of, 470, 471 
enforcement of requirements, 464 
light, modification of provisions relating to, 448 
nuisance, when deemed a, 454 
open air, not excluded from definitioTi, 443 
overcrowding, provisions relating to, 447 
painting and lime washing of, provisions as to, 449 
separate buildings, when composed of, 444 
ventilation of, provision as to, 450, 451 
women's, hours of employment in, 493, 494 
young person, employment of, when deemed contrary to the Act, 496 
expression, meaning 445 

working near moving machinery, regulations affecting, 466 
FAMILY ARBANOEMEKTS, 

acquiescence, long continued, when not supported as a family arrangement, 544 
actions, coats in, to set aside or vary family arrangemests, practice as to, 652 
family arrangements, to set aside or vary, 662 
advice, a^eement entered into under erroneous, not suppeurted, 643 
separate, how obtained, 661 

agreement, binding, to be, must be concluded between parties^ 644 
, husband and wife, between, for payment of Jmsband's debts. Inference 

to which subfect. 546 • 

ignohmt person without prof^aional advice, by, to give up property, 
when set aside, 544 

• agreementf, supported, where, as family arrangements, 541, 542 

ancestor, agreement to divide property that may be received under will oL when 
support 542 * 

business^ agreement to provide for son's debts on his relinqtiishing interest in 
«famfly, 541 

eluixge, settM estates, on, when not supported, 543 
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FAMILY ASBAKGBMENTS — coTttimied, 

chUdren, interest! of, attitude of the court ns to, In considering arrangements,, 

co-heircsses, division of property between, when supported, 642 

compound settlement, ^ttled Land Acts, under, when family arrangements a, 663 

compromise, claim, of, to estates, when not supported, 643 

division of property by family by way of, when supported, 642 
doubtful rights, of, when a suilicient consideration, 547, 648 
residuary legatees, by, when not deemed conclusive, 648 
consideration, concurrence of another member of same family as between two 
parties, when a suJBcient, 648 
family arrangements, for, when inquired into, 647, 648 
conveyances, supported as family arrangements in what cases, 641, 542 
costs, actions, of, to set aside or vary family arrangements, practice as to, B62 
court, considerations giving weight to decision of, as to arrangements, 546, 547 
family arrangements, attitude of the, as to, 546 
covenant to settle, supported, when, as a family arrangement, 541 
creditors, family arrangements, when set aside as void against, 551 
provisions for, in family arrangements, 651 
deed, rectification of, what must be shown in order to obtain, 662 
disability, party under, how arrangement usually made, 545 
doubtful rights, subsequent action in respect of, when not barred by family 
arrangement, 548 

drunkenness, effect of, family arrangements, 648 

parties to arrangement addicted to, care to be taken as to, 649 
evidence, arrangement, of, when course of dealing strong, 644 
execution, agreement, of, when not by all parties, not supported, 544 
family aiTangemcnt, of, effect where party not suijuris^ 546 
extravagant son, exclusion of, from his interest, when supported, 647 
** family,** meaning of, 540 

family arrangement, action to set aside or vary, as to, 592 

adoption of, must be by all parties, 646 
compound settlement under Settled Land Acts, when a, 
663 


consideration for, when inquired into, 547, 648 
contents of, must be reasonable, 648 
court, attitude of the, as to, 646 
crediters, provisions for, in, 651 

when set aside as void against, 551 
definition of, 640 

effect of, on tenant for life under Settled Land Acts, 652, 
663 

execution of, where party not 9ui jwrity 646 
formalities to be observed in, 544 
implied, when not, 544 

misrepresentation, effect of, to render voidable, 660 

non-disclosure, effect of, on, 650 

parties, who may enter into a, 644, 645 

persons not parties to, when benefiting under, 645 

principles governing, 640 

solicitor, provision for, how viewed, 661 

requirements of, to be enforceable, 648 

solicitor, family, duty of, in giving advice, 661 

separate advice, when necessary, 661 

son, extravagant, exclusion of, from, when supported, 647 

t^wbat term applied, 640 

transactions not supported as, 543, 544 


voidable, in what cases, 549, 650 • 

on account of ignorance of party, when, 560 
voluntary, when not, under 27 Eliz. o. 4... 648 
family estates, rcsettldment of, for father’s benefit,, when not supported, 643 » 
solicitor, arrangement for befiefit of, as to, 661 » 

duties of, in advising, 661 

employment of, by separate parties, 661 ^ 

heir afireement by, to give up property, when set aside, 544 ^ ^ « 

wtf^agiwmentlietween,,, to payment of husband *#At,, mfeteno,- 

to which mbjeot, 646 . 

tenorsnee, effect of, on famUy arrangemMt^ 648, 660 ^ 

amngement, when voidable on account of, 660 , 
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PAHILT ABBANOBMBNTS— 

illegitimate son^ provision for, by resettlement, when supported, 541 
infants, interests of, jurisdiction of court as to, under arrangements, 645 
influence, generally, in family arrangements, rules applicable to, 649 
parental, in family arrangements, when not objected to, 549 
intestacy, agreement to divide on erroneous advice, rights under, 648 
laches, ef^t of, on setting aside of family arrangements, 643 
land, arrangements concerning, formalities to be observed, 644 
mtumage settlement by parents, when a family arrangement, 641 
misrmresentation, effect of, on family arrangements, 650 
non-disclosure, effect of, on family arrangement, 650 
parental influence, family arrangement, in, where not objected lo, 549 
parties, all, anangement must be adopts by, 540 

disability, under, how arrangement usually made, 545 
family arrangement, who may enter Into a, 644, 546 
persons other than, who may benefit under arrangement, 646 
property, co-heiresses, division of, by, when supported, 642 

division of, to provide for illegitimate son, when a family arrange- 
ment, 641 

under misapprehension as to legal rights, when sup- 
ported, 642 

provisions, resettlement, in, where considered unreasonable, 548, 649 
resettlement, family estates, of, for father's benefit, not support^, 543 

illegitimate son, to provide for, when a family arrangement, 641 
provisions In, where considered unreasonable, 648, 649 
supported, when, as a famii 3 ' arrangement, 641 
residuary legatees, arrangements by, when not deemed conclusive, 648 
reversioner, tenant for life, purchase by, from, when not supported, 643 
separate advice, necessary, when, in family aiTangement, 651 
settled estates, cha^e on, by father, tenant for life, son, and tenant in tail for 
father's benefit norsupported, 643 

Settled Land Acts, family arrangement, when a compound settlement under, 
668 

tenant for life under, where affected by family arrangement, 
662, 663 

settlements, supported as family arrangements, 641, 542 
solicitor, one, representing different parties, 551 

son, ^^extravagant, exclusion of, from family arrangement, when supported, 

te nan t for life, resettlement by, when a family arrangement, 641 

^ reversioner, from, purchase by, when not supported, 643 

Settled Land Acts, under, where affected by family arraiigcmciits, 
662, 663 

third parties, rights of, protection of, 644 
unborn, persons, interests of, sanction of court, as to, 646 
undue influence, effect of, on family arrangements, 648 
voidable, arrangement, when in case of drunkenness, 649 
voluntary, family arrangement when not, under 27 Elis. c. 4... 648 
• writing, neoessaiy, when not^ to binding family arrangement, 544 


FBBBIES, 


Act OK Parliament, imposition of penalty by, on boats disturbing the ferry, effect 
of, on general right, 562 

necessity for, in modem grant of ferry rights, 667 
^ procedure by, to extinguish or reliimuiirii right of feny, 663 

ad qaod danumm, writ of, extln^fshment of rights of Verry by, 668 
animals, contract to carry, not Implied in case of ferry, 669 
brid^ ferry owner, built by, no relief from ferry duties, 669 
carriage, gcK>d8^ of, liability of feriy owner as to, 559 
conveyance, feny, of a, deed necessary for, 667 
thrown, proceedings, by, where ferry owner neglects duties, 569 
eastorn, freedom from toll, of, feny owndT may be subject to, 560, 561 
distress, feny, not applicable to, 668 • 

4llstnrbanjbe^ monopoly ceases, none where, 562 

rl^ts of feny, of, defence to aotion l|i respect of, 661t, 66$ , 

natuie of proof required as to such rights, 56$ 
owner, of, remedy applicable to, 561 
^ / what constitutes a, 661' 

avldlBce, iipttons, In, fnwdvi&g public rights, effect of, 568 
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ferr/y conTeyanoe by transfer of land, 657 
creation of, 667 
definition of, 655, 656 
distress not applicable to right of, 658 
extinguishment or relinquishment of rights of, 663 
lease of, to be made by deed, 568 
Merchant Shipping Act, 1894, application of, to, 564 
nature of, 556 

public highway, a continuance of the, 557 
rating of, as to, 663. 564 
registration of, when a British ship, 5G4 
right of, disturbance of, defence to action for, 562, 663 
obligation involved by, 656 

unlawful claim to, nature of information against, 666. 657 
transfer of, by deed, 657 

ferry owner, carriage of goods by, liability of, as to, 659 

custom to carry persons free from toll, may be subject to, 5rj0, 661 
disturbance of, nature of proof of rights of, in action for, 662 
rights of, remedy applicable to, 661 
what constitutes, 661 
where none, 662 
duties of, 558, 669 

cannot relieve himself by building a bridge, 569 
liability of, where notice no relief against, 669, 660 
neglect by, liability of, to penalty for, 669 
risks of navigation, liability of, in respect of, 660 
tolls, right as to demand and taking of, 560 
ferryman, pressed for a soldier or otherwise, when he cannot be, 668 
goods, carriage of, liability of ferry owner as to, 669 
grant, ferry, of, annulment of, by the Crown, proceeding as to, 669 
terms of, 667 

highway, ferry owner, interest of as to water, 664 

when a, 655 •• 

incorporeal hereditament, ferry an, effect on transfer, 667 
land, ferry, when passing under a conveyance of, 657 
ownership of, not incident to right of ferry, 566 
landing-stage, ferry, of, liability of, to rates, 664 
landing-place, ferry, of, public highway as requisite for, 656 

pro^sion of safe, liability of ferry owner as to, 659 
lease, ferry, of a, existing only one way, described as existing both ways, 668 
to be made by deed, 558 

Merchant Shipping Act, 1894, application of, to ferries, 664 

navigation, risks of, liability of ferry owner for taking, 660 

neglect, ferry owner, by, proceedings by the Crown, how taken, 669 

notice, liability of ferry owner, exemption not obtained by giving, 669, 660 

passenger steamer, survey of, provisions relating to, 665 

penalty, ferry owner, liability of, to, for neglect, 559 

postmen, carriage of, free from toll, where exemption applies, 660 

prescription, implication of term, as applied to ferries, 567 

public ferry, definition of, 665, 656 

highway, ferry, a continuance of the, 667 
quo warravdo^ information in nature of, when it will lie, 656, 6o7 
registration, ferry boat, of, when a British ship, 564 
relief, from liability, no power to obtain, by notice, 659, 660 
right of way, ferry, ejUstence of, in connection with, «>ow - 

salt-water ferryman, exemption of, from being pressed for a soldier or otherwise^ 

668 

■arrey, passenger steamer, of, provisione relating to, 666 

Vc ferry owner may -nbjeet to. 660. 661 
reasonableness of, how fixed, 560 
right of ferry owner to demand and receive, 560 
nueasonable, liability of ferry owner for demanding, 660 
variation of, efiEect of, 660 
transfer of ferry, by deed, 567 

upkeep, ferry, 6£, neglect of, aboU^« monopoly, 669 
^ FI .rt '^|^jga^tionflato,656 

nser, safficieut, what has been hrfd to be, 669 
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VI8HBBIBS, 

ap^^Qttces, BAS fishing, to, proTisiods mlating to, 680 
artifioial channels, fishing in, right of, to whom l^longing, 681 
l^lifis, appointment of, 608 

bidt, persons fishing for, licence not required, 618 
banks and shores, public right, where none, as to, 676 

Board of Agriculture and Fisheries, approval of obstructions to passes and of 

gratings, 696 

fisheries, supcryision of, by the, 696 
powers of, as to sea fishing, 621, 622 

in salmon fisheries, 696, 696 
under Salmon and Freshwater 
Ffslieries Act, 1907...694 

boats, sea fishing, equipment of, regulations as to, 629 
registration of, 626, 629 

bye-laws, board of ssdmon conservators, power of, to make, 604 

conservators, of, approval of, by Board of Agriculture and Fisheries, 697 
matters respecting which sea fisheries committee have power to make, 
623 

purposes for which they may be made, 604 — 606 
sea fisheries committee, power of, to make, 623 

powers of Board of Agriculture and Fisheries as to, 621, 622 
canals, fishing, right of, in, persons in whom vested, 681 
certificate, discharge, of, of seaman of steam trawler, as to, 632 
skippers of sea fishing boats, of, provisions as to, 629 
close season, eels, for, provisions relating to, 616 
fish generally, for, as to, 616, 616 
lamperns, for, provision as to, 616 

obstructions in salmon fishery, removal of, at beginning of, 615 
protection of fish by imposition of, 614 
sale of filiih during, provisions as to, 616 
salmon fisheries, as to, 697 

fishing, as to, 614, 615 

for, variation of power of conservators as to, 615 
seals, for, as to, 638 

trout and char, for, previsions as to, 616 
coarse fish, statutory enactments relating to, 694 
cockles, ownership of, provisions relating to, 626 
stealiDg, how punishable, 591 
** commoq, of fishery,” definilion of, 679, 680 
conservators, boards of, appointment and duties of, 694, 600, 601 
members of, how elected, 601, 602 
perpetual corporations, 601 
vacancy bn, procedure in case of, 602 
borrowing powers of, 602 

bye-laws, power of, to make, subject to approval of Board of 
Agriculture and Fisheries, 597 
close season, power of, to make regulations as to, 614. 
duties of, 693 

Freshwater Fisheries Act, 1884, under powers of, 606 
funds of, how derived, 602 
licences, power of, to issue fishing, 613 
nets, general powers of as to use of, 615 

petition, may, Board of Agriculture and Fisheries as to alteration of 
• district, 606 
powers of, 603 
procedure relating to, 601 

Cornwall^ seine fishing in, provisions rating to, 626 
corporeal fisbeiy, expression, meaning of. In text, 672 

incorporeal fishery, and, existence of over same land, 672 
• non^ tidal* waters, presimptions of li^ relating to ownership, 

677, 678 

ownership of, presumption as to, how rebutted, 578, 679 
tidal waters, in, presumptions of ownership in, as to, 678 
* court of summary jurisdiction, jurisdiction of, In sea fishery offenoes, 638 

^ under Salmon and Freshwater 

insheries Act, 1861~1892...688 
power of justices to order inspection of fishery 
district, 689 ' 
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crab fishinfif, conditions regulating, power of Board of Agriculture and Fishericii 
as to, 622 • 

crabs and lobsters, taking and sale of, regulations aflecting, 627 
crow, payment of, by share of catch, regalatioiis afTecting, 631, 632 ^ 

sea fishing boat, of, engagement and discharge, provisions relating to, 630 
steam trawlers, of, provisions as to agreements with, 630, 631 
wages of, employed on steam trawlers, provisions relating to, 631 
Crown, fishing r^ht of the, as to, 573 
grants, construction of, 585 

Customs regulations, foreign sea fishing boat must comply with, 634 
dead fish, larceny, as applied to, 690 

deaths or accidents, sea fishing boats, on, provisions relating to, 633 
dynamite, sea fisheries, prohibition of use of, in, 627, 628 
use of in fisheries, provision against, 618 
eels, close season for, 616 
engine, fixed, definition of, 609 

evidence, possession of fishery, of, when necesssary to proof of title, 686— 588 
title to fisheries, as to, 585, 586, 588 
explosives, sea fisheries, prohibition against use of, in, 627, 628 
nse of in fisheries, provisions against, 618 
export, salmon, of, provisions as to, 618 
extra-territorial waters, whales, ownership of, in, as to, 636 
fast ” whale, meaning of , 636 « 

fish carriers, Board of Trade, power of, to make regulations affecting, 63 J 
dose season, imposition of, for protection of, 614 
freshwater, other than salmon, methods of catching, 612 
larceny, when subject of, 589, 690 j i..* v • ror rq^ 

passes, creation of, with consent of Board of Agriculture and h ishenes, 695, 696 
Arsons licensed by parol to fish may not take away fish caught, 684 
Soper ty in, caught on high seas, 690 • 

when qualified only, 589 

roe, prohibition of use of, for purpose of freshwater fishing, 612 
taking and destroying, provision of penaliies for, 690 ^ 
fisheries, Board of Agriculture and Fishenes, supervision of, by the, 59o 
boundaries of, how ascertained, 683 ^ 

navigation, when obstructing, remedy of navigator, 682 
pollution of, provisions relating to, 618, 619 
right of, in ponds and lakes, as to, 681 

salmon Lnd freshwater, history of statutory regulations as to, 693 
title to, what is evidence of, 685 
two separate kinds which owner of sod may own, 
fishery, boundary of, in non-tidal waters, 683 

^ tidal waters, 683 ^ 

districts, creation of, under Salmon and Freshwater Fisheries Act. 594 
leases and licences of, mode of grant, 683, 684 
lessee of, power of, to license person to fish, 685 
officers, appointment of, by sea fisheries committee, 624 
owners of a, right of, how derived, 676 
public right of, in territorial tidal waters, as to, 674 
^ limits of, 674 

where none, 673 
rights, grant of, effect of, 584 

of owimr of, 689 ^ 

salmon, lawful methods of fishing in, 60? 
sea, in the; pAlio right of, as to, B73 

ashing, « to; norn^^lly^^ o^^^ of •fishery. B8* 

tor, ttoi pOTjn mtowtolly lirbtoto«» 
Mlawful, provisions reUting to, 619, 6^ . 

mill . dam built solely for milUng purposes is not, 6<J\ 
definition of, *0* . 

rules relating to^ •!* 
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patb« ilfffat to» how acqnlTed,' 5S9 
rods, rales regalating the use of, 612 
sea, at, by b^m and otter trawUng, where prohibited, 574 
^ methods to be employed, where defined, 674 

tidal waters, in, pnbllo mode of, 676 
weir, definition of, 609 

licence for, issue of, 618 
roles relating to, 610 
fixed engine, definition of, 609 

licence for, issue of, 613 
net, fixed, when within definition of, 610 
possession of, as eridence of ownership of fishery, 610 
rules relating to, 611 
stop-net, when within definition of, 610 
foreign sea fishing boat. Customs regulations, must comply with, 634 

penalties for breach of regulations applicable to, 634 
regfolationa afiecting, 633, 634 
fouling lines, sea fisheries, in, provisions regulating, 625 
franchise fishery, nature of, 680 

right appurtenant to, 680 
free fishery, nature of, 677 

French fishing boat, provision rating to sheltering of, 634 
freshwater and salmon fisheries, history of statutory regiUations as to, 693 
fish, catching, of, other than salmon, methods of, 612 
definition of, 694 

sale of, general provisions relating to, 618 
general licence, person to whom issued, 613 
giant, fishing rights, of, effect of, 584 

production of, coupled with possession as evidence of title to fisheries, 
685 « 

" gratings/’ definition of, 620 

salmon fisheries, in, regulations affecting, 620, 621 
herring fisherB,<r’^ghts of, as to lan^ng fish and drying nets, 575 
high seas, fish caught in the, property in, 590 
Iceland and Farfie Islands, regulations as to sea fiishing off, 636 
illegal fishing, unclean salmon, for, provisions relating to, 619 
implements, fishing, classification of, 609 — 614 

provisions relating to unlawful, 619, 620 
sea fishing, for use in, as to, 628 

IncorporAl, corporeal, and, fishery, possibility of existence on same land, 572 
fishery, division of, into several and common fisheries, 679 
ownership of, origin of, 579 

inspectors, appointment of, by Board of Ag^lcultaie and Fisheries, 595 
justices of the peace, disqualification of, under Fishery Acts, 639, 640 

jurisdiction of, limits of, in matters relating to fisheries, 640, 


powers of, 638«— 641 

when ousted by claim to right in fishery, 640 
lakes, fisheries in, right of ownership of, as to, 581, 582 
lam perns, close season as to, provisions relating to, 616 
larceny, dead fish, as applied to, 690 

fish, when subject of, 689, 690 
leases and licences, fishery, of a, mode of grant, 588, 684 

proceedings, board of conservators, power of, to cake, 606 
lessee, fishery, of, power of, to licente persons to fish, 435 > 

Itoence, bait, to fish for, not required, 618 

Jpoard of conservaton, power of, to issue fishing, 618 
dnratlon of, 614 

dntJes, power of board as to, 597 

fees payable in respect of, onder Salmon Fishery Act, 1878... 614 
fishing, as to, by parol, effect of,<684 

weirs and engines^ for, teue of, 618 
general or special, may be, 618 
issue of, 603 

parol, to fish, as to revocation of, 584 
payment ipr, 614 
« Jrroduction of, 614 
vro^, fishing, persons who may use, 613 
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'"gniattiig, power of Board of Agriculture and Fttherfea 

lobsters and mbs, taking and sale of, regulations n? 

“ loose •• whale, meaning of, 636 • «iecwng, ovi 

i^iumjilum aquce, deOnition of the common law boundarv Bftq ' 

Merchant Shipping Act, application of, to whakm. 637 
merger, incorporeal fishery, of, in the eoU, as to, 
mill dam, fishing, rales relating to, 610, 611 
mussel beds, protection of, as to, 626 
mussels, ownership of, prorisions relating to, 626 
stealing of, how punishable, 691 
narigatlon, fisheries, over, provisions as to, 691, 692 

negligence in, when proceeding over lishories, liability as to, B92 
obstruction of, by fisheries, remedy for, 692 
^ing fishing boats, exception as to, in case of, 692 
nets, regulation of use of, general powein of conservators as to, 616 
mles relating to the use of, 612 
night fisher, arrest of, provision as to, 691 

non-tfdal waters, ownership of fishery in, presumptions of law as to, 677 678 
public right of fishery, none in, 673 
title to fishery in, how proved, 686 
width of fishery in, general rule as to, 683 
Norfolk and SufiTolk, Freshwater Fisheries Acts, 1878 — 1884, as applied to, 693 
North Sea, pra visions, sale of, in, 636 
spirits, sale of, in, 6B5 

obstructions to fish, removal of, by board of conservators, G03, 604 

offences, seamen and apprentices of sea fishing boats, by, provisions as to, 632, 633 

“ otter lath or jack,” meaning of, 619 

ownership, fishery, of soil of, evidence of, 586 — 688 

oyster beds, protection of, as to, 626 » 

fisheries, regulation of, by Board of Agriculture and Fisheries, 622 
Bea Fisheries Act, 1868, protection of, under, 589 
oysters, deep sea, sale of, provisions relating to, 626, 627 « 

dredging for, outside territorial waters, regulations affecting, 627 
ownership of, provisions relating to, 626 
property in, as to, 576 

stealing of, punishment of persons found, 691 
parol, licence by, to fish, effe'-t of, 684 

penalties, fish, taking and destroying, of, in respect of the, 590 

lobsters and crabs, for breach of regulations affecting, 627 
sea fisheries committees, power of, as to, 623 
pollution, fisheries, of, provisions relating to, 618 
sea fisheries, of, provisions against, 628 
ponds, fisheries in, as to right of ownership of, 581 
possession, fishery, of a fixed engine, as evidence of ownership of, 610 
' evidence of, when necessary to proof of title, 6S6 — 588 

private fisheries, different kinds of, 677 

in tidal waters, as to, 576 , 

non-tidal flowing waters, in, upon what dependent, 576 
right, fishery, of, ownership of, how now derived, 676 
piovisional order, salmon and freshwater fisheries, for regulating scope of, 699, 600 
fisheries, for regulating, procedure relating to, 598, 699 
provisions, sale of, in North Sea, regulations as to, 635 

public fishery, close senon, fishing in during, leave of conservatory as 1 616 

right, fishery, om In sea, as to, 673 

territorial tidal waters, 674 
limits of, 574 
where none, 673 

several fisheiy, in, cannot be acquired, 673 
shorea aud banks, where none, as to, f 75 
putts, licence of, regulations as to, 643 

registration, sea fishing boats, of, 626, 629 « 

riparian owner, claim by, against owner of several fishery, what must be shown 

“ river,” definition of, 694 
rod and line, meaning of, 612 

fishing, licence for,' to whom issued, 613 
rods, filing, rules regulating the uae of, 618 
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roe, sale w oae of, regolatioiis prohibiting the, 620 
to^kl fish, reference to provisions relating to, 673 
right to, how determined, 680, 581, 636 

shilling fishing boa^ navigation of, rales as to, to what oonntrles applicable, 692 
rales of navigation in favour of, 692 
sa}e» fish, of, daring close season, provisions aa to, 616 

freshwater fish genera^y, of, provisions relating to, 618 
oysters, deep sea, of, provisions relating to, 626 
roe, or use of, regalations prohibiting, 620 
salmon, of, provisions relating to, 617 
trout or char, of, provisions relating to, 617, 618 
salmon, close season, for, 614, 616 

variation of. power of conservators aa to, 615 
definition of, 694 
export of, provisions as to, 618 

prevention of consignment in close season, provisions as to, 598 
sale of, provisions relating to, 617 
spawning beds of, regulations concerning, 620 
unclean, provisions relating to taking of, 619 
weekly close season, as to, provisions relating to, 616, 617 
salmon and fr^hwater fisheries, history of statutory regalations as to, 693 

object of legislation as to, 593 
provisional orders, regulating, power of Board of 
Agriculture and Fisheries to make, 598 
rules as to, power of Board of Agriculture and 
Fisheries to make, 600 

S^dmon and Freshwater Fisheries Act, 1907, power of board of conservators 
under, 607 

salmon ^heriea, close time in, as to, 597 

fish passes, creation of, powers of Board of Agriculture and 
Fisheries as to, 595, 596 
gratings, regulations affecting the nse of, 620 
ul methods of, 609 

obstruction, removal of, from waters of, at beginning of close 
. season, proTisionl as to, 616 

obstructions to passes and gratings, as to approval of, 596 

approval of by Board of Agriculture and 
Fisheries, 596 

Salmon Fishery Act, 1873, licences, fees payable in respect of, under, 614 
fisMng, creation of fishery districts, 594 

district, alteration of, how obtained, 596, 597 
sea, beam and otter trawling, where prohibited, 574 
fisheries. Board of Trade, by, supervision of, 621 

bye-laws regulating, by whom made, 621, 622 
committee, bye-laws of, matters which may be the subject of, 623 
power of, to make, 623 
penalties, power of, as to, 623 

powers of, to make provisions relating to sea fishing, 
622, 628 

statistios relating to sea fisheries, dnty of, as to, 624 
explosives in, regulations prohibiting the use of, 627, 628 
fouling lines, provisions regulating, 625 
pollution of, provisions against the, 628 r 
Sea Fisheilef Act, 1868, oyster flsheiy, protection of, aimer, 689 
sea fish^men, discipline of, regalations affecting, 632 ^ * 

fishery in the, as to public right Of, 573 
« officers, powers of, 624 

fishing, apprentices to, provisions ndating to, 630 

at, methods to employed, where defined, 574 
boats, crew of, p^visions relating to engagerfient and discharge of, 630 
, death or hijuries on, provisions relating to, 688 
equipment of, regalatiolls as to, 629 
rules as to, 625 

snethods, how regulated, 625 "" 

^ territorial waters, outside, regulations affecting, 634, 685 

aeallng, BtajjKtoiy restrictions as to, 637, 638 
' seals cloBe^ime for, as to, 638 

« ]^<|^i|y in, captured in British waters, 637 
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seine fishing, provisions relating to, 626 
several fishery, alienation of, mode of, B77 

close season, rights of owner and occupier respectively as to, 
nature df, 676, 677 ’ ** » 

public right cannot be acquired in, 675 
reservation of, on parting with the spil, 677 
riparian owner, claim by, to, what must be shown by, 388 
1 . • public, where of no avail against title to, 588 

payment of crew of steam trawler by, regulations affecting, 631 
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shores and banks, public right, where none as to, 675 
skippers, sea fishing boats, certificates of, provisions as to, 629 
sluices, provision for opening at beginning of close season, 615 
spawning beds, salmon, of, regulations concerning, 620 
special licences, purpose for which issued, 613 
spirits, sale of, in North Sea, provisions forbidding the, 635 
statistics, sea fisheries, relating to, provisions for collecting, 624 
steam trawler, certificate of discharge of seaman of, as to, 632 
crew of, provisions for agreement with, 630, 631 
wages of, provisions as to, 631 

stocking public fisheries, power of sea fisheries committee as to, 624 
stop-net, fixed engine, when within definition of, 610 
** stream/’ meaning of, 610 
•* strokchall ” or “ snatch,'* meaning of, 619 

Suffolk and Norfolk, Freshwater Fisheries Acts, 1878 — 1884, as applied to, 503 
“territorial fishery,” expression, meaning of, 672 
waters, definition of, 573 

fishing outside, regulations affecting, 634 
oysters, dredging for, outside, regulations affecting, 627 
tidal, as to, public right of fishing iif, 574 
whales in, ownership of, as to, 636 
tidal waters, fisheries in, presumptions of ownership in, 678 
fishery, boundary of, in, 583 

public right of, in, 573 
private fisheries in, as to, 576 
public fishing in, mode of, 575 
title to fishing in, how proved, 585, 586 
title, fisheries, to, in non-tidal and tidal waters, how prove<l, 685, 688 
towing path, right to fish from, as to, 682, 683 
trawl, definition of, as to, 623 

trawling, prohibited areas within, regulations affecting, 626 

trespass, action for, when not maintainable for disturbance of fishing operations, 
581 

trout and char, close season for, provision as to, 615 
sale of, provisions relating to, 617 

fisheries, appointment of districts and boards of conservators as to, 
594 

rivers, board of conservators in districts of, powers of, 606 
freshwater fish, alteration of fishery cRstricts for, as to, 598 
unlawful fishing, provisions relating to, 289 — 291 
user, public, by, where no avail against title to several fishery, 588 
wages, steam trawler, of crew of, provisions for, 631 

water bailiff, appointmmt of, by board of conservators, powers of, 607 — 609 
owner of Advate fishery, appointed by, power of, 607 ^ 
proceefiit^ may be instituted by, 609 , 

warrant*o£ appointment, must shown by, on demand, 608 
weekly close season, salmon fishery, in, provisions as to, 616, 617 
weir, corporeal fishery, as evidence of, 687 
meaning of, 587 

weiis, fishing, rules reltting to, 610 - 

western counties, fishing rights enjo^ by public in certain, 6ff6 

whalers, Merchant Shipping Act, ap^ication of, to, 637 

whales, ownership of, in territorial and extra-territorial waters, 636 

whaling fishery^ customs of, 636 

“ young of salmon,” definition of, 594 
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